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House File 2621 - Introduced
                                       HOUSE FILE       
                                       BY  COMMITTEE ON ECONOMIC

                                           GROWTH

                                       (SUCCESSOR TO HF 871)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to funding to market projects receiving moneys

  2    from the community attraction and tourism fund.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6585HV 82

  5 tw/sc/5

House File 2621 - Introduced continued
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  1  1    Section 1.  Section 15F.204, subsection 5, unnumbered

  1  2 paragraph 1, Code 2007, is amended to read as follows:

  1  3    At the beginning of each fiscal year, the board shall

  1  4 allocate one hundred thousand dollars for purposes of

  1  5 marketing those projects that are receiving moneys from the

  1  6 fund.  After the marketing allocation, the board shall

  1  7 allocate all remaining moneys in the fund in the following

  1  8 manner:

  1  9                           EXPLANATION

  1 10    This bill relates to marketing community attraction and

  1 11 tourism fund projects.

  1 12    The bill allocates $100,000 each fiscal year from the

  1 13 community attraction and tourism fund for purposes of

  1 14 marketing those projects that are receiving moneys from the

  1 15 fund.  The marketing allocation occurs prior to moneys being

  1 16 allocated from the fund for projects.

  1 17 LSB 6585HV 82

  1 18 tw/sc/5
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House File 2622 - Introduced
                                       HOUSE FILE       
                                       BY  COMMITTEE ON NATURAL

                                           RESOURCES

                                       (SUCCESSOR TO HF 2111)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to mowing within the right=of=way of primary and

  2    interstate highways.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5733HV 82

  5 dea/nh/8
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  1  1    Section 1.  Section 314.17, Code 2007, is amended to read

  1  2 as follows:

  1  3    314.17  MOWING ON INTERSTATES AND PRIMARY HIGHWAYS.

  1  4    On or after January 1, 2003, the department shall not mow
  1  5 Mowing roadside vegetation on the rights=of=way or medians on

  1  6 any primary or interstate highway.  Mowing shall be permitted
  1  7 prior to July 15 is prohibited, except as follows:

  1  8    1.  On rights=of=way which include drainage ditch areas
  1  9 Within two hundred yards of an inhabited dwelling.

  1 10    2.  On rights=of=way within three miles one mile of the

  1 11 corporate limits of a city.

  1 12    3.  To promote native species of vegetation or other

  1 13 long=lived and adaptable vegetation.

  1 14    4.  For establishing control of damaging insect

  1 15 populations, noxious weeds, and invader invasive plant

  1 16 species.

  1 17    5.  For visibility and safety reasons.

  1 18    6.  Within rest areas, weigh stations, and wayside parks.
  1 19                           EXPLANATION

  1 20    Under current law, the department of transportation is

  1 21 permitted to mow within the right=of=way of a primary highway

  1 22 or interstate in drainage ditch areas, within three miles of

  1 23 city limits, to promote certain vegetation for purposes of

  1 24 insect and weed control, and for visibility and safety

  1 25 reasons.  Current law allows a property owner to harvest

  1 26 grass, in proper season, within the right=of=way of a primary

  1 27 highway along the landowner's land unless the vegetation is

  1 28 part of an integrated roadside vegetation management plan.

  1 29    This bill imposes a restriction on mowing on rights=of=way

  1 30 or medians before July 15 for both the department and property

  1 31 owners.  Exceptions are allowed for mowing areas within 200

  1 32 yards of an inhabited dwelling; on rights=of=way within one

  1 33 mile of the corporate limits of a city; to promote native

  1 34 species of vegetation; to establish control of damaging

  1 35 insects, noxious weeds, or invasive plants; for visibility and
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  2  1 safety reasons; and within rest areas, weigh stations, and

  2  2 wayside parks.

  2  3 LSB 5733HV 82

  2  4 dea/nh/8
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House File 2623 - Introduced
                                  HOUSE FILE       
                                  BY  COMMITTEE ON EDUCATION

                                  (SUCCESSOR TO HF 2144)

    Passed House,  Date              Passed Senate, Date              
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to the compulsory school attendance age and

  2    providing effective dates.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5102HV 82

  5 kh/nh/14
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  1  1    Section 1.  Section 299.1A, Code 2007, is amended to read

  1  2 as follows:

  1  3    299.1A  COMPULSORY ATTENDANCE AGE.

  1  4    1.  a.  A Except as provided in paragraph "b" and section

  1  5 299.2, a child who has reached the age of six and is under

  1  6 sixteen through seventeen years of age by September 15 is of

  1  7 compulsory attendance age.  However, if a child enrolled in a

  1  8 school district or accredited nonpublic school reaches the age

  1  9 of sixteen on or after September 15, the child remains of

  1 10 compulsory age until the end of the regular school calendar.
  1 11    b.  A child who will receive competent private instruction

  1 12 in accordance with chapter 299A and who reaches the age of six

  1 13 by September 15 is of compulsory attendance age.  A child

  1 14 receiving such private instruction is of compulsory attendance

  1 15 age until the age of sixteen if the child reaches age sixteen

  1 16 on or before September 15.  A child receiving such private

  1 17 instruction who reaches age sixteen on or after September 15

  1 18 remains of compulsory attendance age until the end of the

  1 19 school year.
  1 20    2.  a.  An individual who reaches the age of eighteen on or

  1 21 after September 15 during the school year and intends to

  1 22 terminate school enrollment prior to graduation is encouraged

  1 23 to file with the board of directors of the school district or

  1 24 the accredited nonpublic school of enrollment a formal

  1 25 declaration of intent to terminate school enrollment and, to

  1 26 the degree possible, participate in an exit interview pursuant

  1 27 to paragraph "b" and complete a survey in accordance with

  1 28 paragraph "c".  The school district or accredited nonpublic

  1 29 school shall make every effort to notify the individual's

  1 30 parent or guardian of receipt of the individual's declaration

  1 31 of intent to terminate school enrollment.

  1 32    b.  To the degree possible, a guidance counselor or other

  1 33 school personnel designated by the school district or

  1 34 accredited nonpublic school shall conduct an exit interview

  1 35 with the individual to do all of the following:
House File 2623 - Introduced continued

  2  1    (1)  Determine the reasons for the individual's decision to

  2  2 terminate school enrollment.
  2  3    (2)  Discuss actions that could be taken to assist the

  2  4 individual to stay in school.
  2  5    (3)  Inform the individual of opportunities to continue the

  2  6 individual's education in a different environment, including

  2  7 but not limited to adult education and test preparation

  2  8 designed to qualify the individual for a high school

  2  9 equivalency diploma.
  2 10    c.  To the degree possible, the individual and the

  2 11 individual's parent or guardian are encouraged to complete a

  2 12 survey provided by the school district in a format prescribed

  2 13 by the department of education to provide data on the

  2 14 individual's reasons for terminating enrollment and actions

  2 15 taken by the school to keep the individual enrolled.  The

  2 16 survey shall include an open=ended question asking why the

  2 17 individual is dropping out of school.  The school district or

  2 18 accredited nonpublic school shall submit the data from the

  2 19 completed surveys to the department of education annually.
  2 20    Sec. 2.  Section 299.2, unnumbered paragraph 1, Code 2007,

  2 21 is amended to read as follows:

  2 22    Section Sections 299.1 and 299.1A shall not apply to any

  2 23 child:

  2 24    Sec. 3.  Section 299A.8, Code Supplement 2007, is amended

  2 25 to read as follows:

  2 26    299A.8  DUAL ENROLLMENT.

  2 27    If a parent, guardian, or legal custodian of a child who is

  2 28 receiving competent private instruction under this chapter or

  2 29 a child over compulsory age who is receiving private

  2 30 instruction submits a request, the child shall also be

  2 31 registered in a public school for dual enrollment purposes.

  2 32 If the child is enrolled in a public school district for dual

  2 33 enrollment purposes, the child shall be permitted to

  2 34 participate in any academic activities in the district and

  2 35 shall also be permitted to participate on the same basis as
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  3  1 public school children in any extracurricular activities

  3  2 available to children in the child's grade or group, and the

  3  3 parent, guardian, or legal custodian shall not be required to

  3  4 pay the costs of any annual evaluation under this chapter.  If

  3  5 the child is enrolled for dual enrollment purposes, the child

  3  6 shall be included in the public school's basic enrollment

  3  7 under section 257.6.  A pupil who is participating only in

  3  8 extracurricular activities shall be counted under section

  3  9 257.6, subsection 1, paragraph "a", subparagraph (6).  A pupil

  3 10 enrolled in grades nine through twelve under this section

  3 11 shall be counted in the same manner as a shared=time pupil

  3 12 under section 257.6, subsection 1, paragraph "a", subparagraph

  3 13 (3).

  3 14    Sec. 4.  SCHOOL DISTRICT COMPULSORY ATTENDANCE SUPPORT

  3 15 REVIEW.  The board of directors of each school district shall,

  3 16 during the school year beginning July 1, 2008, convene a

  3 17 working group comprised of educational and community

  3 18 stakeholders to review financial and programmatic supports for

  3 19 students affected by an increase in the compulsory attendance

  3 20 age from sixteen through seventeen.  The working group shall

  3 21 consider, at a minimum, the necessity of expansion of support

  3 22 programs and services for such students, web=based at=risk

  3 23 academy courses, summer school offerings, credit recovery

  3 24 efforts, mentoring and tutoring services, before and after

  3 25 school supports, career academies, and at=risk allowable

  3 26 growth provisions, and the use of the instructional support

  3 27 levy.  The working group shall include in the comprehensive

  3 28 school improvement plan submitted to the department of

  3 29 education in accordance with section 256.7, subsection 21, a

  3 30 plan for addressing the needs of students at risk of dropping

  3 31 out, including any proposed changes to the local program or

  3 32 funding priorities.

  3 33    Sec. 5.  COMPULSORY ATTENDANCE WORKING GROUP.  The

  3 34 department of education shall convene a working group

  3 35 comprised of the director of the department of education, or

House File 2623 - Introduced continued

  4  1 the director's designee, and other education stakeholders

  4  2 appointed by the department to review supports for students

  4  3 affected by an increase in the compulsory attendance age from

  4  4 sixteen to eighteen years of age.  The working group shall

  4  5 consider, at a minimum, the necessity of expansion of support

  4  6 programs and services for such students, online at=risk

  4  7 academy courses, career academies, and current at=risk

  4  8 allowable growth provisions, and full funding of the

  4  9 instructional support levy.  The working group shall submit

  4 10 its findings and recommendations, including any proposed

  4 11 changes in policy or statute, to the state board of education

  4 12 and the general assembly by January 15, 2009.

  4 13    Sec. 6.  STATE MANDATE FUNDING SPECIFIED.  In accordance

  4 14 with section 25B.2, subsection 3, the state cost of requiring

  4 15 compliance with any state mandate included in this Act shall

  4 16 be paid by a school district from state school foundation aid

  4 17 received by the school district under section 257.16.  This

  4 18 specification of the payment of the state cost shall be deemed

  4 19 to meet all the state funding=related requirements of section

  4 20 25B.2, subsection 3, and no additional state funding shall be

  4 21 necessary for the full implementation of this Act by and

  4 22 enforcement of this Act against all affected school districts.

  4 23    Sec. 7.  EFFECTIVE DATES.  The section of this Act

  4 24 providing for a compulsory attendance working group takes

  4 25 effect July 1, 2008, and the remainder of the Act takes effect

  4 26 July 1, 2009.

  4 27                           EXPLANATION

  4 28    This bill raises the compulsory school attendance age from

  4 29 16 to 17 for students other than those receiving competent

  4 30 private instruction.  The bill encourages students, other than

  4 31 those who received competent private instruction, who reach

  4 32 age 18 on or after September 15 and intend to leave school to

  4 33 file with the school district or accredited nonpublic school a

  4 34 formal declaration of intent to terminate school enrollment

  4 35 and, to the degree possible, participate in an exit interview
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  5  1 and complete a survey that will provide data annually to the

  5  2 department of education regarding the reasons students are

  5  3 terminating enrollment.

  5  4    The school district or nonpublic school must make every

  5  5 effort to notify the individual's parent or guardian of a

  5  6 student's intent to terminate enrollment.  To the degree

  5  7 possible, in conducting the exit interview, school personnel

  5  8 must determine the reasons for the individual's decision to

  5  9 terminate school enrollment, discuss actions that could be

  5 10 taken to assist the individual to stay in school, and inform

  5 11 the individual of opportunities to continue the individual's

  5 12 education in a different environment, including but not

  5 13 limited to adult education and test preparation designed to

  5 14 qualify the individual for a high school equivalency diploma.

  5 15 The survey must include an open=ended question asking why the

  5 16 student is dropping out.

  5 17    The bill directs each school district to convene a working

  5 18 group during the 2008=2009 school year to review financial and

  5 19 programmatic supports for students affected by the increase in

  5 20 the compulsory age of attendance.  The working group must

  5 21 include in the school district's comprehensive school

  5 22 improvement plan a plan for addressing the needs of students

  5 23 at risk of dropping out.

  5 24    The bill also directs the department of education to

  5 25 convene a compulsory attendance working group.  The working

  5 26 group is to review supports for affected students and to

  5 27 consider the necessity of expanding support programs and

  5 28 services, online at=risk academy courses, career academies,

  5 29 current at=risk allowable growth provisions, and full funding

  5 30 of the instructional support levy.  The working group must

  5 31 submit a report to the general assembly and the department of

  5 32 education by January 15, 2009.

  5 33    The bill includes technical amendments to eliminate a

  5 34 reference to the compulsory attendance age for purposes of

  5 35 dual enrollment and to exempt children who meet conditions

House File 2623 - Introduced continued

  6  1 existing in Code section 299.2.

  6  2    The provision relating to the compulsory attendance working

  6  3 group takes effect July 1, 2008, while the remainder of the

  6  4 bill takes effect July 1, 2009.

  6  5    The bill may include a state mandate as defined in Code

  6  6 section 25B.3.  The bill requires that the state cost of any

  6  7 state mandate included in the bill be paid by a school

  6  8 district from state school foundation aid received by the

  6  9 school district under Code section 257.16.  The specification

  6 10 is deemed to constitute state compliance with any state

  6 11 mandate funding=related requirements of Code section 25B.2.

  6 12 The inclusion of this specification is intended to reinstate

  6 13 the requirement of political subdivisions to comply with any

  6 14 state mandates included in the bill.

  6 15 LSB 5102HV 82

  6 16 kh/nh/14
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House File 2624 - Introduced
                                       HOUSE FILE       
                                       BY  COMMITTEE ON JUDICIARY

                                       (SUCCESSOR TO HF 2235)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to expunging the record of certain simple

  2    misdemeanor under legal age violations.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5637HV 82

  5 jm/nh/8

House File 2624 - Introduced continued
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  1  1    Section 1.  Section 123.47, Code 2007, is amended by adding

  1  2 the following new subsection:

  1  3    NEW SUBSECTION.  7.  Upon the expiration of two years

  1  4 following conviction for a simple misdemeanor violation of

  1  5 this section by a person under legal age, the person may

  1  6 petition the court to exonerate the person of the conviction,

  1  7 and if the person has had no other criminal convictions, other

  1  8 than simple misdemeanor violations of chapter 321 during the

  1  9 two=year period, the person shall be deemed exonerated of the

  1 10 offense as a matter of law.  The court shall enter an order

  1 11 exonerating the person of the conviction, and ordering that

  1 12 the record of the conviction be expunged by the clerk of the

  1 13 district court.

  1 14                           EXPLANATION

  1 15    This bill relates to expunging the record of certain simple

  1 16 misdemeanor for under legal age alcohol violations.

  1 17    The bill provides that after two years following the

  1 18 conviction of a person for a simple misdemeanor under legal

  1 19 age alcohol violation, the person may petition the court to

  1 20 exonerate the person of the simple misdemeanor conviction.  If

  1 21 the person has had no other criminal convictions, other than

  1 22 simple misdemeanor violations of Code chapter 321, the court

  1 23 shall enter an order exonerating the person of the conviction,

  1 24 and order the record of the conviction be expunged by the

  1 25 clerk of the district court.

  1 26 LSB 5637HV 82

  1 27 jm/nh/8
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House File 2625 - Introduced
                                       HOUSE FILE       
                                       BY  COMMITTEE ON JUDICIARY

                                       (SUCCESSOR TO HSB 508)

    Passed House, Date               Passed Senate,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to filing and docketing fees collected by the

  2    clerk of the district court for parking violations and tribal

  3    judgments, fees for examination and admission to practice law,

  4    appropriations from the jury and witness fee revolving fund,

  5    and providing an effective date.

  6 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  7 TLSB 5469HV 82

  8 jm/rj/5

House File 2625 - Introduced continued

PAG LIN

  1  1    Section 1.  Section 602.1302, subsection 3, Code 2007, is

  1  2 amended to read as follows:

  1  3    3.  A revolving fund is created in the state treasury for

  1  4 the payment of jury and witness fees, mileage, costs related

  1  5 to providing information to, supporting, and summoning jurors

  1  6 by the judicial branch, and attorney fees paid by the state

  1  7 public defender for counsel appointed pursuant to section

  1  8 600A.6A.  The judicial branch shall deposit any reimbursements

  1  9 to the state for the payment of jury and witness fees and

  1 10 mileage in the revolving fund.  In each calendar quarter the

  1 11 judicial branch shall reimburse the state public defender for

  1 12 attorney fees paid pursuant to section 600A.6B.

  1 13 Notwithstanding section 8.33, unencumbered and unobligated

  1 14 receipts in the revolving fund at the end of a fiscal year do

  1 15 not revert to the general fund of the state.  The judicial

  1 16 branch shall on or before February 1 file a financial

  1 17 accounting of the moneys in the revolving fund with the

  1 18 legislative services agency.  The accounting shall include an

  1 19 estimate of disbursements from the revolving fund for the

  1 20 remainder of the fiscal year and for the next fiscal year.

  1 21    Sec. 2.  Section 602.8105, subsection 1, Code Supplement

  1 22 2007, is amended by adding the following new paragraph:

  1 23    NEW PARAGRAPH.  aa.  For filing a tribal judgment, one

  1 24 hundred dollars.

  1 25    Sec. 3.  Section 602.8106, subsection 1, paragraph c, Code

  1 26 Supplement 2007, is amended to read as follows:

  1 27    c.  For filing and docketing a complaint or information or

  1 28 uniform citation and complaint for parking violations under

  1 29 sections 321.236, 321.239, 321.358, 321.360, and 321.361,

  1 30 eight twenty=five dollars, effective January 1, 2004 2009.

  1 31 The court costs in cases of parking meter and overtime parking

  1 32 violations which are denied, and charged and collected

  1 33 pursuant to section 321.236, subsection 1, or pursuant to a

  1 34 uniform citation and complaint, are eight dollars per

  1 35 information or complaint or per uniform citation and complaint

House File 2625 - Introduced continued

  2  1 effective January 1, 1991.
  2  2    Sec. 4.  Section 602.10108, Code 2007, is amended to read

  2  3 as follows:

  2  4    602.10108  FEES.

  2  5    1.  The board supreme court shall set the fees for

  2  6 examination and for admission.  The fees for examination shall

  2  7 be based upon the annual cost of administering the

  2  8 examinations.  The fees for admission shall be based upon the

  2  9 costs of conducting an investigation of the applicant and the

  2 10 administrative costs of sustaining the board, which shall

  2 11 include but shall not be limited to:
  2 12    1.  Expenses and travel for board members and temporary

  2 13 examiners.

  2 14    2.  Office facilities, supplies, and equipment.
  2 15    3.  Clerical assistance.
  2 16    2.  Fees shall be collected by the board and transmitted to

  2 17 the treasurer of state who shall deposit the fees in the

  2 18 general fund of the state the board and used to offset the

  2 19 costs of administering this article.

  2 20    Sec. 5.  Section 626D.3, Code Supplement 2007, is amended

  2 21 by adding the following new subsection:

  2 22    NEW SUBSECTION.  3A.  For filing a tribal judgment, the

  2 23 clerk of the district court shall collect the fee set out in

  2 24 section 602.8105, subsection 1.

  2 25    Sec. 6.  EFFECTIVE DATE.  The sections of this Act amending

  2 26 sections 602.8105 and 626D.3 take effect January 1, 2009.

  2 27                           EXPLANATION

  2 28    This bill relates to filing and docketing fees collected by

  2 29 the clerk of the district court, assessing fees for

  2 30 examination and admission to practice law, and the

  2 31 distribution of funds for juror service.

  2 32    The bill establishes a fee to be collected by the clerk of

  2 33 the district court, effective January 1, 2009, in the amount

  2 34 of $100 for the filing of a tribal judgment.  The distribution

  2 35 of court fees collected by the clerk of the district court is

House File 2625 - Introduced continued

  3  1 controlled by Code section 602.8108.

  3  2    The bill permits the distribution of funds from the jury

  3  3 and witness fee revolving fund created in Code section

  3  4 602.1302 for costs related to providing information to and

  3  5 supporting potential jurors called for service.  Under current

  3  6 law the distribution of funds to jurors is limited to juror

  3  7 fees, mileage, and costs related to summoning potential

  3  8 jurors.

  3  9    The bill increases the filing and docketing fee, effective

  3 10 January 1, 2009, from $8 to $25 for a complaint, information,

  3 11 or uniform citation and complaint for parking violations under

  3 12 Code sections 321.236 (violations of local ordinances),

  3 13 321.239 (violations of county ordinances), 321.358 (unlawful

  3 14 parking in certain places), 321.360 (parking near theaters or

  3 15 hotels), and 321.361 (additional parking regulations).

  3 16    The bill also eliminates the assessment of court costs in

  3 17 the amount of $8 if a person challenges a parking violation

  3 18 under Code section 321.236.

  3 19    The bill transfers the authority to set fees for

  3 20 examination and admission to practice law in Iowa from the

  3 21 board of law examiners to the supreme court.  The bill also

  3 22 directs the fees collected for examination and admission be

  3 23 used to offset the costs of administering the examination and

  3 24 admission process to practice law.  Current law requires the

  3 25 examination and admission fees to be deposited into the

  3 26 general fund of the state.

  3 27 LSB 5469HV 82

  3 28 jm/rj/5
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House File 2626 - Introduced
                                       HOUSE FILE       
                                       BY  COMMITTEE ON JUDICIARY

                                       (SUCCESSOR TO HSB 776)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to the appointment or election of state judicial

  2    nominating commission members.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6416HV 82

  5 jm/nh/8
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  1  1    Section 1.  NEW SECTION.  46.2A  SPECIAL APPOINTMENT OR

  1  2 ELECTION OF STATE JUDICIAL NOMINATING COMMISSION MEMBERS.

  1  3    1.  As used in this section, "congressional district" means

  1  4 those districts established following the 2010 federal

  1  5 decennial census and described in chapter 42.

  1  6    2.  Notwithstanding sections 46.1 and 46.2, the terms of

  1  7 the appointed and elected members of the state judicial

  1  8 nominating commission serving on December 31, 2012, shall

  1  9 expire on that date.

  1 10    3.  The terms of newly appointed and elected members of the

  1 11 state judicial nominating commission shall commence on January

  1 12 1, 2013, based upon the number of congressional districts as

  1 13 enacted pursuant to chapter 42.

  1 14    4.  The initial term of the appointed members shall be as

  1 15 follows:

  1 16    a.  In the congressional district described as the first

  1 17 district, there shall be one member with a term of two years

  1 18 and one member with a term of six years.

  1 19    b.  In the congressional district described as the second

  1 20 district, there shall be one member with a term of two years

  1 21 and one member with a term of four years.

  1 22    c.  In the congressional district described as the third

  1 23 district, there shall be one member with a term of four years

  1 24 and one member with a term of six years.

  1 25    d.  In the congressional district described as the fourth

  1 26 district, there shall be one member with a term of two years

  1 27 and one member with a term of four years.

  1 28    5.  The initial term of the elected members shall be as

  1 29 follows:

  1 30    a.  In the congressional district described as the first

  1 31 district, there shall be one member with a term of two years

  1 32 and one member with a term of four years.

  1 33    b.  In the congressional district described as the second

  1 34 district, there shall be one member with a term of four years

  1 35 and one member with a term of six years.
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  2  1    c.  In the congressional district described as the third

  2  2 district, there shall be one member with a term of two years

  2  3 and one member with a term of six years.

  2  4    d.  In the congressional district described as the fourth

  2  5 district, there shall be one member with a term of four years

  2  6 and one member with a term of six years.

  2  7    6.  The appointed and elected members from each

  2  8 congressional district shall be gender balanced as provided in

  2  9 section 69.16A.

  2 10    7.  After the initial term is served pursuant to this

  2 11 section, the appointed members shall be appointed to six=year

  2 12 terms as provided in section 46.1, and the elected members

  2 13 shall be elected to six=year terms as provided in section

  2 14 46.2.

  2 15    8.  If the number of congressional districts established

  2 16 following the 2010 federal decennial census and described in

  2 17 chapter 42 is not equal to four, then the procedures set out

  2 18 in this section are void and this section is repealed

  2 19 effective June 30, 2012.

  2 20                           EXPLANATION

  2 21    This bill relates to the appointment or election of state

  2 22 judicial nominating commission members.

  2 23    The state judicial nominating commission nominates persons

  2 24 to the governor for appointment to the court of appeals and

  2 25 the supreme court.

  2 26    The bill provides that the terms of each appointed and

  2 27 elected member of the state judicial nominating commission

  2 28 expire on December 31, 2012.  The bill provides that terms of

  2 29 newly appointed and elected members of the state judicial

  2 30 nominating commission shall commence on January 1, 2013, based

  2 31 upon four congressional districts being established following

  2 32 the 2010 federal decennial census.

  2 33    The bill establishes an initial term for the appointed and

  2 34 elected members by staggering the initial term at two=year,

  2 35 four=year, and six=year intervals.
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  3  1    Under the bill, the initial term for appointed members is

  3  2 as follows:  three members shall serve a term of two years,

  3  3 three members shall serve a term of four years, and two

  3  4 members shall serve a term of six years.

  3  5    Under the bill, the initial term for elected members is as

  3  6 follows:  two members shall serve a term of two years, three

  3  7 members shall serve a term of four years, and three members

  3  8 shall serve a term of six years.

  3  9    The bill provides that the appointed and elected members

  3 10 from each congressional district shall be gender balanced as

  3 11 provided in Code section 69.16A.

  3 12    If the number of congressional districts established

  3 13 following the 2010 federal decennial census is not equal to

  3 14 four, then the procedures set out in the bill are void and the

  3 15 bill is repealed effective June 30, 2012.

  3 16 LSB 6416HV 82

  3 17 jm/nh/8
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House File 2627 - Introduced
                                       HOUSE FILE       
                                       BY  COMMITTEE ON COMMERCE

                                       (SUCCESSOR TO HF 2240)

    Passed House, Date               Passed Senate,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to energy independence initiatives, specifying

  2    procedures applicable to Iowa power fund applications,

  3    authorizing allocations from the fund, including certain

  4    alternative or renewable energies applicable to specified

  5    energy independence initiatives, and providing an effective

  6    date and applicability provision.

  7 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  8 TLSB 5737HV 82

  9 rn/nh/8
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  1  1    Section 1.  Section 22.7, Code Supplement 2007, is amended

  1  2 by adding the following new subsection:

  1  3    NEW SUBSECTION.  60.  Information possessed by the office

  1  4 of energy independence, the Iowa power fund board, or the due

  1  5 diligence committee associated with the office and the board,

  1  6 relating to a prospective applicant with which the office,

  1  7 board, or committee is currently negotiating, or an award

  1  8 recipient, to the extent authorized pursuant to section 469.6,

  1  9 subsection 6.

  1 10    Sec. 2.  Section 469.6, subsection 5, paragraph d, Code

  1 11 Supplement 2007, is amended to read as follows:

  1 12    d.  Direct moneys from the fund to be used to purchase

  1 13 private or public technical assistance needed to conduct due

  1 14 diligence activities, to facilitate a technical, scientific,

  1 15 or financial review relating to an application for financial

  1 16 assistance to the extent not financed by the applicant and if

  1 17 recommended by the due diligence committee, and to develop an

  1 18 Iowa energy independence plan, pursuant to section 469.10,

  1 19 subsection 3A.  Other than applicant financing of a technical,

  1 20 scientific, or financial review of an application for

  1 21 financial assistance if agreed to by an applicant and the due

  1 22 diligence committee, an application fee shall not be imposed.

  1 23    Sec. 3.  Section 469.6, Code Supplement 2007, is amended by

  1 24 adding the following new subsection:

  1 25    NEW SUBSECTION.  6.  a.  In establishing guidelines,

  1 26 procedures, and policies for the awarding of financial

  1 27 assistance, the board shall give due regard to the

  1 28 confidentiality of certain information disclosed during the

  1 29 financial assistance application process and the contract

  1 30 administration process.

  1 31    b.  All information contained in an application for

  1 32 financial assistance submitted to the board shall remain

  1 33 confidential while the board is reviewing the application,

  1 34 processing requests for confidentiality, negotiating with the

  1 35 applicant, and preparing the application for consideration by
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  2  1 the board.  After the board has considered a request for

  2  2 confidentiality, any information not deemed confidential by

  2  3 the board shall be made publicly available.  Any information

  2  4 deemed confidential by the board shall also be kept

  2  5 confidential by the office and board during administration of

  2  6 a contract executed pursuant to a successful application.

  2  7    c.  The board shall consider the written request of an

  2  8 applicant or award recipient to keep confidential certain

  2  9 details of an application, a contract, or the materials

  2 10 submitted in support of an application or a contract.  If the

  2 11 request includes a sufficient explanation as to why the public

  2 12 disclosure of such details would give an unfair advantage to

  2 13 competitors, the board may keep certain details confidential.

  2 14 If the board elects to keep certain details confidential, the

  2 15 board shall release only the nonconfidential details in

  2 16 response to a request for records pursuant to chapter 22.  If

  2 17 confidential details are withheld from a request for records

  2 18 pursuant to chapter 22, the board shall release an explanation

  2 19 of why the information was deemed confidential and a summary

  2 20 of the nature of the information withheld.  In considering

  2 21 requests for confidential treatment, the board shall narrowly

  2 22 construe the provisions of this paragraph and paragraphs "a",

  2 23 "b", "d", and "e" in order to appropriately balance an

  2 24 applicant's need for confidentiality against the public's

  2 25 right to information about the board's activities.

  2 26    d.  If a request for confidentiality is denied by the

  2 27 board, an applicant may withdraw an application and any

  2 28 supporting materials, and the board shall not retain any

  2 29 copies of the application.  Upon notice that an application

  2 30 has been withdrawn, the board shall not release a copy in

  2 31 response to a request for records pursuant to chapter 22.

  2 32    e.  The board shall adopt by rule a process for considering

  2 33 requests to keep information confidential pursuant to this

  2 34 paragraph and paragraphs "a" through "d".  The board may adopt

  2 35 emergency rules pursuant to chapter 17A.  The rules shall
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  3  1 include a reasonable period of time for keeping information

  3  2 confidential.  At the end of such period of time, the board

  3  3 may reevaluate its decision to keep information confidential.

  3  4 When reevaluating a decision to keep information confidential,

  3  5 the board shall use the same standard used to make the initial

  3  6 decision.  The rules shall also include criteria for guiding

  3  7 the board's decisions about the confidential treatment of

  3  8 applicant information.  The criteria may include, but are not

  3  9 limited to the following:

  3 10    (1)  The nature and extent of competition in the

  3 11 applicant's industry sector.

  3 12    (2)  The likelihood of adverse financial impact to the

  3 13 applicant if the information were to be released.

  3 14    (3)  The risk that the applicant would locate in another

  3 15 state if the request is denied.

  3 16    (4)  Any other factor the board reasonably considers

  3 17 relevant.

  3 18    Sec. 4.  Section 469.10, subsection 1, Code Supplement

  3 19 2007, is amended to read as follows:

  3 20    1.  There is appropriated from the general fund of the

  3 21 state to the office of energy independence for each fiscal

  3 22 year of the fiscal period beginning July 1, 2008, and ending

  3 23 June 30, 2011, the sum of twenty=five million dollars to be

  3 24 used for awarding grants and making loans from the Iowa power

  3 25 fund, and for all other purposes specified in and consistent

  3 26 with this subchapter.

  3 27    Sec. 5.  Section 469.10, Code Supplement 2007, is amended

  3 28 by adding the following new subsection:

  3 29    NEW SUBSECTION.  3A.  Of the moneys appropriated to the

  3 30 office and deposited in the fund, the board may make

  3 31 allocations for the purchase of private or public technical

  3 32 assistance needed to conduct due diligence activities, to

  3 33 facilitate a technical, scientific, or financial review

  3 34 relating to an application for financial assistance to the

  3 35 extent not financed by the applicant and if recommended by the
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  4  1 due diligence committee, and to develop an Iowa energy

  4  2 independence plan, in amounts and in instances as approved by

  4  3 the due diligence committee.

  4  4    Sec. 6.  Section 469.31, subsection 2, Code Supplement

  4  5 2007, is amended to read as follows:

  4  6    2.  "Alternative and renewable energy" means energy sources

  4  7 including but not limited to solar, wind turbine, waste

  4  8 management, resource recovery, recovered energy generation,

  4  9 refuse=derived fuel, hydroelectric, agricultural crops or

  4 10 residues, hydrogen produced using renewable fuel sources,

  4 11 nuclear, and woodburning, or relating to renewable fuel

  4 12 development and distribution.

  4 13    Sec. 7.  2007 Iowa Acts, chapter 209, section 2, is amended

  4 14 to read as follows:

  4 15    SEC. 2.  IOWA POWER FUND.  There is appropriated from the

  4 16 general fund of the state to the office of energy

  4 17 independence, if enacted by 2007 Iowa Acts, House File 918, or

  4 18 its successor, for the fiscal year beginning July 1, 2006, and

  4 19 ending June 30, 2007, the following amount, or so much thereof

  4 20 as is necessary, to be used for the purposes designated:

  4 21    For deposit in the Iowa power fund, if enacted by 2007 Iowa

  4 22 Acts, House File 918, or its successor, to be used for

  4 23 awarding grants and making loans from the Iowa power fund, and

  4 24 for all other purposes specified in and consistent with the

  4 25 provisions of House File 918, or its successor:

  4 26 .................................................. $ 24,670,000

  4 27    1.  Of the moneys appropriated to the office and deposited

  4 28 in the fund, the office shall utilize up to one and

  4 29 five=tenths percent of the amount appropriated from the fund

  4 30 for administrative purposes.

  4 31    2.  Of the moneys appropriated to the office and deposited

  4 32 in the fund, there shall be allocated two million five hundred

  4 33 thousand dollars to the department of economic development for

  4 34 deposit into the workforce training and economic development

  4 35 funds of the community colleges created pursuant to section
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  5  1 260C.18A.  Of the funds so deposited into the workforce

  5  2 training and economic development funds of the community

  5  3 colleges, two million five hundred thousand dollars shall be

  5  4 used each year in the development and expansion of energy

  5  5 industry areas and for the department's north American

  5  6 industrial classification system for targeted industry areas

  5  7 established pursuant to section 260C.18A.

  5  8    2A.  Of the moneys appropriated to the office and deposited

  5  9 in the fund, the board may allocate moneys for the purchase of

  5 10 private or public technical assistance needed to conduct due

  5 11 diligence activities, to facilitate a technical, scientific,

  5 12 or financial review relating to an application for financial

  5 13 assistance to the extent not financed by the applicant and if

  5 14 recommended by the due diligence committee, and to develop an

  5 15 Iowa energy independence plan.
  5 16    3.  Notwithstanding section 8.33, amounts appropriated

  5 17 pursuant to this section shall not revert but shall remain

  5 18 available for the purposes designated for the following fiscal

  5 19 year.  Notwithstanding section 12C.7, subsection 2, interest

  5 20 or earnings on moneys in the funds shall be credited to the

  5 21 fund.

  5 22    Sec. 8.  APPLICABILITY.  The section of this Act amending

  5 23 section 22.7, relating to an exception to the open records

  5 24 law, and enacting section 469.6, subsection 6, relating to

  5 25 board determination of confidentiality upon a request for

  5 26 records pursuant to chapter 22, shall apply to requests in

  5 27 relation to applications that are in process on the effective

  5 28 date of this Act.

  5 29    Sec. 9.  EFFECTIVE DATE.  This Act, being deemed of

  5 30 immediate importance, takes effect upon enactment.

  5 31                           EXPLANATION

  5 32    This bill relates to energy independence initiatives,

  5 33 specifying procedures applicable to applications for

  5 34 distributions from the Iowa power fund, modifying provisions

  5 35 regarding authorized allocations from the fund, and adding an
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  6  1 additional energy source to a definition of alternative and

  6  2 renewable energy.

  6  3    The bill provides with reference to the duties of the Iowa

  6  4 power fund board that the board may direct moneys from the

  6  5 fund to facilitate a technical, scientific, or financial

  6  6 review relating to an application to the extent that such a

  6  7 review is not financed by an applicant and if utilizing the

  6  8 funds for this purpose is recommended by the due diligence

  6  9 committee.  The bill states that beyond applicant financing of

  6 10 such a review if agreed to by an applicant and the board, no

  6 11 application fee for fund distribution applications will be

  6 12 imposed.  Utilization of fund moneys for this purpose,

  6 13 together with currently authorized expenditures by the board

  6 14 for the purchase of private or public technical assistance

  6 15 needed to conduct due diligence activities and to develop an

  6 16 Iowa energy independence plan, is added as an authorized

  6 17 allocation from amounts appropriated to the fund pursuant to

  6 18 Code section 469.10.  More generally, the bill provides that

  6 19 allocations of appropriated amounts may be made for all

  6 20 purposes specified in and consistent with the subchapter of

  6 21 the Code relating to the office of energy independence, the

  6 22 power fund board, the due diligence committee, the power fund,

  6 23 and related provisions.

  6 24    The bill accomplishes the foregoing by amending Code

  6 25 section 469.6, relating to the duties of the Iowa power fund

  6 26 board, by amending Code section 469.10, subsection 1,

  6 27 regarding appropriations for the fiscal period beginning July

  6 28 1, 2008, and ending June 30, 2011, and amending the 2007 Iowa

  6 29 Acts for the one=year appropriation beginning July 1, 2006,

  6 30 and ending June 30, 2007.

  6 31    The bill also provides an exception from open records law

  6 32 provisions of Code chapter 22, for information possessed by

  6 33 the office of energy independence, the Iowa power fund board,

  6 34 and the due diligence committee associated with the office and

  6 35 the board relating to a prospective applicant with which the
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  7  1 office, board, or committee is currently negotiating, or an

  7  2 award recipient, to the extent authorized by the board.  In

  7  3 connection with this exception, the bill provides that all

  7  4 information contained in an application for financial

  7  5 assistance submitted to the board shall remain confidential

  7  6 while the board is reviewing an application, processing

  7  7 confidentiality requests, negotiating with an applicant, and

  7  8 preparing an application for consideration.  The bill further

  7  9 provides that the board shall consider a written request by an

  7 10 applicant or award recipient to keep certain details of an

  7 11 application, contract, or supporting materials confidential,

  7 12 and may honor that request if convinced that public disclosure

  7 13 may give an unfair advantage to competitors.  In that event,

  7 14 the board will only make publicly available information not

  7 15 deemed confidential by the board, and shall release an

  7 16 explanation of why certain information is deemed confidential

  7 17 and a summary of the nature of the withheld information.  If a

  7 18 request for confidentiality is denied, an applicant may

  7 19 withdraw an application and supporting materials, and the

  7 20 board shall not retain a copy or release any material in

  7 21 response to an open records request.  The bill directs the

  7 22 board by rule to develop a process for considering

  7 23 confidentiality requests, confers emergency rulemaking

  7 24 authority on the board, and requires the board to determine a

  7 25 reasonable time frame for maintaining the confidential status

  7 26 of materials deemed such, after which the board may reevaluate

  7 27 the determination of confidentiality.  The bill also specifies

  7 28 criteria the board may use in making confidentiality

  7 29 determinations.

  7 30    Additionally, the bill adds nuclear energy to the

  7 31 definition of alternative and renewable energy applicable to

  7 32 Code chapter 469 relating to energy independence initiatives.

  7 33    The bill takes effect upon enactment.

  7 34 LSB 5737HV 82

  7 35 rn/nh/8
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House File 2628 - Introduced
                                       HOUSE FILE       
                                       BY  COMMITTEE ON PUBLIC SAFETY

                                       (SUCCESSOR TO HSB 749)

    Passed House, Date               Passed Senate,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act including a portable device or weapon directing an

  2    electric current, impulse, wave, or beam that produces a

  3    high=voltage pulse designed to immobilize a person in the

  4    definition of a dangerous weapon and making penalties

  5    applicable.

  6 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  7 TLSB 5590HV 82

  8 rh/rj/14
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  1  1    Section 1.  Section 702.7, Code 2007, is amended to read as

  1  2 follows:

  1  3    702.7  DANGEROUS WEAPON.

  1  4    A "dangerous weapon" is any instrument or device designed

  1  5 primarily for use in inflicting death or injury upon a human

  1  6 being or animal, and which is capable of inflicting death upon

  1  7 a human being when used in the manner for which it was

  1  8 designed.  Additionally, any instrument or device of any sort

  1  9 whatsoever which is actually used in such a manner as to

  1 10 indicate that the defendant intends to inflict death or

  1 11 serious injury upon the other, and which, when so used, is

  1 12 capable of inflicting death upon a human being, is a dangerous

  1 13 weapon.  Dangerous weapons include, but are not limited to,

  1 14 any offensive weapon, pistol, revolver, or other firearm,

  1 15 dagger, razor, stiletto, switchblade knife, or knife having a

  1 16 blade exceeding five inches in length, or any portable device

  1 17 or weapon directing an electric current, impulse, wave, or

  1 18 beam that produces a high=voltage pulse designed to immobilize

  1 19 a person.

  1 20                           EXPLANATION

  1 21    This bill includes any portable device or weapon directing

  1 22 an electric current, impulse, wave, or beam that produces a

  1 23 high=voltage pulse designed to immobilize a person in the

  1 24 definition of a dangerous weapon for purposes of the criminal

  1 25 code.

  1 26    The bill subjects a person who possesses or uses such a

  1 27 device or weapon in the commission of certain crimes,

  1 28 including but not limited to certain crimes including domestic

  1 29 abuse assault, an assault in violation of individual rights,

  1 30 an assault on a person engaged in a certain occupation,

  1 31 intimidation with a dangerous weapon, going armed with intent,

  1 32 stalking, disarming a peace officer of a dangerous weapon,

  1 33 sexual abuse in the second degree, kidnapping in the second

  1 34 degree, robbery in the first degree, burglary in the first

  1 35 degree, attempted burglary in the first degree, burglary in
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  2  1 the second degree, attempted burglary in the second degree,

  2  2 interference with official acts, and carrying a dangerous

  2  3 weapon, to certain criminal penalties, ranging from a serious

  2  4 misdemeanor to a class "B" felony.  The bill also subjects a

  2  5 person who is guilty of a forcible felony who was in the

  2  6 immediate possession and control of a dangerous weapon,

  2  7 displayed a dangerous weapon in a threatening manner, or was

  2  8 armed with a dangerous weapon while participating in the

  2  9 forcible felony to a mandatory minimum sentence of five years.

  2 10    The bill also applies certain Code provisions relating to

  2 11 uniform school requirements and the use and possession of

  2 12 dangerous weapons by a student on school grounds.

  2 13 LSB 5590HV 82

  2 14 rh/rj/14
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                                       HOUSE FILE       
                                       BY  MAY

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to an exclusion of governmental pension or

  2    retirement pay under the individual income tax and including

  3    effective and applicability date provisions.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6055YH 82

  6 mg/sc/24
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  1  1    Section 1.  Section 422.7, Code Supplement 2007, is amended

  1  2 by adding the following new subsection:

  1  3    NEW SUBSECTION.  53.  a.  For a person who is sixty=five

  1  4 years of age or older or is the surviving spouse of an

  1  5 individual who would have qualified for the exemption under

  1  6 this subsection for the tax year, subtract, to the extent

  1  7 included in adjusted net income, the amount of governmental

  1  8 pension or retirement pay up to the maximum amount specified

  1  9 in paragraph "b".

  1 10    b.  Subject to reduction as provided under paragraph "c",

  1 11 the maximum amount to be subtracted under paragraph "a" equals

  1 12 the following:

  1 13    (1)  For tax years beginning in the 2010 calendar year,

  1 14 twenty percent of the pension or retirement pay included.

  1 15    (2)  For tax years beginning in the 2011 calendar year,

  1 16 forty percent of the pension or retirement pay included.

  1 17    (3)  For tax years beginning in the 2012 calendar year,

  1 18 sixty percent of the pension or retirement pay included.

  1 19    (4)  For tax years beginning in the 2013 calendar year,

  1 20 eighty percent of the pension or retirement pay included.

  1 21    (5)  For tax years beginning on or after January 1, 2014,

  1 22 the total amount of pension or retirement pay included.

  1 23    c.  The maximum amount allowed to be subtracted under

  1 24 paragraph "a" as specified in paragraph "b" shall be reduced,

  1 25 but not below zero, by the following:

  1 26    (1)  In the case of a married couple filing jointly, the

  1 27 reduction shall be equal to the sum of the following:

  1 28    (a)  The amount of adjusted net income in excess of one

  1 29 hundred thousand dollars.

  1 30    (b)  The amount of social security benefits not included in

  1 31 adjusted net income.

  1 32    (2)  In the case of an individual not described in

  1 33 subparagraph (1) the reduction shall be equal to the sum of

  1 34 the following:

  1 35    (a)  The amount of adjusted net income in excess of
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  2  1 eighty=five thousand dollars.

  2  2    (b)  The amount of social security benefits not included in

  2  3 adjusted net income.

  2  4    d.  For purposes of this subsection:

  2  5    (1)  "Adjusted net income" means net income as calculated

  2  6 pursuant to this section prior to any exclusion under this

  2  7 subsection.

  2  8    (2)  "Social security benefits" means the same as defined

  2  9 in section 86 of the Internal Revenue Code.

  2 10    Sec. 2.  EFFECTIVE AND APPLICABILITY DATE.  This Act takes

  2 11 effect January 1, 2010, and applies to tax years beginning on

  2 12 or after that date.

  2 13                           EXPLANATION

  2 14    This bill excludes an amount of governmental pension or

  2 15 retirement pay from the individual income tax.  The amount of

  2 16 the exclusion is phased in over five tax years beginning with

  2 17 the 2010 tax year.  The maximum exclusion starts at 20 percent

  2 18 and increases by 20 percentage points until the maximum

  2 19 exclusion equals 100 percent of the governmental pension or

  2 20 retirement pay received.

  2 21    The maximum amount of the exclusion is reduced by the sum

  2 22 of social security benefits not taxed by the state plus the

  2 23 amount of adjusted net income in excess of $100,000 for

  2 24 married persons filing jointly or in excess of $85,000 for all

  2 25 other filers.

  2 26    Adjusted net income equals the taxpayer's net income prior

  2 27 to the subtraction allowed in the bill.

  2 28    The bill takes effect January 1, 2010, and applies to tax

  2 29 years beginning on or after that date.

  2 30 LSB 6055YH 82

  2 31 mg/sc/24
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                                       HOUSE FILE       
                                       BY  COMMITTEE ON APPROPRIATIONS

                                       (SUCCESSOR TO HSB 779)

    Passed House, Date               Passed Senate,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to the use of optical scan voting systems in

  2    every county, making an appropriation for the cost of

  3    purchasing and distributing optical scan voting systems,

  4    reducing certain appropriations, providing for continuing

  5    education for certain election personnel, and providing an

  6    effective date.

  7 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  8 TLSB 6548HV 82

  9 sc/rj/8
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  1  1    Section 1.  NEW SECTION.  47.10  OPTICAL SCAN VOTING SYSTEM

  1  2 FUND.

  1  3    An optical scan voting system fund is established in the

  1  4 office of the treasurer of state under the control of the

  1  5 secretary of state.  Moneys in the fund are appropriated to

  1  6 the office of the secretary of state for purchase and

  1  7 distribution of optical scan voting system equipment to

  1  8 counties to assist county compliance with section 52.2,

  1  9 subsection 2.  The secretary of state, in consultation with

  1 10 the department of administrative services, shall establish a

  1 11 procedure for purchasing and distributing the equipment.

  1 12    Sec. 2.  Section 49.124, Code 2007, is amended to read as

  1 13 follows:

  1 14    49.124  TRAINING COURSE BY COMMISSIONER == CONTINUING

  1 15 EDUCATION PROGRAM.

  1 16    1.  The commissioner shall conduct, not later than the day

  1 17 before each primary and general election, a training course

  1 18 for all election personnel, and the commissioner may do so

  1 19 before any other election the commissioner administers.  The

  1 20 personnel shall include all precinct election officials and

  1 21 any other persons who will be employed in or around the

  1 22 polling places on election day.  At least two precinct

  1 23 election officials who will serve on each precinct election

  1 24 board at the forthcoming election shall attend the training

  1 25 course.  If the entire board does not attend, those members

  1 26 who do attend shall so far as possible be persons who have not

  1 27 previously attended a similar training course.

  1 28    2.  A continuing education program shall be provided to

  1 29 election personnel who are full=time or part=time permanent

  1 30 employees of the commissioner's office.  The state

  1 31 commissioner of elections shall adopt rules pursuant to

  1 32 chapter 17A to implement and administer the continuing

  1 33 education program.
  1 34    Sec. 3.  Section 52.2, subsection 2, Code Supplement 2007,

  1 35 is amended by striking the subsection and inserting in lieu
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  2  1 thereof the following:

  2  2    2.  Notwithstanding any provision to the contrary, for

  2  3 elections held on or after November 4, 2008, a county shall

  2  4 use an optical scan voting system only.  The requirements of

  2  5 the federal Help America Vote Act relating to disabled voters

  2  6 shall be met by a county through the use of electronic ballot

  2  7 marking devices that are compatible with an optical scan

  2  8 voting system.

  2  9    Sec. 4.  Section 52.7, subsection 1, paragraph l, Code

  2 10 Supplement 2007, is amended by striking the paragraph.

  2 11    Sec. 5.  OPTICAL SCAN VOTING SYSTEM FUND == APPROPRIATION.

  2 12 There is appropriated from the rebuild Iowa infrastructure

  2 13 fund to the office of the secretary of state for the fiscal

  2 14 year beginning July 1, 2007, and ending June 30, 2008, the

  2 15 following amount, or so much thereof as is necessary, to be

  2 16 used for the purpose designated:

  2 17    For deposit into the optical scan voting system fund, as

  2 18 established in section 47.10, notwithstanding section 8.57,

  2 19 subsection 6, paragraph "c":

  2 20 .................................................. $  4,900,880

  2 21    1.  If any federal funding is received for the same or

  2 22 similar purposes authorized in section 47.10, as enacted by

  2 23 this Act, of the amount appropriated in this section, $61,000

  2 24 is allocated for matching such federal funding, and an amount

  2 25 equal to the federal funding received shall revert from the

  2 26 amount appropriated to the rebuild Iowa infrastructure fund at

  2 27 the end of the fiscal year.

  2 28    2.  Notwithstanding section 47.9, as of the effective date

  2 29 of this Act, all remaining moneys in the voting machine

  2 30 reimbursement fund established in section 47.9 shall be

  2 31 transferred to the optical scan voting system fund established

  2 32 in section 47.10.  Notwithstanding section 8.33, except as

  2 33 otherwise provided in subsection 1, the moneys appropriated

  2 34 and transferred in accordance with this section shall not

  2 35 revert to the fund from which appropriated or transferred.
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  3  1    3.  On or before December 31, 2008, the secretary of state

  3  2 shall submit a report to the chairpersons and ranking members

  3  3 of the joint appropriations subcommittee on administration and

  3  4 regulation regarding the expenditures of moneys from the

  3  5 optical scan voting system fund and distribution of equipment

  3  6 to counties appropriated in this section.

  3  7    Sec. 6.  2006 Iowa Acts, chapter 1179, section 5, as

  3  8 amended by 2007 Iowa Acts, chapter 219, section 22, is amended

  3  9 to read as follows:

  3 10    SEC. 5.  DEPARTMENT OF ADMINISTRATIVE SERVICES.  There is

  3 11 appropriated from the rebuild Iowa infrastructure fund to the

  3 12 department of administrative services for the designated

  3 13 fiscal years, the following amounts, or so much thereof as is

  3 14 necessary, to be used for the purposes designated:

  3 15    For planning, design, and construction costs associated

  3 16 with the construction of a new approximately

  3 17 350,000=gross=square=foot state office building, including

  3 18 costs associated with furnishings, employee relocation, and

  3 19 the demolition of the Wallace Building:

  3 20 FY 2007=2008...................................... $  3,600,000
  3 21                                                               0
  3 22 FY 2008=2009...................................... $ 23,300,000

  3 23 FY 2009=2010...................................... $ 12,657,100

  3 24    Notwithstanding section 8.33, moneys appropriated in this

  3 25 section shall not revert at the close of the fiscal year for

  3 26 which they were appropriated but shall remain available for

  3 27 the purposes designated until the close of the fiscal year

  3 28 that begins July 1, 2011, or until the project for which the

  3 29 appropriation was made is completed, whichever is earlier.

  3 30    The design specifications of the new state office building

  3 31 shall include, at a minimum, energy efficiency specifications

  3 32 that exceed state building code requirements and have the

  3 33 potential for leadership in energy and environmental design

  3 34 silver certification from the United States green building

  3 35 council.
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  4  1    Sec. 7.  2007 Iowa Acts, chapter 219, section 1, subsection

  4  2 1, paragraph n, is amended to read as follows:

  4  3    n.  For costs associated with a feasibility study

  4  4 concerning asbestos abatement and related building renovation

  4  5 work at the Iowa workforce development building located at

  4  6 1000 E. Grand Avenue in Des Moines, notwithstanding section

  4  7 8.57, subsection 6, paragraph "c":

  4  8 .................................................. $  1,000,000
  4  9                                                               0
  4 10    Sec. 8.  Section 47.9, Code Supplement 2007, is repealed.

  4 11    Sec. 9.  EMERGENCY RULES.  The secretary of state may adopt

  4 12 emergency rules under section 17A.1, subsection 2, and section

  4 13 17A.5, subsection 2, paragraph "b", to implement the

  4 14 provisions of this Act relating to optical scan voting

  4 15 systems, and the rules shall be effective immediately upon

  4 16 filing unless a later date is specified in the rules.  Any

  4 17 rules adopted in accordance with this section shall also be

  4 18 published as a notice of intended action as provided in

  4 19 section 17A.4.

  4 20    Sec. 10.  EFFECTIVE DATE.  This Act, being deemed of

  4 21 immediate importance, takes effect upon enactment.

  4 22                           EXPLANATION

  4 23    This bill requires a county, for elections held on or after

  4 24 November 4, 2008, to use an optical scan voting system only.

  4 25    The bill repeals the voting machine reimbursement fund and

  4 26 enacts new Code section 47.10 creating the optical scan voting

  4 27 system fund.  The bill also transfers any moneys in the voting

  4 28 machine reimbursement fund on the effective date of the bill

  4 29 to the optical scan voting system fund.

  4 30    The bill appropriates $4,900,880 from the rebuild Iowa

  4 31 infrastructure fund (RIIF) for the fiscal year beginning July

  4 32 1, 2007, and ending June 30, 2008, to the optical scan voting

  4 33 system fund for purchase and distribution of optical scan

  4 34 voting equipment.  The bill also provides that if moneys are

  4 35 received from the federal government for the same or a similar
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  5  1 purpose, an amount equal to the federal funding received shall

  5  2 revert to RIIF at the end of the fiscal year.

  5  3    The bill reduces FY 2007=2008 appropriations from RIIF to

  5  4 the department of administrative services made in 2006 Iowa

  5  5 Acts, chapter 1179, by $3.6 million and in 2007 Iowa Acts,

  5  6 chapter 219, by $1 million.

  5  7    The bill provides authority for the secretary of state to

  5  8 adopt administrative rules for the bill's optical scan voting

  5  9 system provision using emergency procedures which allow the

  5 10 rules to be effective upon filing and forego initial public

  5 11 comment.

  5 12    The bill requires the state commissioner of elections to

  5 13 adopt rules to implement and administer a continuing education

  5 14 program for election personnel who are full=time or part=time

  5 15 permanent employees of the county commissioner of elections.

  5 16    The bill takes effect upon enactment.

  5 17 LSB 6548HV 82

  5 18 sc/rj/8
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                                       BY  COMMITTEE ON AGRICULTURE
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    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act requiring that a person entering into a repurchase

  2    contract for the growing of corn seed stock post a special

  3    bond.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 5735HV 82

  6 da/nh/5
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  1  1    Section 1.  Section 199.16, Code 2007, is amended to read

  1  2 as follows:

  1  3    199.16  PERMIT HOLDER'S BOND.

  1  4    It is unlawful for the permit holder to enter into a

  1  5 contract with a grower who purchases agricultural seed in

  1  6 which the permit holder agrees to repurchase the seed crop

  1  7 produced from the purchased seed at a price in excess of the

  1  8 current market price, unless the permit holder has on file

  1  9 with the department a general bond, in a penal sum of

  1 10 twenty=five thousand dollars running to the state of Iowa,

  1 11 with sureties approved by the secretary, for the use and

  1 12 benefit of a person holding a repurchase contract who might

  1 13 have a cause of action of any nature arising from the purchase

  1 14 or contract.  However, the aggregate liability of the surety

  1 15 to all purchasers of seed holding repurchase contracts shall

  1 16 not exceed the sum of the bond.  In addition to the general

  1 17 bond, if the permit holder sells corn seed to the grower under

  1 18 a repurchase contract as provided in this section, the permit

  1 19 holder shall furnish the department with a special bond in the

  1 20 amount of the purchase price for the benefit of the grower in

  1 21 the same manner as the general bond.  The grower shall not be

  1 22 reimbursed for the same damages under the general bond and the

  1 23 special bond.
  1 24                           EXPLANATION

  1 25    This bill amends Code section 199.16, which applies when a

  1 26 person licensed by the department of agriculture and land

  1 27 stewardship to distribute agricultural seed (permit holder)

  1 28 contracts with a person promising to grow the seed (grower).

  1 29 The Code section provides that the permit holder must execute

  1 30 a bond with the department in the amount of $25,000.  The bill

  1 31 refers to these bonds as general bonds and provides that in

  1 32 cases in which the grower pays for the seed for planting, the

  1 33 permit holder must post a special bond for the benefit of the

  1 34 grower for the amount of the purchase price.  The bill also

  1 35 provides that the grower cannot be reimbursed for the same
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  2  1 damages under the general bond and the special bond.

  2  2 LSB 5735HV 82

  2  3 da/nh/5
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                                      HOUSE FILE       
                                      BY  COMMITTEE ON AGRICULTURE

                                      (SUCCESSOR TO HSB 746)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to renewable fuel, including by providing for

  2    infrastructure associated with storing, blending, and

  3    dispensing renewable fuel, modifying tax credits, providing

  4    for the purchase of renewable fuels by governmental entities,

  5    providing for renewable fuel marketing efforts, providing for

  6    retroactive applicability, and providing an effective date.

  7 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  8 TLSB 6451HV 82

  9 da/nh/5
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  1  1                           DIVISION I

  1  2                  RENEWABLE FUEL INFRASTRUCTURE

  1  3    Section 1.  Section 15G.201, subsection 1, Code 2007, is

  1  4 amended to read as follows:

  1  5    1.  "Biodiesel", "biodiesel blended fuel", "biodiesel

  1  6 fuel", "E=85 gasoline", "ethanol", "ethanol blended gasoline",
  1  7 "gasoline", "motor fuel", "motor fuel pump", "retail dealer",

  1  8 and "retail motor fuel site" mean the same as defined in

  1  9 section 214A.1.

  1 10    Sec. 2.  Section 15G.201, Code 2007, is amended by adding

  1 11 the following new subsections:

  1 12    NEW SUBSECTION.  4A.  "Motor fuel pump" and "motor fuel

  1 13 blender pump" or "blender pump" mean the same as defined in

  1 14 section 214.1.

  1 15    NEW SUBSECTION.  5A.  "Tank vehicle" means the same as

  1 16 defined in section 321.1.

  1 17    Sec. 3.  Section 15G.201, subsection 6, Code 2007, is

  1 18 amended by adding the following new paragraph:

  1 19    NEW PARAGRAPH.  c.  A biofuel manufacturer that is in the

  1 20 business of producing ethanol or biodiesel from biomass as

  1 21 defined in section 469.31.

  1 22    Sec. 4.  NEW SECTION.  15G.201A  CLASSIFICATION OF

  1 23 RENEWABLE FUEL.

  1 24    For purposes of this division, ethanol blended fuel and

  1 25 biodiesel fuel shall be classified in the same manner as

  1 26 provided in section 214A.2.

  1 27    Sec. 5.  Section 15G.203, subsection 1, Code Supplement

  1 28 2007, is amended to read as follows:

  1 29    1.  The purpose of the program is to improve retail motor

  1 30 fuel sites by installing, replacing, or converting motor fuel

  1 31 storage and dispensing infrastructure.  The infrastructure

  1 32 must be to be used to store, blend, or dispense renewable

  1 33 fuel.  The infrastructure shall be ethanol infrastructure or

  1 34 biodiesel infrastructure.
  1 35    a.  (1)  Ethanol infrastructure shall be designed and shall
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  2  1 be used exclusively to store do any of the following:
  2  2    (a)  Store and dispense renewable fuel which is E=85

  2  3 gasoline,.
  2  4    (b)  Store, blend, and dispense motor fuel from a motor

  2  5 fuel blender pump, as required in this subparagraph

  2  6 subdivision.  The ethanol infrastructure may provide for the

  2  7 storage of ethanol or ethanol blended gasoline, or for

  2  8 blending ethanol with gasoline, so long as the ethanol

  2  9 infrastructure includes a motor fuel blender pump which

  2 10 dispenses different classifications of ethanol blended

  2 11 gasoline and which allows E=85 gasoline to be dispensed at all

  2 12 times that the blender pump is operating.
  2 13    (2)  Biodiesel infrastructure shall be designed and used

  2 14 exclusively to do any of the following:
  2 15    (a)  Store and dispense biodiesel, or biodiesel blended

  2 16 fuel on the.
  2 17    (b)  Blend or dispense biodiesel fuel from a motor fuel

  2 18 blender pump.
  2 19    b.  The infrastructure must be part of any of the

  2 20 following:
  2 21    (1)  The premises of a retail motor fuel sites site
  2 22 operated by a retail dealers dealer.

  2 23    (2)  A tank vehicle operated by a retail dealer who

  2 24 operates the premises of a retail motor fuel site.
  2 25    c.  The retail dealer must have been licensed as a dealer

  2 26 pursuant to section 452A.4 for at least two years prior to the

  2 27 effective date of this Act.
  2 28    Sec. 6.  Section 15G.203, subsection 3, Code Supplement

  2 29 2007, is amended by striking the subsection.

  2 30    Sec. 7.  Section 15G.203, subsection 4, paragraph b,

  2 31 subparagraphs (3) and (4), Code Supplement 2007, are amended

  2 32 to read as follows:

  2 33    (3)  A statement describing how the retail motor fuel site

  2 34 is to be improved, the total estimated cost of the planned

  2 35 improvement, and the date when the infrastructure will be
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  3  1 first used to store and dispense the renewable fuel.

  3  2    (4)  A statement certifying that the infrastructure shall

  3  3 not only be used to store or dispense motor fuel other than

  3  4 E=85 gasoline, biodiesel, or biodiesel blended fuel to comply

  3  5 with the provisions of this section and as specified in the

  3  6 cost=share agreement, unless granted a waiver by the

  3  7 infrastructure board pursuant to this section.  The

  3  8 infrastructure board may approve a waiver to store, blend, or

  3  9 dispense biodiesel fuel for a retail motor fuel site upon the

  3 10 request of a participating person.  The waiver shall be for

  3 11 any three=consecutive=month period from November through

  3 12 February to account for temperature=related issues.  However,

  3 13 the cost=share agreement shall be extended for the period of

  3 14 the waiver.
  3 15    Sec. 8.  Section 15G.203, subsection 6, Code Supplement

  3 16 2007, is amended by striking the subsection.

  3 17    Sec. 9.  Section 15G.203, subsection 7, Code Supplement

  3 18 2007, is amended to read as follows:

  3 19    7.  An award of financial incentives to a participating

  3 20 person shall be on a cost=share basis in the form of a grant.

  3 21 To
  3 22    In order to participate in the program, an eligible person

  3 23 must execute a cost=share agreement with the department as

  3 24 approved by the infrastructure board in which the person

  3 25 contributes a percentage of the total costs related to

  3 26 improving the retail motor fuel site.  Except as otherwise

  3 27 provided in this section, a cost=share agreement shall not be

  3 28 for more than three years.  The infrastructure board may

  3 29 approve multiple improvements to the same retail motor fuel

  3 30 site for the full amount available for both ethanol

  3 31 infrastructure and biodiesel infrastructure so long as the

  3 32 improvements for ethanol infrastructure and for biodiesel

  3 33 infrastructure are made under separate cost=share agreements.
  3 34    a.  Except as provided in paragraph "b", a participating

  3 35 person may be awarded standard financial incentives.  The
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  4  1 standard financial incentives awarded to the a participating

  4  2 person for ethanol infrastructure improvements shall not

  4  3 exceed fifty percent of the actual cost of making the

  4  4 improvement or thirty fifty thousand dollars, whichever is

  4  5 less.  The standard financial incentives awarded to a

  4  6 participating person for biodiesel infrastructure shall not

  4  7 exceed fifty percent of the actual cost of making the

  4  8 improvement or fifty thousand dollars, whichever is less.  The

  4  9 infrastructure board may approve multiple awards of standard

  4 10 financial incentives to make improvements to a retail motor

  4 11 fuel site so long as the total amount of the awards for

  4 12 ethanol infrastructure or biodiesel infrastructure does not

  4 13 exceed the limitations provided in this paragraph.

  4 14    b.  In addition to any standard financial incentives

  4 15 awarded to a participating person under paragraph "a", the

  4 16 participating person may be awarded supplemental financial

  4 17 incentives to upgrade or replace a dispenser which is part of

  4 18 gasoline storage and dispensing infrastructure used to store

  4 19 and dispense E=85 gasoline as provided in section 455G.31.

  4 20 The participating person is only eligible to receive the

  4 21 supplemental financial incentives if the person installed the

  4 22 dispenser not later than sixty days after the date of the

  4 23 publication in the Iowa administrative bulletin of the state

  4 24 fire marshal's order providing that a commercially available

  4 25 dispenser is listed as compatible for use with E=85 gasoline

  4 26 by an independent testing laboratory as provided in section

  4 27 455G.31.  The supplemental financial incentives awarded to the

  4 28 participating person shall not exceed seventy=five percent of

  4 29 the actual cost of making the improvement or thirty thousand

  4 30 dollars, whichever is less.

  4 31    Sec. 10.  Section 15G.204, subsection 2, Code Supplement

  4 32 2007, is amended by striking the subsection.

  4 33    Sec. 11.  Section 15G.204, subsection 4, Code Supplement

  4 34 2007, is amended to read as follows:

  4 35    4.  a.  An award of financial incentives to a participating
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  5  1 person shall be in the form of a grant.  In order to

  5  2 participate in the program, an eligible person must execute a

  5  3 cost=share agreement with the department as approved by the

  5  4 infrastructure board in which the person contributes a

  5  5 percentage of the total costs related to improving the

  5  6 terminal.  The financial incentives awarded to the

  5  7 participating person shall not exceed the following:
  5  8    (1)  For improvements to store or dispense biodiesel fuel

  5  9 from B=1 or higher but not as high as B=99, fifty percent of

  5 10 the actual cost of making the improvements or fifty thousand

  5 11 dollars, whichever is less.

  5 12    (2)  For improvements to store or dispense biodiesel fuel

  5 13 from B=99 to B=100, fifty percent of the actual cost of making

  5 14 the improvements or one hundred thousand dollars, whichever is

  5 15 less.
  5 16    b.  The infrastructure board may approve multiple awards to

  5 17 make improvements to a terminal so long as the total amount of

  5 18 the awards does not exceed the limitations provided in this

  5 19 subsection.

  5 20    Sec. 12.  Section 214.1, Code 2007, is amended to read as

  5 21 follows:

  5 22    214.1  DEFINITIONS.

  5 23    For the purpose of As used in this chapter, unless the

  5 24 context otherwise requires:

  5 25    1.  "Biodiesel", "biodiesel fuel", "biofuel", "ethanol",

  5 26 "motor fuel", "retail dealer", "retail motor fuel site", and

  5 27 "wholesale dealer" mean the same as defined in section 214A.1.
  5 28    2.  "Commercial weighing and measuring device" or "device"

  5 29 means the same as defined in section 215.26.

  5 30    2.  3.  "Motor fuel" means the same as defined in section

  5 31 214A.1 fuel blender pump" or "blender pump" means a motor fuel

  5 32 pump that dispenses a type of motor fuel that is blended from

  5 33 two or more different types of motor fuels and which may

  5 34 dispense more than one type of blended motor fuel.
  5 35    3.  4.  "Motor fuel pump" means a pump, meter, or similar
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  6  1 commercial weighing and measuring device used to measure and

  6  2 dispense motor fuel on a retail basis.

  6  3    4.  "Retail dealer" means the same as defined in section

  6  4 214A.1.
  6  5    5.  "Wholesale dealer" means the same as defined in section

  6  6 214A.1 "Motor fuel storage tank" or "storage tank" means an

  6  7 aboveground or belowground container that is a fixture used to

  6  8 store an accumulation of motor fuel.

  6  9    Sec. 13.  Section 214.9, Code 2007, is amended to read as

  6 10 follows:

  6 11    214.9  SELF=SERVICE MOTOR FUEL PUMPS.

  6 12    Self=service A self=service motor fuel pumps pump located
  6 13 at a retail motor vehicle fuel stations site may be equipped

  6 14 with an automatic latch=open devices device on the fuel

  6 15 dispensing hose nozzle only if the nozzle valve is the

  6 16 automatic closing type.

  6 17    Sec. 14.  Section 214A.1, Code 2007, is amended by adding

  6 18 the following new subsection:

  6 19    NEW SUBSECTION.  4A.  "Biodiesel fuel" means biodiesel or

  6 20 biodiesel blended fuel.

  6 21    Sec. 15.  Section 214A.1, subsections 9, 14, and 15, Code

  6 22 2007, are amended to read as follows:

  6 23    9.  "E=85 gasoline" means ethanol blended gasoline

  6 24 formulated with a minimum percentage of between seventy and

  6 25 eighty=five percent by volume of ethanol, if the formulation

  6 26 meets the standards provided in section 214A.2.

  6 27    14.  "Motor fuel pump" and "motor fuel blender pump" or

  6 28 "blender pump" means the same as defined in section 214.1.

  6 29    15.  "Motor fuel storage tank" means an aboveground or

  6 30 belowground container that is a fixture, used to keep an

  6 31 accumulation of motor fuel the same as defined in section

  6 32 214.1.

  6 33    Sec. 16.  Section 214A.1, Code 2007, is amended by adding

  6 34 the following new subsection:

  6 35    NEW SUBSECTION.  21A.  "Unleaded gasoline" means gasoline,
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  7  1 including ethanol blended gasoline, if all of the following

  7  2 applies:

  7  3    a.  It has an octane number of not less than eighty=seven

  7  4 as provided in section 214A.2.

  7  5    b.  Lead or phosphorus compounds have not been

  7  6 intentionally added to it.

  7  7    c.  It does not contain more than thirteen thousandths

  7  8 grams of lead per liter and not more than thirteen

  7  9 ten=thousandths grams of phosphorus per liter.

  7 10    Sec. 17.  Section 214A.2, subsection 3, paragraph b, Code

  7 11 2007, is amended to read as follows:

  7 12    b.  If the motor fuel is advertised for sale or sold as

  7 13 ethanol blended gasoline, the motor fuel must comply with

  7 14 departmental standards which shall comply with specifications

  7 15 for ethanol blended gasoline adopted by A.S.T.M.

  7 16 international.  For ethanol blended gasoline meet all of the

  7 17 following shall apply requirements:

  7 18    (1)  Ethanol must be an agriculturally derived ethyl

  7 19 alcohol that meets A.S.T.M. international specification D4806

  7 20 for denatured fuel ethanol for blending with gasoline for use

  7 21 as automotive spark=ignition engine fuel, or a successor

  7 22 A.S.T.M. international specification, as established by rules

  7 23 adopted by the department.

  7 24    (2)  Gasoline blended with ethanol must meet any of the

  7 25 following requirements:
  7 26    (a)  For the gasoline, A.S.T.M. international specification

  7 27 D4814.
  7 28    (b)  For the ethanol blended gasoline, A.S.T.M.

  7 29 international specification D4814.
  7 30    (c)  For the gasoline, A.S.T.M. international specification

  7 31 D4814 except for distillation, if, for E=10 or a

  7 32 classification below E=10, the ethanol blended gasoline meets

  7 33 the requirements of A.S.T.M. international specification

  7 34 D4814.
  7 35    (3)  For ethanol blended gasoline other than E=85 gasoline,
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  8  1 at least ten nine percent of the gasoline by volume must be

  8  2 ethanol.

  8  3    (3) (4)  A vapor pressure tolerance not to exceed one pound

  8  4 per square inch.
  8  5    (5)  E=85 gasoline must be an agriculturally derived ethyl

  8  6 alcohol that meets A.S.T.M. international specification D5798,

  8  7 described as a fuel blend for use in ground vehicles with

  8  8 automotive spark=ignition engines, or a successor A.S.T.M.

  8  9 international specification, as established by rules adopted

  8 10 by the department.

  8 11    Sec. 18.  Section 214A.2, Code 2007, is amended by adding

  8 12 the following new subsection:

  8 13    NEW SUBSECTION.  4A.  Ethanol blended gasoline shall be

  8 14 designated E=xx where "xx" is the volume percent of ethanol in

  8 15 the ethanol blended gasoline and biodiesel shall be designated

  8 16 B=xx where "xx" is the volume percent of biodiesel.

  8 17    Sec. 19.  Section 214A.2B, Code Supplement 2007, is amended

  8 18 to read as follows:

  8 19    214A.2B  LABORATORY FOR MOTOR FUEL AND BIOFUELS.

  8 20    A laboratory for motor fuel and biofuels is established at

  8 21 a merged area school which is engaged in biofuels testing on

  8 22 July 1, 2007, and which testing includes but is not limited to

  8 23 B20 B=20 biodiesel fuel testing for motor trucks and the

  8 24 ability of biofuels to meet A.S.T.M. international standards.

  8 25 The laboratory shall conduct testing of motor fuel sold in

  8 26 this state and biofuel which is blended in motor fuel in this

  8 27 state to ensure that the motor fuel or biofuels meet the

  8 28 requirements in section 214A.2.

  8 29    Sec. 20.  Section 214A.3, subsection 2, paragraph b, Code

  8 30 2007, is amended to read as follows:

  8 31    b.  (1)  Ethanol blended gasoline sold by a dealer shall be

  8 32 designated E=xx where "xx" is the volume percent of ethanol in

  8 33 the ethanol blended gasoline according to its classification

  8 34 as provided in section 214A.2.  However, a person advertising

  8 35 E=10 gasoline may only designate it as ethanol blended
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  9  1 gasoline.  A person advertising ethanol blended gasoline

  9  2 formulated with a percentage of between seventy and

  9  3 eighty=five percent by volume of ethanol shall designate it as

  9  4 E=85.  A person shall not knowingly falsely advertise ethanol

  9  5 blended gasoline by using an inaccurate designation in

  9  6 violation of this subparagraph.

  9  7    (2)  Biodiesel blended fuel shall be designated B=xx where

  9  8 "xx" is the volume percent of biodiesel in the biodiesel

  9  9 blended fuel according to its classification as provided in

  9 10 section 214A.2.  A person shall not knowingly falsely

  9 11 advertise biodiesel blended fuel by using an inaccurate

  9 12 designation in violation of this subparagraph.

  9 13    Sec. 21.  Section 455G.31, subsection 1, Code Supplement

  9 14 2007, is amended by adding the following new paragraph:

  9 15    NEW PARAGRAPH.  0a.  "Dispenser" includes a motor fuel pump

  9 16 as defined in section 214.1, including but not limited to a

  9 17 motor fuel blender pump.

  9 18    Sec. 22.  Section 455G.31, subsection 1, paragraph b, Code

  9 19 Supplement 2007, is amended to read as follows:

  9 20    b.  "Gasoline storage and dispensing infrastructure" means

  9 21 any storage tank located below ground or above ground and any

  9 22 associated equipment including but not limited to a pipe,

  9 23 hose, connection, fitting seal, or motor fuel pump, which is

  9 24 used to store, measure, and dispense gasoline by a retail

  9 25 dealer.

  9 26    Sec. 23.  Section 15.401, Code 2007, is repealed.

  9 27    Sec. 24.  APPLICATIONS == RENEWABLE FUEL INFRASTRUCTURE

  9 28 PROGRAM FOR RETAIL MOTOR FUEL SITES.  A person who has already

  9 29 received an award of financial incentives prior to the

  9 30 effective date of this Act pursuant to section 15G.203 for the

  9 31 costs of making improvements to ethanol infrastructure or

  9 32 biodiesel infrastructure at a retail motor fuel site may

  9 33 receive additional financial incentives for those same

  9 34 improvements pursuant to section 15G.203 as amended by this

  9 35 Act.  The total amount of standard financial incentives
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 10  1 awarded to the person for making an improvement for ethanol

 10  2 infrastructure shall not exceed fifty percent of the actual

 10  3 cost of making the improvement or fifty thousand dollars,

 10  4 whichever is less.  The total amount of standard financial

 10  5 incentives awarded to the person for making an improvement for

 10  6 biodiesel infrastructure shall not exceed fifty percent of the

 10  7 actual cost of making the improvement or fifty thousand

 10  8 dollars, whichever is less.

 10  9    Sec. 25.  APPLICATIONS == RENEWABLE FUEL INFRASTRUCTURE

 10 10 PROGRAM FOR BIODIESEL TERMINAL FACILITIES.  A person who has

 10 11 already received an award of financial incentives prior to the

 10 12 effective date of this Act pursuant to section 15G.204 for the

 10 13 costs of making improvements to biodiesel terminal facilities

 10 14 to store or dispense biodiesel fuel from B=99 to B=100 may

 10 15 receive additional financial incentives for those same

 10 16 improvements pursuant to section 15G.204 as amended by this

 10 17 Act.  The total amount of financial incentives awarded to the

 10 18 person for making such improvements shall not exceed in total

 10 19 fifty percent of the actual cost of making the improvements or

 10 20 one hundred thousand dollars, whichever is less.

 10 21    Sec. 26.  LEGISLATIVE INTENT == FUTURE REVENUE SOURCES.  It

 10 22 is the intent of the general assembly that all options be

 10 23 examined in order to continue the financing of renewable fuel

 10 24 infrastructure as provided in chapter 15G, subchapter II.

 10 25                           DIVISION II

 10 26                        INCOME TAX CREDIT

 10 27    Sec. 27.  Section 422.11N, subsection 4, paragraph b,

 10 28 subparagraph (3), subparagraph subdivision (b), Code

 10 29 Supplement 2007, is amended to read as follows:

 10 30    (b)  A shortage in the available biofuel feedstock

 10 31 resulting in a dramatic decrease in biofuel inventories.

 10 32    (c)  Market conditions prevent ethanol blended gasoline

 10 33 from being priced in a manner that is competitive with

 10 34 gasoline that is not ethanol blended gasoline or that prevents

 10 35 biodiesel fuel from being priced in a manner that is
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 11  1 competitive with diesel fuel that is not biodiesel fuel,

 11  2 including all state incentives.  The governor shall consider

 11  3 adjusting the biofuel threshold percentage at any time that,

 11  4 based on a statewide retail sale average, any of the following

 11  5 applies:
 11  6    (i)  Ethanol blended gasoline is more than forty percent

 11  7 more than gasoline that is not ethanol blended gasoline.
 11  8    (ii)  Biodiesel fuel is more than forty percent more than

 11  9 diesel fuel that is not biodiesel fuel.
 11 10    Sec. 28.  Section 422.11P, subsection 1, paragraph a, Code

 11 11 Supplement 2007, is amended to read as follows:

 11 12    a.  "Biodiesel blended fuel", "diesel fuel", and "retail

 11 13 dealer" mean the same as defined in section 214A.1.

 11 14    Sec. 29.  Section 422.11P, subsections 2 and 3, Code

 11 15 Supplement 2007, are amended to read as follows:

 11 16    2.  a.  The taxes imposed under this division, less the

 11 17 credits allowed under section 422.12, shall be reduced by the

 11 18 amount of the biodiesel blended fuel tax credit for each tax

 11 19 year that the taxpayer is eligible to claim a tax credit under

 11 20 this subsection.  For a taxpayer
 11 21    a.  In order to be eligible, all of the following must

 11 22 apply:

 11 23    (1)  The taxpayer is a retail dealer who sells and

 11 24 dispenses biodiesel blended fuel through a motor fuel pump in

 11 25 the tax year in which the tax credit is claimed.

 11 26    (2)  Of the total gallons of diesel fuel that the retail

 11 27 dealer sells and dispenses through all motor fuel pumps during

 11 28 the retail dealer's tax year, fifty percent or more is

 11 29 biodiesel blended fuel which meets the requirements of this

 11 30 section.
 11 31    (3)  (2)  The retail dealer complies with requirements of

 11 32 the department established to administer this section.

 11 33    b.  The tax credit shall apply to biodiesel blended fuel

 11 34 formulated with a minimum percentage of two percent by volume

 11 35 of biodiesel, if the formulation meets the standards provided
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 12  1 in section 214A.2.
 12  2    b.  The tax credit shall be calculated separately for each

 12  3 retail motor fuel site operated by the taxpayer.
 12  4    3.  The amount of the tax credit is three cents multiplied
 12  5 calculated by multiplying a designated rate by the total

 12  6 number of gallons of each class of biodiesel blended fuel sold

 12  7 and dispensed by the retail dealer through all motor fuel

 12  8 pumps operated by the retail dealer during the retail dealer's

 12  9 tax year.  The biodiesel fuel must meet the standards provided

 12 10 for in section 214A.2.  The classes of biodiesel fuel shall be

 12 11 the same as provided in that section.  The schedule of

 12 12 designated rates for each class of biodiesel fuel is as

 12 13 follows:
 12 14    a.  Three cents for biodiesel fuel which is classified as

 12 15 B=2 or higher, but is not as high as B=5.
 12 16    b.  Seven and one=half cents for biodiesel fuel which is

 12 17 classified as B=5 or higher, but is not as high as B=10.
 12 18    c.  Fifteen cents for biodiesel fuel which is classified as

 12 19 B=10 or higher, but is not as high as B=20.
 12 20    d.  Thirty cents for biodiesel fuel which is classified as

 12 21 B=20 or higher.
 12 22    Sec. 30.  Section 422.33, subsection 11C, paragraph c, Code

 12 23 Supplement 2007, is amended to read as follows:

 12 24    c.  The tax credit shall be calculated separately for each

 12 25 retail motor fuel site operated by the taxpayer.
 12 26    d.  This subsection is repealed on January 1, 2012.

 12 27    Sec. 31.  ETHANOL BLENDED GASOLINE TAX CREDITS ==

 12 28 TRANSITION.  The department of revenue shall to every extent

 12 29 feasible provide for a simple transition for a taxpayer to

 12 30 claim an ethanol blended gasoline tax credit as provided in

 12 31 section 422.11C or section 422.33, subsection 11C, for the

 12 32 taxpayer's last tax year before the section is repealed on

 12 33 January 1, 2009, and then to claim the ethanol promotion tax

 12 34 credit as provided in section 422.11N or section 422.33,

 12 35 subsection 11A, commencing on January 1, 2009, for the
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 13  1 taxpayer's succeeding tax year.

 13  2    Sec. 32.  RETROACTIVE APPLICABILITY DATE.  Section 422.11P,

 13  3 as amended in this Act, and section 422.33, subsection 11C, as

 13  4 applied due to the enactment of this Act, shall apply

 13  5 retroactively to the tax year beginning on or after January 1,

 13  6 2008.

 13  7                          DIVISION III

 13  8              RENEWABLE FUEL REPORTING REQUIREMENTS

 13  9    Sec. 33.  Section 452A.33, subsection 1, Code 2007, is

 13 10 amended to read as follows:

 13 11    1.  a.  Each retail dealer shall report its The department

 13 12 shall monitor the total motor fuel gallonage for each retail

 13 13 motor fuel site or other permanent or temporary location from

 13 14 which the retail dealer sells and dispenses motor fuel during
 13 15 a determination period as follows:.  The department shall

 13 16 monitor all of the following:
 13 17    (1)  Its The total gasoline gallonage and its total ethanol

 13 18 gallonage, including for each classification and

 13 19 subclassification as provided in section 452A.31.

 13 20    (2)  Its The total diesel fuel gallonage and its total

 13 21 biodiesel gallonage, including for each classification and

 13 22 subclassification as provided in section 452A.31.

 13 23    b.  The report shall include a breakdown of the information

 13 24 required in paragraph "a" for each retail motor fuel site or

 13 25 other permanent or temporary location from which the retail

 13 26 dealer sells and dispenses motor fuel.
 13 27    c.  The retail dealer shall prepare and submit the report

 13 28 in a manner and according to procedures required by the

 13 29 department.  The department may require that retail dealers

 13 30 report to the department on an annual, quarterly, or monthly

 13 31 basis.
 13 32    d.  b.  The Any information included in a report submitted

 13 33 by obtained from a wholesale dealer or a retail dealer by the

 13 34 department is deemed to be a trade secret, protected as a

 13 35 confidential record pursuant to section 22.7.
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 14  1    Sec. 34.  Section 452A.33, subsection 2, unnumbered

 14  2 paragraph 1, Code 2007, is amended to read as follows:

 14  3    On or before February 1 the department shall deliver a

 14  4 report to the governor and the legislative services agency.

 14  5 The report shall compile any information reported by retail

 14  6 dealers to the obtained by the department as provided in this

 14  7 section and shall at least which may include all of the

 14  8 following:

 14  9                           DIVISION IV

 14 10                   GOVERNMENT FLEET PURCHASES

 14 11                       OF RENEWABLE FUELS

 14 12    Sec. 35.  Section 8A.362, subsection 3, paragraph b, Code

 14 13 Supplement 2007, is amended to read as follows:

 14 14    b.  A gasoline=powered motor vehicle operated under this

 14 15 subsection shall not operate on gasoline other than ethanol

 14 16 blended gasoline as defined in section 214A.1, unless under

 14 17 emergency circumstances.  A diesel=powered motor vehicle

 14 18 operated under this subsection shall not operate on diesel

 14 19 fuel other than biodiesel fuel as defined in section 214A.1,

 14 20 if commercially available.  A state=issued credit card used to

 14 21 purchase gasoline shall not be valid to purchase gasoline

 14 22 other than ethanol blended gasoline, if commercially

 14 23 available, or to purchase diesel fuel other than biodiesel

 14 24 fuel, if commercially available.  The motor vehicle shall also

 14 25 be affixed with a brightly visible sticker which notifies the

 14 26 traveling public that the motor vehicle is being operated on

 14 27 ethanol blended gasoline or biodiesel fuel, as applicable.

 14 28 However, the sticker is not required to be affixed to an

 14 29 unmarked vehicle used for purposes of providing law

 14 30 enforcement or security.

 14 31    Sec. 36.  Section 216B.3, subsection 16, paragraph a, Code

 14 32 Supplement 2007, is amended to read as follows:

 14 33    a.  A gasoline=powered motor vehicle purchased by the

 14 34 commission shall not operate on gasoline other than ethanol

 14 35 blended gasoline as defined in section 214A.1.  A
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 15  1 diesel=powered motor vehicle purchased by the commission shall

 15  2 not operate on diesel fuel other than biodiesel fuel as

 15  3 defined in section 214A.1, if commercially available.  A state

 15  4 issued credit card used to purchase gasoline shall not be

 15  5 valid to purchase gasoline other than ethanol blended gasoline

 15  6 or to purchase diesel fuel other than biodiesel fuel, if

 15  7 commercially available.  The motor vehicle shall also be

 15  8 affixed with a brightly visible sticker which notifies the

 15  9 traveling public that the motor vehicle is being operated on

 15 10 ethanol blended gasoline or biodiesel fuel, as applicable.

 15 11 However, the sticker is not required to be affixed to an

 15 12 unmarked vehicle used for purposes of providing law

 15 13 enforcement or security.

 15 14    Sec. 37.  Section 260C.19A, subsection 1, Code Supplement

 15 15 2007, is amended to read as follows:

 15 16    1.  A gasoline=powered motor vehicle purchased by or used

 15 17 under the direction of the board of directors to provide

 15 18 services to a merged area shall not operate on gasoline other

 15 19 than ethanol blended gasoline as defined in section 214A.1.  A

 15 20 diesel=powered motor vehicle purchased by or used under the

 15 21 direction of the board of directors to provide services to a

 15 22 merged area shall not operate on diesel fuel other than

 15 23 biodiesel fuel as defined in section 214A.1, if commercially

 15 24 available.  The motor vehicle shall also be affixed with a

 15 25 brightly visible sticker which notifies the traveling public

 15 26 that the motor vehicle is being operated on ethanol blended

 15 27 gasoline or biodiesel fuel, as applicable.  However, the

 15 28 sticker is not required to be affixed to an unmarked vehicle

 15 29 used for purposes of providing law enforcement or security.

 15 30    Sec. 38.  Section 262.25A, subsection 2, Code Supplement

 15 31 2007, is amended to read as follows:

 15 32    2.  A gasoline=powered motor vehicle purchased by the

 15 33 institutions shall not operate on gasoline other than ethanol

 15 34 blended gasoline as defined in section 214A.1, unless under

 15 35 emergency circumstances.  A diesel=powered motor vehicle
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 16  1 purchased by the institutions shall not operate on diesel fuel

 16  2 other than biodiesel fuel as defined in section 214A.1, if

 16  3 commercially available.  A state=issued credit card used to

 16  4 purchase gasoline shall not be valid to purchase gasoline

 16  5 other than ethanol blended gasoline if commercially available

 16  6 or to purchase diesel fuel other than biodiesel fuel if

 16  7 commercially available.  The motor vehicle shall also be

 16  8 affixed with a brightly visible sticker which notifies the

 16  9 traveling public that the motor vehicle is being operated on

 16 10 ethanol blended gasoline or biodiesel fuel, as applicable.

 16 11 However, the sticker is not required to be affixed to an

 16 12 unmarked vehicle used for purposes of providing law

 16 13 enforcement or security.

 16 14    Sec. 39.  Section 279.34, Code Supplement 2007, is amended

 16 15 to read as follows:

 16 16    279.34  MOTOR VEHICLES REQUIRED TO OPERATE ON ETHANOL

 16 17 BLENDED GASOLINE OR BIODIESEL FUEL.

 16 18    A gasoline=powered motor vehicle purchased by or used under

 16 19 the direction of the board of directors to provide services to

 16 20 a school corporation shall not operate on gasoline other than

 16 21 ethanol blended gasoline as defined in section 214A.1.  A

 16 22 diesel=powered motor vehicle purchased by or used under the

 16 23 direction of the board of directors to provide services to a

 16 24 school corporation shall not operate on diesel fuel other than

 16 25 biodiesel fuel as defined in section 214A.1, if commercially

 16 26 available.  The motor vehicle shall also be affixed with a

 16 27 brightly visible sticker which notifies the traveling public

 16 28 that the motor vehicle is being operated on ethanol blended

 16 29 gasoline for biodiesel fuel, as applicable.  However, the

 16 30 sticker is not required to be affixed to an unmarked vehicle

 16 31 used for purposes of providing law enforcement or security.

 16 32    Sec. 40.  Section 307.21, subsection 4, paragraph d, Code

 16 33 Supplement 2007, is amended to read as follows:

 16 34    d.  A motor gasoline=powered vehicle purchased by the

 16 35 administrator shall not operate on gasoline other than ethanol
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 17  1 blended gasoline as defined in section 214A.1.  A

 17  2 diesel=powered motor vehicle purchased by the administrator

 17  3 shall not operate on diesel fuel other than biodiesel fuel as

 17  4 defined in section 214A.1, if commercially available.  A

 17  5 state=issued credit card used to purchase gasoline shall not

 17  6 be valid to purchase gasoline other than ethanol blended

 17  7 gasoline or to purchase diesel fuel other than biodiesel fuel,

 17  8 if commercially available.  The motor vehicle shall also be

 17  9 affixed with a brightly visible sticker which notifies the

 17 10 traveling public that the motor vehicle is being operated on

 17 11 ethanol blended gasoline or biodiesel fuel, as applicable.

 17 12 However, the sticker is not required to be affixed to an

 17 13 unmarked vehicle used for purposes of providing law

 17 14 enforcement or security.

 17 15    Sec. 41.  Section 331.908, Code 2007, is amended to read as

 17 16 follows:

 17 17    331.908  MOTOR VEHICLES REQUIRED TO OPERATE ON ETHANOL

 17 18 BLENDED GASOLINE OR BIODIESEL FUEL.

 17 19    A motor gasoline=powered vehicle purchased or used by a

 17 20 county to provide county services shall not operate on

 17 21 gasoline other than ethanol blended gasoline as defined in

 17 22 section 214A.1.  A diesel=powered motor vehicle purchased or

 17 23 used by a county to provide county services shall not operate

 17 24 on diesel fuel other than biodiesel fuel as defined in section

 17 25 214A.1, if commercially available.  The motor vehicle shall

 17 26 also be affixed with a brightly visible sticker which notifies

 17 27 the traveling public that the motor vehicle is being operated

 17 28 on ethanol blended gasoline or biodiesel fuel, as applicable.

 17 29 However, the sticker is not required to be affixed to an

 17 30 unmarked vehicle used for purposes of providing law

 17 31 enforcement or security.

 17 32    Sec. 42.  Section 364.20, Code 2007, is amended to read as

 17 33 follows:

 17 34    364.20  MOTOR VEHICLES REQUIRED TO OPERATE ON ETHANOL

 17 35 BLENDED GASOLINE OR BIODIESEL FUEL.
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 18  1    A gasoline=powered motor vehicle purchased or used by a

 18  2 city to provide city services shall not operate on gasoline

 18  3 other than ethanol blended gasoline as defined in section

 18  4 214A.1.  A diesel=powered motor vehicle purchased or used by a

 18  5 city to provide city services shall not operate on diesel fuel

 18  6 other than biodiesel fuel as defined in section 214A.1, if

 18  7 commercially available.  The motor vehicle shall also be

 18  8 affixed with a brightly visible sticker which notifies the

 18  9 traveling public that the motor vehicle is being operated on

 18 10 ethanol blended gasoline or biodiesel fuel, as applicable.

 18 11 However, the sticker is not required to be affixed to an

 18 12 unmarked vehicle used for purposes of providing law

 18 13 enforcement or security.

 18 14    Sec. 43.  Section 904.312A, subsection 1, Code Supplement

 18 15 2007, is amended to read as follows:

 18 16    1.  A gasoline=powered motor vehicle purchased by the

 18 17 department shall not operate on gasoline other than ethanol

 18 18 blended gasoline as defined in section 214A.1.  A

 18 19 diesel=powered motor vehicle purchased by the department shall

 18 20 not operate on diesel fuel other than biodiesel fuel as

 18 21 defined in section 214A.1, if commercially available.  A

 18 22 state=issued credit card used to purchase gasoline shall not

 18 23 be valid to purchase gasoline other than ethanol blended

 18 24 gasoline, or to purchase diesel fuel other than biodiesel

 18 25 fuel, if commercially available.  The motor vehicle shall also

 18 26 be affixed with a brightly visible sticker which notifies the

 18 27 traveling public that the motor vehicle is being operated on

 18 28 ethanol blended gasoline or biodiesel fuel, as applicable.

 18 29 However, the sticker is not required to be affixed to an

 18 30 unmarked vehicle used for purposes of providing law

 18 31 enforcement or security.

 18 32                           DIVISION V

 18 33                RENEWABLE FUEL MARKETING EFFORTS

 18 34    Sec. 44.  RENEWABLE FUEL MARKETING PLAN.  The office of

 18 35 energy independence shall develop a renewable fuel marketing
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 19  1 plan to promote the biofuel industry in this state.

 19  2    1.  The renewable fuel marketing plan shall provide for

 19  3 research to determine what barriers hinder increased biofuel

 19  4 use in this state.  The research shall include but is not

 19  5 limited to determining all of the following:

 19  6    a.  Barriers that may prevent retail dealers from selling

 19  7 more biofuels, which shall at least include issues involving

 19  8 infrastructure, product quality, and cost efficiencies.

 19  9    b.  Barriers that may prevent consumers from purchasing

 19 10 more biofuels, which shall at least include issues involving

 19 11 fuel efficiency and consumer awareness of biofuels and

 19 12 flexible fuel vehicles.

 19 13    2.   The office shall prepare and submit the renewable fuel

 19 14 marketing plan to the governor and the general assembly by

 19 15 January 30, 2009.

 19 16    Sec. 45.  DIRECT MARKETING CAMPAIGN == FLEXIBLE FUEL

 19 17 VEHICLES.  The office of energy independence shall conduct a

 19 18 direct marketing campaign specifically targeted to owners of

 19 19 flexible fuel vehicles.

 19 20    1.  The direct marketing campaign shall include but is not

 19 21 limited to education to increase owner awareness and knowledge

 19 22 regarding flexible fuel vehicles and E=85 as an alternative

 19 23 fuel choice.  The office shall provide owners with maps

 19 24 indicating where E=85 dispensers are located.

 19 25    2.  The department of transportation shall provide the

 19 26 office with a list of the names and addresses of owners of

 19 27 flexible fuel vehicles, including vehicles registered under

 19 28 sections 321.109, 321.121, and 321.122.

 19 29    3.  The office shall complete the direct marketing campaign

 19 30 by October 1, 2008.

 19 31    Sec. 46.  COLLABORATION.  The office of energy independence

 19 32 may collaborate with public or private organizations to carry

 19 33 out the provisions of this division of this Act.

 19 34    Sec. 47.  FUNDING.  The office of energy independence shall

 19 35 carry out the provisions of this division of this Act using
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 20  1 moneys appropriated to the office as provided in section

 20  2 469.10.

 20  3                           DIVISION VI

 20  4                         EFFECTIVE DATE

 20  5    Sec. 48.  EFFECTIVE DATE.  This Act, being deemed of

 20  6 immediate importance, takes effect upon enactment.

 20  7                           EXPLANATION

 20  8    BACKGROUND.  This bill amends Code provisions relating to

 20  9 renewable fuel and specifically biofuels used in motor fuels,

 20 10 including ethanol (ethyl alcohol) and biodiesel (derived from

 20 11 vegetable oils or animal fats).  Ethanol is blended into

 20 12 gasoline and biodiesel used without blending or blending into

 20 13 diesel fuel.  The bill refers to biodiesel and biodiesel

 20 14 blended fuel and "biodiesel fuel".  The bill also refers to

 20 15 the percentage of biofuel contained in a gallon of motor fuel

 20 16 as E=xx where "xx" equals the percentage of ethanol by volume

 20 17 and B=xx equals the percentage of biodiesel by volume.

 20 18 Generally, motor fuel pumps and motor fuel are regulated by

 20 19 the department of agriculture and land stewardship.

 20 20    DIVISION I == RENEWABLE FUEL INFRASTRUCTURE.  The bill

 20 21 amends provisions relating to infrastructure associated with

 20 22 the storage, blending, and dispensing of renewable fuel and

 20 23 specifically programs administered by the renewable fuel

 20 24 infrastructure board (see Code section 15G.202) established

 20 25 within the department of economic development and supported by

 20 26 moneys appropriated from the grow Iowa values fund (see Code

 20 27 section 15G.111(7)).  The programs include the renewable fuel

 20 28 infrastructure programs for retail motor fuel sites (see Code

 20 29 section 15G.203) and biodiesel terminal facilities (see Code

 20 30 section 15G.204) which provide grants on a cost=share basis to

 20 31 participating persons.

 20 32    TANK VEHICLES.  The bill provides that a tank vehicle

 20 33 operated by a retail dealer qualifies as renewable fuel

 20 34 infrastructure.

 20 35    LIMITATIONS ON RETAIL DEALERS.  The bill provides that in
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 21  1 order to participate in the program, a retail dealer must have

 21  2 been licensed by the department of revenue as a dealer for two

 21  3 years prior to the bill's effective date.

 21  4    BLENDER PUMPS.  The bill provides for a new type of motor

 21  5 fuel pump referred to as a motor fuel blender pump (blender

 21  6 pump) which dispenses a blend of two or more types of motor

 21  7 fuel and may allow a retail customer to select the percent of

 21  8 biofuel, either ethanol or biodiesel.  The bill expands the

 21  9 renewable fuel infrastructure program to provide financing to

 21 10 support the installation, replacement, or conversion of

 21 11 infrastructure associated with using a blender pump to

 21 12 dispense ethanol blended gasoline or biodiesel fuel.

 21 13    COST=SHARE AGREEMENTS.  The bill provides that the board

 21 14 may waive a requirement that a participating person keep

 21 15 biodiesel fuel during any three=month period during the

 21 16 winter, if the cost=share agreement is extended to cover those

 21 17 waived months.

 21 18    The bill provides that a cost=share agreement executed by

 21 19 the infrastructure board and a participating person receiving

 21 20 financial incentives to improve a retail motor fuel site

 21 21 cannot exceed three years.

 21 22    Under the bill, a participating person may execute two

 21 23 cost=share agreements:  (1) to receive up to the full amount

 21 24 available to improve their retail motor fuel site with ethanol

 21 25 infrastructure, and (2) to receive up to the full amount

 21 26 available to improve the same retail motor fuel site with

 21 27 biodiesel infrastructure.

 21 28    For ethanol infrastructure used to improve a motor fuel

 21 29 site, the amount of the financing is increased from $30,000 to

 21 30 $50,000, so long as the financing does not exceed 50 percent

 21 31 of the cost of making the improvement.  For biodiesel

 21 32 infrastructure used to improve a motor fuel site, the amount

 21 33 of financing shall not exceed 50 percent of the cost of making

 21 34 the improvement or $50,000, whichever is less.  It also

 21 35 provides that a person who has made such improvement under an
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 22  1 old cost=share agreement may be reimbursed for the extra

 22  2 amount up to the new limits provided in the bill.

 22  3    The bill amends provisions relating to the renewable fuel

 22  4 infrastructure program for biodiesel terminals, by increasing

 22  5 the amount that a participating person is eligible to receive

 22  6 from $50,000 to $100,000 for installing improvements to store

 22  7 and dispense B=99 to B=100.  The bill retains the alternative

 22  8 cap of 50 percent of making an improvement for installing

 22  9 improvements to store and dispense less than B=99.  It also

 22 10 provides that a person who has made such improvements under an

 22 11 old cost=share agreement may be reimbursed for the extra

 22 12 amount up to the new limits provided in the bill.

 22 13    MOTOR FUEL STANDARDS.  The bill provides a definition of

 22 14 unleaded gasoline including by providing that it contains an

 22 15 octane number of at least 87, and limits the amount of lead or

 22 16 phosphorus.  It provides standards for unleaded gasoline

 22 17 blended with ethanol based on A.S.T.M. specifications.  It

 22 18 reduces the minimum percentage of ethanol contained in ethanol

 22 19 blended gasoline from 10 to 9 percent by volume.  It requires

 22 20 that a retail dealer advertising motor fuel containing between

 22 21 70 and 85 percent ethanol must be advertised as "E=85".

 22 22    AUTHORIZATION TO USE BLENDER PUMPS.  The bill amends Code

 22 23 section 455G.31 which allows the state fire marshal to approve

 22 24 the installation of infrastructure associated with storing and

 22 25 dispensing E=85.  The bill provides that such infrastructure

 22 26 includes blender pumps.

 22 27    FUTURE SOURCES OF REVENUE.  The bill includes a provision

 22 28 expressing the intent of the general assembly to examine all

 22 29 options to continue the financing of renewable fuel

 22 30 infrastructure.

 22 31    DIVISION II == ETHANOL PROMOTION TAX CREDIT.  The bill

 22 32 amends Code section 422.11N, which allows a retail dealer to

 22 33 claim an ethanol promotion tax credit based on a formula which

 22 34 calculates a retail dealer's biofuel distribution percentage

 22 35 (the sum of the retail dealer's total ethanol gallonage plus

House File 2632 - Introduced continued

 23  1 the retail dealer's total biodiesel gallonage expressed as a

 23  2 percentage of the retail dealer's total gasoline gallonage).

 23  3 The Code section allows the governor to reduce the applicable

 23  4 biofuel threshold percentage by replacing it with an adjusted

 23  5 biofuel threshold percentage if exigent circumstances exist

 23  6 (e.g., a lack of available feedstock).  The bill provides a

 23  7 new exigent circumstance based on market conditions that

 23  8 prevent ethanol blended gasoline from being competitive with

 23  9 unblended gasoline or biodiesel fuel from being competitive

 23 10 with nonbiodiesel fuel.

 23 11    BIODIESEL TAX CREDIT.  The bill amends provisions relating

 23 12 to the biodiesel blended fuel tax credit available to a retail

 23 13 dealer of biodiesel blended fuel during each tax year until

 23 14 the tax credit expires on January 1, 2012.  The bill provides

 23 15 that the tax credit must be calculated separately for each

 23 16 retail motor fuel site operated by the taxpayer.  The bill

 23 17 eliminates a requirement that a retail dealer must sell 50

 23 18 percent or more biodiesel blended fuel in order to qualify for

 23 19 the tax credit.  The bill replaces the rate of 3 cents for

 23 20 each gallon of B=2 or higher sold, with a schedule which

 23 21 increases the rate depending upon the class of biodiesel

 23 22 blended fuel sold (from 3 cents for B=2 to 30 cents for B=20

 23 23 or higher).  The bill applies retroactively to the tax year

 23 24 beginning on or after January 1, 2008.

 23 25    DIVISION III == RENEWABLE FUEL REPORTING REQUIREMENTS.  The

 23 26 bill amends provisions that require a retail dealer to submit

 23 27 periodic reports to the department of revenue tracking motor

 23 28 fuel and biofuel sold at each retail motor fuel site.  The

 23 29 bill provides that the department of revenue is responsible

 23 30 for tracking motor fuel and biofuel use.

 23 31    DIVISION IV == GOVERNMENT FLEET PURCHASES OF BIODIESEL

 23 32 FUEL.  The bill amends a number of provisions that currently

 23 33 require state and local government gasoline=powered vehicles

 23 34 to operate using ethanol blended gasoline, and prohibits the

 23 35 use of a state=issued credit card to purchase gasoline other
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 24  1 than ethanol blended gasoline by state agencies.  The bill

 24  2 provides that state and local diesel=powered vehicles must use

 24  3 biodiesel fuel whenever commercially available and prohibits

 24  4 the use of a state=issued credit card to purchase diesel fuel

 24  5 other than biodiesel fuel by state agencies.  State and local

 24  6 governments affected include the department of administrative

 24  7 services (Code chapter 8A), the department for the blind (Code

 24  8 chapter 216B), community colleges (Code chapter 260C), the

 24  9 board of regents (Code chapter 262), school districts (Code

 24 10 chapter 279), the state department of transportation (Code

 24 11 chapter 307), counties (Code chapter 331), cities (Code

 24 12 chapter 364), and the department of corrections (Code chapter

 24 13 904).  The bill may create a state mandate as provided in Code

 24 14 chapter 25B.

 24 15    DIVISION V == RENEWABLE FUEL MARKETING EFFORTS.  The bill

 24 16 requires the office of energy independence to develop a

 24 17 renewable fuel marketing plan to provide research to determine

 24 18 what barriers hinder increased biofuel use in this state.  The

 24 19 bill also requires the office to conduct a direct marketing

 24 20 campaign specifically targeted to owners of flexible fuel

 24 21 vehicles.  The department of transportation must assist the

 24 22 office in carrying out the campaign.

 24 23    DIVISION VI == EFFECTIVE DATE.  The bill takes effect upon

 24 24 enactment.

 24 25 LSB 6451HV 82

 24 26 da/nh/5.1
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                                       BY  COMMITTEE ON JUDICIARY
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                                       (COMPANION TO LSB 5668SV BY

                                        COMMITTEE ON JUDICIARY)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to business associations, by providing for

  2    limited liability companies and conversion involving

  3    corporations, providing fees and penalties, and providing an

  4    effective date.

  5 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  6 TLSB 5668HV 82

  7 da/rj/5
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  1  1                           DIVISION I

  1  2                     UNIFORM ACT PROVISIONS

  1  3                            ARTICLE 1

  1  4                       GENERAL PROVISIONS

  1  5    Section 1.  NEW SECTION.  489.101  SHORT TITLE.

  1  6    This chapter may be cited as the "Revised Uniform Limited

  1  7 Liability Company Act".

  1  8    Sec. 2.  NEW SECTION.  489.102  DEFINITIONS.

  1  9    As used in this chapter:

  1 10    1.  "Certificate of organization" means the certificate

  1 11 required by section 489.201.  The term includes the

  1 12 certificate as amended or restated.

  1 13    2.  "Contribution" means any benefit provided by a person

  1 14 to a limited liability company that is any of the following:

  1 15    a.  In order to become a member upon formation of the

  1 16 company and in accordance with an agreement between or among

  1 17 the persons that have agreed to become the initial members of

  1 18 the company.

  1 19    b.  In order to become a member after formation of the

  1 20 company and in accordance with an agreement between the person

  1 21 and the company.

  1 22    c.  In the person's capacity as a member and in accordance

  1 23 with the operating agreement or an agreement between the

  1 24 member and the company.

  1 25    3.  "Domestic cooperative" means an entity organized on a

  1 26 cooperative basis under chapter 497, 498, or 499, or a

  1 27 cooperative organized under chapter 501 or 501A.

  1 28    4.  "Debtor in bankruptcy" means a person that is the

  1 29 subject of any of the following:

  1 30    a.  An order for relief under Title 11 of the United States

  1 31 Code or a successor statute of general application.

  1 32    b.  A comparable order under federal, state, or foreign law

  1 33 governing insolvency.

  1 34    5.  "Deliver" or "delivery" means any method of delivery

  1 35 used in conventional commercial practice, including delivery
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  2  1 in person, by mail, commercial delivery, and electronic

  2  2 transmission.

  2  3    6.  "Distribution", except as otherwise provided in section

  2  4 489.405, subsection 6, means a transfer of money or other

  2  5 property from a limited liability company to another person on

  2  6 account of a transferable interest.

  2  7    7.  "Effective", with respect to a record required or

  2  8 permitted to be delivered to the secretary of state for filing

  2  9 under this chapter, means effective under section 489.205,

  2 10 subsection 3.

  2 11    8.  "Electronic transmission" means any process of

  2 12 communication not directly involving the physical transfer of

  2 13 paper that is suitable for the retention, retrieval, and

  2 14 reproduction of information by the recipient.

  2 15    9.  "Foreign limited liability company" means an

  2 16 unincorporated entity formed under the law of a jurisdiction

  2 17 other than this state and denominated by that law as a limited

  2 18 liability company.

  2 19    10.  "Limited liability company", except in the phrase

  2 20 "foreign limited liability company", means an entity formed

  2 21 under this chapter.

  2 22    11.  "Manager" means a person that under the operating

  2 23 agreement of a manager=managed limited liability company is

  2 24 responsible, alone or in concert with others, for performing

  2 25 the management functions stated in section 489.407, subsection

  2 26 3.

  2 27    12.  "Manager=managed limited liability company" means a

  2 28 limited liability company that qualifies under section

  2 29 489.407, subsection 1.

  2 30    13.  "Member" means a person that has become a member of a

  2 31 limited liability company under section 489.401 and has not

  2 32 dissociated under section 489.602.

  2 33    14.  "Member=managed limited liability company" means a

  2 34 limited liability company that is not a manager=managed

  2 35 limited liability company.
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  3  1    15.  "Operating agreement" means the agreement, whether or

  3  2 not referred to as an operating agreement and whether oral, in

  3  3 a record, implied, or in any combination thereof, of all the

  3  4 members of a limited liability company, including a sole

  3  5 member, concerning the matters described in section 489.110,

  3  6 subsection 1.  The term includes the agreement as amended or

  3  7 restated.

  3  8    16.  "Organizer" means a person that acts under section

  3  9 489.201 to form a limited liability company.

  3 10    17.  "Person" means an individual, corporation, business

  3 11 trust, estate, trust, partnership, limited liability company,

  3 12 association, joint venture, public corporation, government or

  3 13 governmental subdivision, agency, or instrumentality, or any

  3 14 other legal or commercial entity.

  3 15    18.  "Principal office" means the principal executive

  3 16 office of a limited liability company or foreign limited

  3 17 liability company, whether or not the office is located in

  3 18 this state.

  3 19    19.  "Record" means information that is inscribed on a

  3 20 tangible medium or that is stored in an electronic or other

  3 21 medium and is retrievable in perceivable form.

  3 22    20.  "Registered office" means any of the following:

  3 23    a.  The office that a limited liability company is required

  3 24 to designate and maintain under section 489.113.

  3 25    b.  The principal office of a foreign limited liability

  3 26 company.

  3 27    21.  "Sign" means, with the present intent to authenticate

  3 28 or adopt a record to do any of the following:

  3 29    a.  Execute or adopt a tangible symbol.

  3 30    b.  Attach to or logically associate with the record an

  3 31 electronic symbol, sound, or process.

  3 32    22.  "State" means a state of the United States, the

  3 33 District of Columbia, Puerto Rico, the United States Virgin

  3 34 Islands, or any territory or insular possession subject to the

  3 35 jurisdiction of the United States.
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  4  1    23.  "Transfer" includes an assignment, conveyance, deed,

  4  2 bill of sale, lease, mortgage, security interest, encumbrance,

  4  3 gift, or transfer by operation of law.

  4  4    24.  "Transferable interest" means the right, as originally

  4  5 associated with a person's capacity as a member, to receive

  4  6 distributions from a limited liability company in accordance

  4  7 with the operating agreement, whether or not the person

  4  8 remains a member or continues to own any part of the right.

  4  9    25.  "Transferee" means a person to which all or part of a

  4 10 transferable interest has been transferred, whether or not the

  4 11 transferor is a member.

  4 12    Sec. 3.  NEW SECTION.  489.103  KNOWLEDGE == NOTICE.

  4 13    1.  A person knows a fact when the person has or is any of

  4 14 the following:

  4 15    a.  Has actual knowledge of it.

  4 16    b.  Is deemed to know it under subsection 4, paragraph "a",

  4 17 or law other than this chapter.

  4 18    2.  A person has notice of a fact when the person has or is

  4 19 any of the following:

  4 20    a.  Has reason to know the fact from all of the facts known

  4 21 to the person at the time in question.

  4 22    b.  Is deemed to have notice of the fact under subsection

  4 23 4, paragraph "b".

  4 24    3.  A person notifies another of a fact by taking steps

  4 25 reasonably required to inform the other person in ordinary

  4 26 course, whether or not the other person knows the fact.

  4 27    4.  A person that is not a member is deemed both of the

  4 28 following:

  4 29    a.  To know of a limitation on authority to transfer real

  4 30 property as provided in section 489.302, subsection 7.

  4 31    b.  To have notice of all of the following regarding a

  4 32 limited liability company's:

  4 33    (1)  Dissolution, ninety days after a statement of

  4 34 dissolution under section 489.702, subsection 2, paragraph

  4 35 "b", subparagraph (1), becomes effective.
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  5  1    (2)  Termination, ninety days after a statement of

  5  2 termination under section 489.702, subsection 2, paragraph

  5  3 "b", subparagraph (6), becomes effective.

  5  4    (3)  Merger, conversion, or domestication, ninety days

  5  5 after articles of merger, conversion, or domestication under

  5  6 article 10 become effective.

  5  7    Sec. 4.  NEW SECTION.  489.104  NATURE, PURPOSE, AND

  5  8 DURATION OF LIMITED LIABILITY COMPANY.

  5  9    1.  A limited liability company is an entity distinct from

  5 10 its members.

  5 11    2.  A limited liability company may have any lawful

  5 12 purpose, regardless of whether for profit.

  5 13    3.  A limited liability company has perpetual duration.

  5 14    Sec. 5.  NEW SECTION.  489.105  POWERS.

  5 15    1.  Except as otherwise provided in subsection 2, a limited

  5 16 liability company has the capacity to sue and be sued in its

  5 17 own name and the power to do all things necessary or

  5 18 convenient to carry on its activities.

  5 19    2.  Until a limited liability company has or has had at

  5 20 least one member, the company lacks the capacity to do any act

  5 21 or carry on any activity except all of the following:

  5 22    a.  Delivering to the secretary of state for filing a

  5 23 statement of change under section 489.114, an amendment to the

  5 24 certificate under section 489.202, a statement of correction

  5 25 under section 489.206, a biennial report under section

  5 26 489.209, or a statement of termination under section 489.702,

  5 27 subsection 2, paragraph "b", subparagraph (6).

  5 28    b.  Admitting a member under section 489.401.

  5 29    c.  Dissolving under section 489.701.

  5 30    3.  A limited liability company that has or has had at

  5 31 least one member may ratify an act or activity that occurred

  5 32 when the company lacked capacity under subsection 2.

  5 33    Sec. 6.  NEW SECTION.  489.106  GOVERNING LAW.

  5 34    The law of this state governs all of the following:

  5 35    1.  The internal affairs of a limited liability company.
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  6  1    2.  The liability of a member as member and a manager as

  6  2 manager for the debts, obligations, or other liabilities of a

  6  3 limited liability company.

  6  4    Sec. 7.  NEW SECTION.  489.107  SUPPLEMENTAL PRINCIPLES OF

  6  5 LAW.

  6  6    Unless displaced by particular provisions of this chapter,

  6  7 the principles of law and equity supplement this chapter.

  6  8    Sec. 8.  NEW SECTION.  489.108  NAME.

  6  9    1.  The name of a limited liability company must contain

  6 10 the words "limited liability company" or "limited company" or

  6 11 the abbreviation "L.L.C.", "LLC", "L.C.", or "LC".  "Limited"

  6 12 may be abbreviated as "Ltd.", and "company" may be abbreviated

  6 13 as "Co.".

  6 14    2.  Unless authorized by subsection 3, the name of a

  6 15 limited liability company must be distinguishable in the

  6 16 records of the secretary of state from all of the following:

  6 17    a.  The name of each person that is not an individual and

  6 18 that is incorporated, organized, or authorized to transact

  6 19 business in this state.

  6 20    b.  Each name reserved under section 489.109.

  6 21    3.  A limited liability company may apply to the secretary

  6 22 of state for authorization to use a name that does not comply

  6 23 with subsection 2.  The secretary of state shall authorize use

  6 24 of the name applied for if, as to each of the following

  6 25 noncomplying names:

  6 26    a.  The present user, registrant, or owner of the

  6 27 noncomplying name consents in a signed record to the use and

  6 28 submits an undertaking in a form satisfactory to the secretary

  6 29 of state to change the noncomplying name to a name that

  6 30 complies with subsection 2 and is distinguishable in the

  6 31 records of the secretary of state from the name applied for.

  6 32    b.  The applicant delivers to the secretary of state a

  6 33 certified copy of the final judgment of a court establishing

  6 34 the applicant's right to use in this state the name applied

  6 35 for.
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  7  1    4.  A limited liability company may use the name, including

  7  2 the fictitious name, of another entity that is used in this

  7  3 state if the other entity is formed under the law of this

  7  4 state or is authorized to transact business in this state and

  7  5 the proposed user limited liability company meets any of the

  7  6 following conditions:

  7  7    a.  Has merged with the other entity.

  7  8    b.  Has been formed by reorganization of the other entity.

  7  9    c.  Has acquired all or substantially all of the assets,

  7 10 including the name, of the other entity.

  7 11    5.  This article does not control the use of fictitious

  7 12 names.  However, if a limited liability company uses a

  7 13 fictitious name in this state, it shall deliver to the

  7 14 secretary of state for filing a certified copy of the

  7 15 resolution of its members if it is member=managed or its

  7 16 managers if it is manager=managed, adopting the fictitious

  7 17 name.

  7 18    6.  Subject to section 489.805, this section applies to a

  7 19 foreign limited liability company transacting business in this

  7 20 state which has a certificate of authority to transact

  7 21 business in this state or which has applied for a certificate

  7 22 of authority.

  7 23    Sec. 9.  NEW SECTION.  489.109  RESERVATION OF NAME.

  7 24    1.  A person may reserve the exclusive use of the name of a

  7 25 limited liability company, including a fictitious or assumed

  7 26 name for a foreign limited liability company whose name is not

  7 27 available, by delivering an application to the secretary of

  7 28 state for filing.  The application must state the name and

  7 29 address of the applicant and the name proposed to be reserved.

  7 30 If the secretary of state finds that the name applied for is

  7 31 available, it must be reserved for the applicant's exclusive

  7 32 use for a one=hundred=twenty=day period.

  7 33    2.  The owner of a name reserved for a limited liability

  7 34 company may transfer the reservation to another person by

  7 35 delivering to the secretary of state for filing a signed
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  8  1 notice of the transfer which states the name and address of

  8  2 the transferee.

  8  3    Sec. 10.  NEW SECTION.  489.110  OPERATING AGREEMENT ==

  8  4 SCOPE, FUNCTION, AND LIMITATIONS.

  8  5    1.  Except as otherwise provided in subsections 2 and 3,

  8  6 the operating agreement governs all of the following:

  8  7    a.  Relations among the members as members and between the

  8  8 members and the limited liability company.

  8  9    b.  The rights and duties under this chapter of a person in

  8 10 the capacity of manager.

  8 11    c.  The activities of the company and the conduct of those

  8 12 activities.

  8 13    d.  The means and conditions for amending the operating

  8 14 agreement.

  8 15    2.  To the extent the operating agreement does not

  8 16 otherwise provide for a matter described in subsection 1, this

  8 17 chapter governs the matter.

  8 18    3.  An operating agreement shall not do any of the

  8 19 following:

  8 20    a.  Vary a limited liability company's capacity under

  8 21 section 489.105 to sue and be sued in its own name.

  8 22    b.  Vary the law applicable under section 489.106.

  8 23    c.  Vary the power of the court under section 489.204.

  8 24    d.  Subject to subsections 4 through 7, eliminate the duty

  8 25 of loyalty, the duty of care, or any other fiduciary duty.

  8 26    e.  Subject to subsections 4 through 7, eliminate the

  8 27 contractual obligation of good faith and fair dealing under

  8 28 section 489.409, subsection 4.

  8 29    f.  Unreasonably restrict the duties and rights stated in

  8 30 section 489.410.

  8 31    g.  Vary the power of a court to decree dissolution in the

  8 32 circumstances specified in section 489.701, subsection 1,

  8 33 paragraphs "d" and "e".

  8 34    h.  Vary the requirement to wind up a limited liability

  8 35 company's business as specified in section 489.702, subsection
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  9  1 1, and subsection 2, paragraph "a".

  9  2    i.  Unreasonably restrict the right of a member to maintain

  9  3 an action under article 9.

  9  4    j.  Restrict the right to approve a merger, conversion, or

  9  5 domestication under section 489.1014 to a member that will

  9  6 have personal liability with respect to a surviving,

  9  7 converted, or domesticated organization.

  9  8    k.  Except as otherwise provided in section 489.112,

  9  9 subsection 2, restrict the rights under this chapter of a

  9 10 person other than a member or manager.

  9 11    4.  If not manifestly unreasonable, the operating agreement

  9 12 may do any of the following:

  9 13    a.  Restrict or eliminate the duty to do any of the

  9 14 following:

  9 15    (1)  As required in section 489.409, subsection 2,

  9 16 paragraph "a", and subsection 8, to account to the limited

  9 17 liability company and to hold as trustee for it any property,

  9 18 profit, or benefit derived by the member in the conduct or

  9 19 winding up of the company's business, from a use by the member

  9 20 of the company's property, or from the appropriation of a

  9 21 limited liability company opportunity.

  9 22    (2)  As required in section 489.409, subsection 2,

  9 23 paragraph "b", and subsection 8, to refrain from dealing with

  9 24 the company in the conduct or winding up of the company's

  9 25 business as or on behalf of a party having an interest adverse

  9 26 to the company.

  9 27    (3)  As required by section 489.409, subsection 2,

  9 28 paragraph "c", and subsection 8, to refrain from competing

  9 29 with the company in the conduct of the company's business

  9 30 before the dissolution of the company.

  9 31    b.  Identify specific types or categories of activities

  9 32 that do not violate the duty of loyalty.

  9 33    c.  Alter the duty of care, except to authorize intentional

  9 34 misconduct or knowing violation of law.

  9 35    d.  Alter any other fiduciary duty, including eliminating
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 10  1 particular aspects of that duty.

 10  2    e.  Prescribe the standards by which to measure the

 10  3 performance of the contractual obligation of good faith and

 10  4 fair dealing under section 489.409, subsection 4.

 10  5    5.  The operating agreement may specify the method by which

 10  6 a specific act or transaction that would otherwise violate the

 10  7 duty of loyalty may be authorized or ratified by one or more

 10  8 disinterested and independent persons after full disclosure of

 10  9 all material facts.

 10 10    6.  To the extent the operating agreement of a

 10 11 member=managed limited liability company expressly relieves a

 10 12 member of a responsibility that the member would otherwise

 10 13 have under this chapter and imposes the responsibility on one

 10 14 or more other members, the operating agreement may, to the

 10 15 benefit of the member that the operating agreement relieves of

 10 16 the responsibility, also eliminate or limit any fiduciary duty

 10 17 that would have pertained to the responsibility.

 10 18    7.  The operating agreement may alter or eliminate the

 10 19 indemnification for a member or manager provided by section

 10 20 489.408, subsection 1, and may eliminate or limit a member's

 10 21 or manager's liability to the limited liability company and

 10 22 members for money damages, except for any of the following:

 10 23    a.  A breach of the duty of loyalty.

 10 24    b.  A financial benefit received by the member or manager

 10 25 to which the member or manager is not entitled.

 10 26    c.  A breach of a duty under section 489.406.

 10 27    d.  Intentional infliction of harm on the company or a

 10 28 member.

 10 29    e.  An intentional violation of criminal law.

 10 30    8.  The court shall decide any claim under subsection 4

 10 31 that a term of an operating agreement is manifestly

 10 32 unreasonable.  All of the following apply:

 10 33    a.  The court shall make its determination as of the time

 10 34 the challenged term became part of the operating agreement and

 10 35 by considering only circumstances existing at that time.
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 11  1    b.  The court may invalidate the term only if, in light of

 11  2 the purposes and activities of the limited liability company,

 11  3 it is readily apparent that any of the following applies:

 11  4    (1)  The objective of the term is unreasonable.

 11  5    (2)  The term is an unreasonable means to achieve the

 11  6 provision's objective.

 11  7    Sec. 11.  NEW SECTION.  489.111  OPERATING AGREEMENT ==

 11  8 EFFECT ON LIMITED LIABILITY COMPANY AND PERSONS BECOMING

 11  9 MEMBERS == PREFORMATION AGREEMENT.

 11 10    1.  A limited liability company is bound by and may enforce

 11 11 the operating agreement, whether or not the company has itself

 11 12 manifested assent to the operating agreement.

 11 13    2.  A person that becomes a member of a limited liability

 11 14 company is deemed to assent to the operating agreement.

 11 15    3.  Two or more persons intending to become the initial

 11 16 members of a limited liability company may make an agreement

 11 17 providing that upon the formation of the company the agreement

 11 18 will become the operating agreement.  One person intending to

 11 19 become the initial member of a limited liability company may

 11 20 assent to terms providing that upon the formation of the

 11 21 company the terms will become the operating agreement.

 11 22    4.  An operating agreement in a signed record that excludes

 11 23 modification or recision except by a signed record cannot be

 11 24 otherwise modified or rescinded.

 11 25    Sec. 12.  NEW SECTION.  489.112  OPERATING AGREEMENT ==

 11 26 EFFECT ON THIRD PARTIES AND RELATIONSHIP TO RECORDS EFFECTIVE

 11 27 ON BEHALF OF LIMITED LIABILITY COMPANY.

 11 28    1.  A operating agreement may specify that its amendment

 11 29 requires the approval of a person that is not a party to the

 11 30 operating agreement or the satisfaction of a condition.  An

 11 31 amendment is ineffective if its adoption does not include the

 11 32 required approval or satisfy the specified condition.

 11 33    2.  The obligations of a limited liability company and its

 11 34 members to a person in the person's capacity as a transferee

 11 35 or dissociated member are governed by the operating agreement.
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 12  1 Subject only to any court order issued under section 489.503,

 12  2 subsection 2, paragraph "b", to effectuate a charging order,

 12  3 an amendment to the operating agreement made after a person

 12  4 becomes a transferee or dissociated member is effective with

 12  5 regard to any debt, obligation, or other liability of the

 12  6 limited liability company or its members to the person in the

 12  7 person's capacity as a transferee or dissociated member.

 12  8    3.  If a record that has been delivered by a limited

 12  9 liability company to the secretary of state for filing and has

 12 10 become effective under this chapter contains a provision that

 12 11 would be ineffective under section 489.110, subsection 3, if

 12 12 contained in the operating agreement, the provision is

 12 13 likewise ineffective in the record.

 12 14    4.  Subject to subsection 3, if a record that has been

 12 15 delivered by a limited liability company to the secretary of

 12 16 state for filing and has become effective under this chapter

 12 17 conflicts with a provision of the operating agreement as

 12 18 follows:

 12 19    a.  The operating agreement prevails as to members,

 12 20 dissociated members, transferees, and managers.

 12 21    b.  The record prevails as to other persons to the extent

 12 22 they reasonably rely on the record.

 12 23    Sec. 13.  NEW SECTION.  489.113  REGISTERED OFFICE AND

 12 24 REGISTERED AGENT FOR SERVICE OF PROCESS.

 12 25    1.  A limited liability company shall designate and

 12 26 continuously maintain in this state all of the following:

 12 27    a.  A registered office, which need not be a place of its

 12 28 activity in this state.

 12 29    b.  A registered agent for service of process.

 12 30    2.  A foreign limited liability company that has a

 12 31 certificate of authority under section 489.802 shall designate

 12 32 and continuously maintain in this state a registered agent for

 12 33 service of process.

 12 34    3.  A registered agent for service of process of a limited

 12 35 liability company or foreign limited liability company must be
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 13  1 an individual who is a resident of this state or other person

 13  2 with authority to transact business in this state.

 13  3    Sec. 14.  NEW SECTION.  489.114  CHANGE OF REGISTERED

 13  4 OFFICE OR REGISTERED AGENT FOR SERVICE OF PROCESS.

 13  5    1.  A limited liability company or foreign limited

 13  6 liability company may change its registered office, its

 13  7 registered agent for service of process, or the address of its

 13  8 registered agent for service of process by delivering to the

 13  9 secretary of state for filing a statement of change containing

 13 10 all of the following:

 13 11    a.  The name of the company.

 13 12    b.  The street and mailing addresses of its current

 13 13 registered office.

 13 14    c.  If the current registered office is to be changed, the

 13 15 street and mailing addresses of the new registered office.

 13 16    d.  The name and street and mailing addresses of its

 13 17 current registered agent for service of process.

 13 18    e.  If the current registered agent for service of process

 13 19 or an address of the registered agent is to be changed, the

 13 20 new information.

 13 21    2.  Subject to section 489.205, subsection 3, a statement

 13 22 of change is effective when filed by the secretary of state.

 13 23    Sec. 15.  NEW SECTION.  489.115  RESIGNATION OF REGISTERED

 13 24 AGENT FOR SERVICE OF PROCESS.

 13 25    1.  To resign as a registered agent for service of process

 13 26 of a limited liability company or foreign limited liability

 13 27 company, the registered agent must deliver to the secretary of

 13 28 state for filing a statement of resignation containing the

 13 29 company name and stating that the registered agent is

 13 30 resigning.

 13 31    2.  The secretary of state shall file a statement of

 13 32 resignation delivered under subsection 1 and mail or otherwise

 13 33 provide or deliver a copy to the registered office of the

 13 34 limited liability company or foreign limited liability company

 13 35 and another copy to the principal office of the company if the
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 14  1 mailing address of the principal office appears in the records

 14  2 of the secretary of state and is different from the mailing

 14  3 address of the registered office.

 14  4    3.  An agency for service of process terminates on the

 14  5 earlier of the following:

 14  6    a.  The thirty=first day after the secretary of state files

 14  7 the statement of resignation.

 14  8    b.  When a record designating a new registered agent for

 14  9 service of process is delivered to the secretary of state for

 14 10 filing on behalf of the limited liability company and becomes

 14 11 effective.

 14 12    Sec. 16.  NEW SECTION.  489.116  SERVICE OF PROCESS.

 14 13    1.  A registered agent for service of process appointed by

 14 14 a limited liability company or foreign limited liability

 14 15 company is an agent of the company for service of any process,

 14 16 notice, or demand required or permitted by law to be served on

 14 17 the company.

 14 18    2.  If a limited liability company has no registered agent,

 14 19 or the agent cannot with reasonable diligence be served, the

 14 20 limited liability company may be served by registered or

 14 21 certified mail, return receipt requested, addressed to the

 14 22 limited liability company at its principal office.

 14 23    3.  Service is effected under subsection 2 at the earliest

 14 24 of any of the following:

 14 25    a.  The date the limited liability company or foreign

 14 26 limited liability company receives the process, notice, or

 14 27 demand.

 14 28    b.  The date shown on the return receipt, if signed on

 14 29 behalf of the company.

 14 30    c.  Five days after the process, notice, or demand is

 14 31 deposited with the United States postal service, if correctly

 14 32 addressed and with sufficient postage.

 14 33    4.  This section does not affect the right to serve

 14 34 process, notice, or demand in any other manner provided by

 14 35 law.
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 15  1    Sec. 17.  NEW SECTION.  489.117  FEES.

 15  2    1.  The secretary of state shall collect the following fees

 15  3 when documents described in this subsection are delivered to

 15  4 the secretary's office for filing:

 15  5    a.  Certificate of organization ......................... $ 50

 15  6    b.  Application for use of indistinguishable name ....... $ 10

 15  7    c.  Application for reserved name ....................... $ 10

 15  8    d.  Notice of transfer of reserved name ................. $ 10

 15  9    e.  Application for registered name per month or

 15 10 part thereof ............................................. No fee

 15 11    f.  Application for renewal of registered name ........ No fee

 15 12    g.  Statement of change of registered agent or

 15 13 registered office or both ................................ No fee

 15 14    h.  Registered agent's statement of change of

 15 15 registered office for each affected limited

 15 16 liability company ........................................ No fee

 15 17    i.  Registered agent's statement of resignation ....... No fee

 15 18    j.  Amendment to certificate of organization ............ $ 50

 15 19    k.  Restatement of certificate of organization

 15 20 with amendment of certificate .............................. $ 50

 15 21    l.  Articles of merger .................................. $ 50

 15 22    m.  Statement of dissolution ............................ $  5

 15 23    n.  Declaration of administrative dissolution ......... No fee

 15 24    o.  Application for reinstatement following

 15 25 administrative dissolution ................................. $  5

 15 26    p.  Certificate of reinstatement ...................... No fee

 15 27    q.  Application for certificate of authority ............ $100

 15 28    r.  Application for amended certificate of

 15 29 authority .................................................. $100

 15 30    s.  Statement of cancellation ........................... $ 10

 15 31    t.  Certificate of revocation of authority

 15 32 to transact business ..................................... No fee

 15 33    u.  Statement of correction ............................. $  5

 15 34    v.  Application for certificate of existence

 15 35 or authorization ........................................... $  5
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 16  1    w.  Any other document required or permitted

 16  2 to be filed by this chapter ................................ $  5

 16  3    2.  The secretary of state shall collect a fee of five

 16  4 dollars each time process is served on the secretary under

 16  5 this chapter.  The party to a proceeding causing service of

 16  6 process is entitled to recover this fee as costs if the party

 16  7 prevails in the proceeding.

 16  8    3.  The secretary of state shall collect the following fees

 16  9 for copying and certifying the copy of any filed document

 16 10 relating to a domestic or foreign corporation:

 16 11    a.  One dollar a page for copying.

 16 12    b.  Five dollars for the certificate.

 16 13                            ARTICLE 2

 16 14            FORMATION == CERTIFICATE OF ORGANIZATION

 16 15                        AND OTHER FILINGS

 16 16    Sec. 18.  NEW SECTION.  489.201  FORMATION OF LIMITED

 16 17 LIABILITY COMPANY == CERTIFICATE OF ORGANIZATION.

 16 18    1.  One or more persons may act as organizers to form a

 16 19 limited liability company by signing and delivering to the

 16 20 secretary of state for filing a certificate of organization.

 16 21    2.  A certificate of organization must state all of the

 16 22 following:

 16 23    a.  The name of the limited liability company, which must

 16 24 comply with section 489.108.

 16 25    b.  The street and mailing addresses of the initial

 16 26 registered office and the name and street and mailing

 16 27 addresses of the initial registered agent for service of

 16 28 process of the company.

 16 29    3.  Subject to section 489.110, subsection 3, a certificate

 16 30 of organization may also contain statements as to matters

 16 31 other than those required by subsection 2.  However, a

 16 32 statement in a certificate of organization is not effective as

 16 33 a statement of authority.

 16 34    4.  A limited liability company is formed when the

 16 35 secretary of state has filed the certificate of organization,
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 17  1 unless the certificate states a delayed effective date

 17  2 pursuant to section 489.205, subsection 3.  If the certificate

 17  3 states a delayed effective date, a limited liability company

 17  4 is not formed if, before the certificate takes effect, a

 17  5 statement of cancellation is signed and delivered to the

 17  6 secretary of state for filing and the secretary of state files

 17  7 the certificate.

 17  8    5.  Subject to any delayed effective date and except in a

 17  9 proceeding by this state to dissolve a limited liability

 17 10 company, the filing of the certificate of organization by the

 17 11 secretary of state is conclusive proof that the organizer

 17 12 satisfied all conditions to the formation of a limited

 17 13 liability company.

 17 14    Sec. 19.  NEW SECTION.  489.202  AMENDMENT OR RESTATEMENT

 17 15 OF CERTIFICATE OF ORGANIZATION.

 17 16    1.  A certificate of organization may be amended or

 17 17 restated at any time.

 17 18    2.  To amend its certificate of organization, a limited

 17 19 liability company must deliver to the secretary of state for

 17 20 filing an amendment stating all of the following:

 17 21    a.  The name of the company.

 17 22    b.  The date of filing of its certificate of organization.

 17 23    c.  The changes the amendment makes to the certificate as

 17 24 most recently amended or restated.

 17 25    3.  To restate its certificate of organization, a limited

 17 26 liability company must deliver to the secretary of state for

 17 27 filing a restatement, designated as such in its heading,

 17 28 stating all of the following:

 17 29    a.  In the heading or an introductory paragraph, the

 17 30 company's present name and the date of the filing of the

 17 31 company's initial certificate of organization.

 17 32    b.  If the company's name has been changed at any time

 17 33 since the company's formation, each of the company's former

 17 34 names.

 17 35    c.  The changes the restatement makes to the certificate as
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 18  1 most recently amended or restated.

 18  2    4.  Subject to section 489.112, subsection 3, and section

 18  3 489.205, subsection 3, an amendment to or restatement of a

 18  4 certificate of organization is effective when filed by the

 18  5 secretary of state.

 18  6    5.  If a member of a member=managed limited liability

 18  7 company, or a manager of a manager=managed limited liability

 18  8 company, knows that any information in a filed certificate of

 18  9 organization was inaccurate when the certificate was filed or

 18 10 has become inaccurate owing to changed circumstances, the

 18 11 member or manager shall promptly do any of the following:

 18 12    a.  Cause the certificate to be amended.

 18 13    b.  If appropriate, deliver to the secretary of state for

 18 14 filing a statement of change under section 489.114 or a

 18 15 statement of correction under section 489.206.

 18 16    Sec. 20.  NEW SECTION.  489.203  SIGNING OF RECORDS TO BE

 18 17 DELIVERED FOR FILING TO SECRETARY OF STATE.

 18 18    1.  A record delivered to the secretary of state for filing

 18 19 pursuant to this chapter must be signed as follows:

 18 20    a.  Except as otherwise provided in paragraphs "b" and "c",

 18 21 a record signed on behalf of a limited liability company must

 18 22 be signed by a person authorized by the company.

 18 23    b.  A limited liability company's initial certificate of

 18 24 organization must be signed by at least one person acting as

 18 25 an organizer.

 18 26    c.  A record filed on behalf of a limited liability company

 18 27 that does not have or has not had at least one member must be

 18 28 signed by an organizer.

 18 29    d.  A record filed on behalf of a dissolved limited

 18 30 liability company that has no members must be signed by the

 18 31 person winding up the company's activities under section

 18 32 489.702, subsection 3, or a person appointed under section

 18 33 489.702, subsection 4, to wind up those activities.

 18 34    e.  A statement of cancellation under section 489.201,

 18 35 subsection 4, must be signed by each organizer that signed the
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 19  1 initial certificate of organization, but a personal

 19  2 representative of a deceased or incompetent organizer may sign

 19  3 in the place of the decedent or incompetent.

 19  4    f.  A statement of denial by a person under section 489.303

 19  5 must be signed by that person.

 19  6    g.  Any other record must be signed by the person on whose

 19  7 behalf the record is delivered to the secretary of state.

 19  8    2.  Any record filed under this chapter may be signed by an

 19  9 agent.

 19 10    Sec. 21.  NEW SECTION.  489.204  SIGNING AND FILING

 19 11 PURSUANT TO JUDICIAL ORDER.

 19 12    1.  If a person required by this chapter to sign a record

 19 13 or deliver a record to the secretary of state for filing under

 19 14 this chapter does not do so, any other person that is

 19 15 aggrieved may petition the district court to order one or more

 19 16 of the following:

 19 17    a.  The person to sign the record.

 19 18    b.  The person to deliver the record to the secretary of

 19 19 state for filing.

 19 20    c.  The secretary of state to file the record unsigned.

 19 21    2.  If a petitioner under subsection 1 is not the limited

 19 22 liability company or foreign limited liability company to

 19 23 which the record pertains, the petitioner shall make the

 19 24 company a party to the action.

 19 25    3.  If a district court orders an unsigned record to be

 19 26 delivered to the secretary of state, the secretary of state

 19 27 shall file the record and the court order upon receipt.

 19 28    Sec. 22.  NEW SECTION.  489.205  DELIVERY TO AND FILING OF

 19 29 RECORDS BY SECRETARY OF STATE == EFFECTIVE TIME AND DATE.

 19 30    1.  A record authorized or required to be delivered to the

 19 31 secretary of state for filing under this chapter must be

 19 32 captioned to describe the record's purpose, be in a medium

 19 33 permitted by the secretary of state, and be delivered to the

 19 34 secretary of state.  If the filing fees have been paid, unless

 19 35 the secretary of state determines that a record does not
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 20  1 comply with the filing requirements of this chapter, the

 20  2 secretary of state shall file the record and any of the

 20  3 following applies:

 20  4    a.  For a statement of denial under section 489.303, send a

 20  5 copy of the filed statement and a receipt for the fees to the

 20  6 person on whose behalf the statement was delivered for filing

 20  7 and to the limited liability company.

 20  8    b.  For all other records, send a copy of the filed record

 20  9 and a receipt for the fees to the person on whose behalf the

 20 10 record was filed.

 20 11    2.  Upon request and payment of the requisite fee, the

 20 12 secretary of state shall send to the requester a certified

 20 13 copy of a requested record.

 20 14    3.  Except as otherwise provided in sections 489.115 and

 20 15 489.206, and except for a certificate of organization that

 20 16 contains a statement as provided in section 489.201,

 20 17 subsection 4, a record delivered to the secretary of state for

 20 18 filing under this chapter may specify an effective time and a

 20 19 delayed effective date.  Subject to section 489.115, section

 20 20 489.201, subsection 4, and section 489.206, a record filed by

 20 21 the secretary of state is effective as follows:

 20 22    a.  If the record does not specify either an effective time

 20 23 or a delayed effective date, on the date and at the time the

 20 24 record is filed as evidenced by the secretary of state's

 20 25 endorsement of the date and time on the record.

 20 26    b.  If the record specifies an effective time but not a

 20 27 delayed effective date, on the date the record is filed at the

 20 28 time specified in the record.

 20 29    c.  If the record specifies a delayed effective date but

 20 30 not an effective time, at 12:01 a.m. on the earlier of any of

 20 31 the following:

 20 32    (1)  The specified date.

 20 33    (2)  The ninetieth day after the record is filed.

 20 34    d.  If the record specifies an effective time and a delayed

 20 35 effective date, at the specified time on the earlier of any of
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 21  1 the following:

 21  2    (1)  The specified date.

 21  3    (2)  The ninetieth day after the record is filed.

 21  4    e.  A delayed effective date for a record shall not be

 21  5 later than the ninetieth day after the date on which it is

 21  6 filed.

 21  7    Sec. 23.  NEW SECTION.  489.206  CORRECTING FILED RECORD.

 21  8    1.  A limited liability company or foreign limited

 21  9 liability company may deliver to the secretary of state for

 21 10 filing a statement of correction to correct a record

 21 11 previously delivered by the company to the secretary of state

 21 12 and filed by the secretary of state, if at the time of filing

 21 13 the record contained inaccurate information or was defectively

 21 14 signed.

 21 15    2.  A statement of correction under subsection 1 shall not

 21 16 have a delayed effective date and must do all of the

 21 17 following:

 21 18    a.  Describe the record to be corrected, including its

 21 19 filing date, or attach a copy of the record as filed.

 21 20    b.  Specify the inaccurate information and the reason it is

 21 21 inaccurate or the manner in which the signing was defective.

 21 22    c.  Correct the defective signature or inaccurate

 21 23 information.

 21 24    3.  When filed by the secretary of state, a statement of

 21 25 correction under subsection 1 is effective retroactively as of

 21 26 the effective date of the record the statement corrects, but

 21 27 the statement is effective when filed as to all of the

 21 28 following:

 21 29    a.  For the purposes of section 489.103, subsection 4.

 21 30    b.  As to persons that previously relied on the uncorrected

 21 31 record and would be adversely affected by the retroactive

 21 32 effect.

 21 33    Sec. 24.  NEW SECTION.  489.207  PENALTY FOR SIGNING FALSE

 21 34 RECORD.

 21 35    1.  A person commits an offense if that person signs a
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 22  1 record the person knows is false in any material respect with

 22  2 intent that the record be delivered to the secretary of state

 22  3 for filing.

 22  4    2.  An offense under this section is a serious misdemeanor

 22  5 punishable by a fine not to exceed one thousand dollars.

 22  6    Sec. 25.  NEW SECTION.  489.208  CERTIFICATE OF EXISTENCE

 22  7 OR AUTHORIZATION.

 22  8    1.  The secretary of state, upon request and payment of the

 22  9 requisite fee, shall furnish to any person a certificate of

 22 10 existence for a limited liability company if the records filed

 22 11 in the office of the secretary of state show that the company

 22 12 has been formed under section 489.201 and the secretary of

 22 13 state has not filed a statement of termination pertaining to

 22 14 the company.  A certificate of existence must state all of the

 22 15 following:

 22 16    a.  The company's name.

 22 17    b.  That the company was duly formed under the laws of this

 22 18 state and the date of formation.

 22 19    c.  Whether all fees, taxes, and penalties due under this

 22 20 chapter or other law to the secretary of state have been paid.

 22 21    d.  Whether the company's most recent biennial report

 22 22 required by section 489.209 has been filed by the secretary of

 22 23 state.

 22 24    e.  Whether the secretary of state has administratively

 22 25 dissolved the company.

 22 26    f.  Whether the company has delivered to the secretary of

 22 27 state for filing a statement of dissolution.

 22 28    g.  That a statement of termination has not been filed by

 22 29 the secretary of state.

 22 30    h.  Other facts of record in the office of the secretary of

 22 31 state which are specified by the person requesting the

 22 32 certificate.

 22 33    2.  The secretary of state, upon request and payment of the

 22 34 requisite fee, shall furnish to any person a certificate of

 22 35 authorization for a foreign limited liability company if the
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 23  1 records filed in the office of the secretary of state show

 23  2 that the secretary of state has filed a certificate of

 23  3 authority, has not revoked the certificate of authority, and

 23  4 has not filed a notice of cancellation.  A certificate of

 23  5 authorization must state all of the following:

 23  6    a.  The company's name and any alternate name adopted under

 23  7 section 489.805, subsection 1, for use in this state.

 23  8    b.  That the company is authorized to transact business in

 23  9 this state.

 23 10    c.  Whether all fees, taxes, and penalties due under this

 23 11 chapter or other law to the secretary of state have been paid.

 23 12    d.  Whether the company's most recent biennial report

 23 13 required by section 489.209 has been filed by the secretary of

 23 14 state.

 23 15    e.  That the secretary of state has not revoked the

 23 16 company's certificate of authority and has not filed a notice

 23 17 of cancellation.

 23 18    f.  Other facts of record in the office of the secretary of

 23 19 state which are specified by the person requesting the

 23 20 certificate.

 23 21    3.  Subject to any qualification stated in the certificate,

 23 22 a certificate of existence or certificate of authorization

 23 23 issued by the secretary of state is conclusive evidence that

 23 24 the limited liability company is in existence or the foreign

 23 25 limited liability company is authorized to transact business

 23 26 in this state.

 23 27    Sec. 26.  NEW SECTION.  489.209  BIENNIAL REPORT FOR

 23 28 SECRETARY OF STATE.

 23 29    1.  A limited liability company or a foreign limited

 23 30 liability company authorized to transact business in this

 23 31 state shall deliver to the secretary of state for filing a

 23 32 biennial report that states all of the following:

 23 33    a.  The name of the company.

 23 34    b.  The street and mailing addresses of the company's

 23 35 registered office and the name and street and mailing
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 24  1 addresses of its registered agent for service of process in

 24  2 this state.

 24  3    c.  The street and mailing addresses of its principal

 24  4 office.

 24  5    d.  In the case of a foreign limited liability company, the

 24  6 state or other jurisdiction under whose law the company is

 24  7 formed and any alternate name adopted under section 489.805,

 24  8 subsection 1.

 24  9    2.  Information in a biennial report under this section

 24 10 must be current as of the date the report is delivered to the

 24 11 secretary of state for filing.

 24 12    3.  The first biennial report under this section must be

 24 13 delivered to the secretary of state between January 1 and

 24 14 April 1 of the first odd=numbered year following the calendar

 24 15 year in which a limited liability company was formed or a

 24 16 foreign limited liability company was authorized to transact

 24 17 business.  A subsequent biennial report must be delivered to

 24 18 the secretary of state between January 1 and April 1 of each

 24 19 following odd=numbered calendar year.

 24 20    4.  If a biennial report under this section does not

 24 21 contain the information required in subsection 1, the

 24 22 secretary of state shall promptly notify the reporting limited

 24 23 liability company or foreign limited liability company and

 24 24 return the report to it for correction.  If the report is

 24 25 corrected to contain the information required in subsection 1

 24 26 and delivered to the secretary of state within thirty days

 24 27 after the effective date of the notice, it is timely

 24 28 delivered.

 24 29    5.  If a biennial report under this section contains an

 24 30 address of a registered office or the name or address of a

 24 31 registered agent for service of process which differs from the

 24 32 information shown in the records of the secretary of state

 24 33 immediately before the biennial report becomes effective, the

 24 34 differing information in the biennial report is considered a

 24 35 statement of change under section 489.114.
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 25  1                            ARTICLE 3

 25  2                RELATIONS OF MEMBERS AND MANAGERS

 25  3        TO PERSONS DEALING WITH LIMITED LIABILITY COMPANY

 25  4    Sec. 27.  NEW SECTION.  489.301  NO AGENCY POWER OF MEMBER

 25  5 AS MEMBER.

 25  6    1.  A member is not an agent of a limited liability company

 25  7 solely by reason of being a member.

 25  8    2.  A person's status as a member does not prevent or

 25  9 restrict law other than this chapter from imposing liability

 25 10 on a limited liability company because of the person's

 25 11 conduct.

 25 12    Sec. 28.  NEW SECTION.  489.302  STATEMENT OF AUTHORITY.

 25 13    1.  A limited liability company may deliver to the

 25 14 secretary of state for filing a statement of authority.  All

 25 15 of the following apply to the statement:

 25 16    a.  It must include the name of the company and the street

 25 17 and mailing addresses of its registered office.

 25 18    b.  With respect to any position that exists in or with

 25 19 respect to the company, it may state the authority, or

 25 20 limitations on the authority, of all persons holding the

 25 21 position to do any of the following:

 25 22    (1)  Execute an instrument transferring real property held

 25 23 in the name of the company.

 25 24    (2)  Enter into other transactions on behalf of, or

 25 25 otherwise act for or bind, the company.

 25 26    c.  It may state the authority, or limitations on the

 25 27 authority, of a specific person to do any of the following:

 25 28    (1)  Execute an instrument transferring real property held

 25 29 in the name of the company.

 25 30    (2)  Enter into other transactions on behalf of, or

 25 31 otherwise act for or bind, the company.

 25 32    2.  To amend or cancel a statement of authority filed by

 25 33 the secretary of state under section 489.205, subsection 1, a

 25 34 limited liability company must deliver to the secretary of

 25 35 state for filing an amendment or cancellation stating all of
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 26  1 the following:

 26  2    a.  The name of the company.

 26  3    b.  The street and mailing addresses of the company's

 26  4 registered office.

 26  5    c.  The caption of the statement being amended or canceled

 26  6 and the date the statement being affected became effective.

 26  7    d.  The contents of the amendment or a declaration that the

 26  8 statement being affected is canceled.

 26  9    3.  A statement of authority affects only the power of a

 26 10 person to bind a limited liability company to persons that are

 26 11 not members.

 26 12    4.  Subject to subsection 3 and section 489.103, subsection

 26 13 4, and except as otherwise provided in subsections 6, 7, and

 26 14 8, a limitation on the authority of a person or a position

 26 15 contained in an effective statement of authority is not by

 26 16 itself evidence of knowledge or notice of the limitation by

 26 17 any person.

 26 18    5.  Subject to subsection 3, a grant of authority not

 26 19 pertaining to a transfer of real property and contained in an

 26 20 effective statement of authority is conclusive in favor of a

 26 21 person that gives value in reliance on the grant, except to

 26 22 the extent that when the person gives value and any of the

 26 23 following applies:

 26 24    a.  The person has knowledge to the contrary.

 26 25    b.  The statement has been canceled or restrictively

 26 26 amended under subsection 2.

 26 27    c.  A limitation on the grant is contained in another

 26 28 statement of authority that became effective after the

 26 29 statement containing the grant became effective.

 26 30    6.  Subject to subsection 3, an effective statement of

 26 31 authority that grants authority to transfer real property held

 26 32 in the name of the limited liability company and that is

 26 33 recorded by certified copy in the office for recording

 26 34 transfers of the real property is conclusive in favor of a

 26 35 person that gives value in reliance on the grant without
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 27  1 knowledge to the contrary, except to the extent that when the

 27  2 person gives value and any of the following applies:

 27  3    a.  The statement has been canceled or restrictively

 27  4 amended under subsection 2 and a certified copy of the

 27  5 cancellation or restrictive amendment has been recorded in the

 27  6 office for recording transfers of the real property.

 27  7    b.  A limitation on the grant is contained in another

 27  8 statement of authority that became effective after the

 27  9 statement containing the grant became effective and a

 27 10 certified copy of the later=effective statement is recorded in

 27 11 the office for recording transfers of the real property.

 27 12    7.  Subject to subsection 3, if a certified copy of an

 27 13 effective statement containing a limitation on the authority

 27 14 to transfer real property held in the name of a limited

 27 15 liability company is recorded in the office for recording

 27 16 transfers of that real property, all persons are deemed to

 27 17 know of the limitation.

 27 18    8.  Subject to subsection 9, an effective statement of

 27 19 dissolution or statement of termination is a cancellation of

 27 20 any filed statement of authority for the purposes of

 27 21 subsection 6 and is a limitation on authority for the purposes

 27 22 of subsection 7.

 27 23    9.  After a statement of dissolution becomes effective, a

 27 24 limited liability company may deliver to the secretary of

 27 25 state for filing and, if appropriate, may record a statement

 27 26 of authority that is designated as a post=dissolution

 27 27 statement of authority.  The statement operates as provided in

 27 28 subsections 6 and 7.

 27 29    10.  Unless earlier canceled, an effective statement of

 27 30 authority is canceled by operation of law five years after the

 27 31 date on which the statement, or its most recent amendment,

 27 32 becomes effective.  This cancellation operates without need

 27 33 for any recording under subsection 6 or 7.

 27 34    11.  An effective statement of denial operates as a

 27 35 restrictive amendment under this section and may be recorded
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 28  1 by certified copy for the purposes of subsection 6, paragraph

 28  2 "a".

 28  3    Sec. 29.  NEW SECTION.  489.303  STATEMENT OF DENIAL.

 28  4    A person named in a filed statement of authority granting

 28  5 that person authority may deliver to the secretary of state

 28  6 for filing a statement of denial that does all of the

 28  7 following:

 28  8    1.  Provides the name of the limited liability company and

 28  9 the caption of the statement of authority to which the

 28 10 statement of denial pertains.

 28 11    2.  Denies the grant of authority.

 28 12    Sec. 30.  NEW SECTION.  489.304  LIABILITY OF MEMBERS AND

 28 13 MANAGERS.

 28 14    1.  For debts, obligations, or other liabilities of a

 28 15 limited liability company, whether arising in contract, tort,

 28 16 or otherwise all of the following apply:

 28 17    a.  They are solely the debts, obligations, or other

 28 18 liabilities of the company.

 28 19    b.  They do not become the debts, obligations, or other

 28 20 liabilities of a member or manager solely by reason of the

 28 21 member acting as a member or manager acting as a manager.

 28 22    2.  The failure of a limited liability company to observe

 28 23 any particular formalities relating to the exercise of its

 28 24 powers or management of its activities is not a ground for

 28 25 imposing liability on the members or managers for the debts,

 28 26 obligations, or other liabilities of the company.

 28 27                            ARTICLE 4

 28 28             RELATIONS OF MEMBERS TO EACH OTHER AND

 28 29                  TO LIMITED LIABILITY COMPANY

 28 30    Sec. 31.  NEW SECTION.  489.401  BECOMING MEMBER.

 28 31    1.  If a limited liability company is to have only one

 28 32 member upon formation, a person becomes the member as agreed

 28 33 by that person and the organizer of the company or a majority

 28 34 of organizers if more than one.  That person and the organizer

 28 35 may be, but need not be, different persons.  If different, the
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 29  1 organizer acts on behalf of the initial member.

 29  2    2.  If a limited liability company is to have more than one

 29  3 member upon formation, those persons become members as agreed

 29  4 by the persons before the formation of the company.  The

 29  5 organizer acts on behalf of the persons in forming the company

 29  6 and may be, but need not be, one of the persons.

 29  7    3.  If a limited liability company has no members upon

 29  8 formation, a person becomes member of the limited liability

 29  9 company with the consent of the organizer or a majority of the

 29 10 organizers if more than one.  The organizers may consent to

 29 11 more than one person simultaneously becoming the company's

 29 12 initial members.

 29 13    4.  After formation of a limited liability company, a

 29 14 person becomes a member upon any of the following:

 29 15    a.  As provided in the operating agreement.

 29 16    b.  As the result of a transaction effective under article

 29 17 10.

 29 18    c.  With the consent of all the members.

 29 19    d.  If, within ninety consecutive days after the company

 29 20 ceases to have any members and all of the following occur:

 29 21    (1)  The last person to have been a member, or the legal

 29 22 representative of that person, designates a person to become a

 29 23 member.

 29 24    (2)  The designated person consents to become a member.

 29 25    5.  A person may become a member without acquiring a

 29 26 transferable interest and without making or being obligated to

 29 27 make a contribution to the limited liability company.

 29 28    Sec. 32.  NEW SECTION.  489.402  FORM OF CONTRIBUTION.

 29 29    A contribution may consist of tangible or intangible

 29 30 property or other benefit to a limited liability company,

 29 31 including money, services performed, promissory notes, other

 29 32 agreements to contribute money or property, and contracts for

 29 33 services to be performed.

 29 34    Sec. 33.  NEW SECTION.  489.403  LIABILITY FOR

 29 35 CONTRIBUTIONS.
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 30  1    1.  A person's obligation to make a contribution to a

 30  2 limited liability company is not excused by the person's

 30  3 death, disability, or other inability to perform personally.

 30  4 If a person does not make a required contribution, the person

 30  5 or the person's estate is obligated to contribute money equal

 30  6 to the value of the part of the contribution which has not

 30  7 been made, at the option of the company.

 30  8    2.  A creditor of a limited liability company which extends

 30  9 credit or otherwise acts in reliance on an obligation

 30 10 described in subsection 1 may enforce the obligation.

 30 11    3.  An operating agreement may provide that the interest of

 30 12 any member who fails to make a contribution that the member is

 30 13 obligated to make is subject to specified penalties for, or

 30 14 specified consequences of, such failure.  The penalty or

 30 15 consequence may take the form of reducing or eliminating the

 30 16 defaulting member's proportionate interest in a limited

 30 17 liability company, subordinating the member's interest to that

 30 18 of a nondefaulting member, a forced sale of the member's

 30 19 interest, forfeiture of the member's interest, the lending by

 30 20 other members of the amount necessary to meet the member's

 30 21 commitment, a fixing of the value of the member's interest by

 30 22 appraisal or by formula and redemption, or sale of the

 30 23 member's interest at such value or other penalty or

 30 24 consequence.

 30 25    Sec. 34.  NEW SECTION.  489.404  SHARING OF AND RIGHT TO

 30 26 DISTRIBUTIONS BEFORE DISSOLUTION.

 30 27    1.  Any distributions made by a limited liability company

 30 28 before its dissolution and winding up must be in equal shares

 30 29 among members and dissociated members, except to the extent

 30 30 necessary to comply with any transfer effective under section

 30 31 489.502 and any charging order in effect under section

 30 32 489.503.

 30 33    2.  A person has a right to a distribution before the

 30 34 dissolution and winding up of a limited liability company only

 30 35 if the company decides to make an interim distribution.  A
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 31  1 person's dissociation does not entitle the person to a

 31  2 distribution.

 31  3    3.  A person does not have a right to demand or receive a

 31  4 distribution from a limited liability company in any form

 31  5 other than money.  Except as otherwise provided in section

 31  6 489.708, subsection 3, a limited liability company may

 31  7 distribute an asset in kind if each part of the asset is

 31  8 fungible with each other part and each person receives a

 31  9 percentage of the asset equal in value to the person's share

 31 10 of distributions.

 31 11    4.  If a member or transferee becomes entitled to receive a

 31 12 distribution, the member or transferee has the status of, and

 31 13 is entitled to all remedies available to, a creditor of the

 31 14 limited liability company with respect to the distribution.

 31 15    Sec. 35.  NEW SECTION.  489.405  LIMITATIONS ON

 31 16 DISTRIBUTION.

 31 17    1.  A limited liability company shall not make a

 31 18 distribution if after the distribution any of the following

 31 19 applies:

 31 20    a.  The company would not be able to pay its debts as they

 31 21 become due in the ordinary course of the company's activities.

 31 22    b.  The company's total assets would be less than the sum

 31 23 of its total liabilities plus the amount that would be needed,

 31 24 if the company were to be dissolved, wound up, and terminated

 31 25 at the time of the distribution, to satisfy the preferential

 31 26 rights upon dissolution, winding up, and termination of

 31 27 members whose preferential rights are superior to those of

 31 28 persons receiving the distribution.

 31 29    2.  A limited liability company may base a determination

 31 30 that a distribution is not prohibited under subsection 1 on

 31 31 financial statements prepared on the basis of accounting

 31 32 practices and principles that are reasonable in the

 31 33 circumstances or on a fair valuation or other method that is

 31 34 reasonable under the circumstances.

 31 35    3.  Except as otherwise provided in subsection 5, the
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 32  1 effect of a distribution under subsection 1 is measured as

 32  2 follows:

 32  3    a.  In the case of a distribution by purchase, redemption,

 32  4 or other acquisition of a transferable interest in the

 32  5 company, as of the date money or other property is transferred

 32  6 or debt incurred by the company.

 32  7    b.  In all other cases, as follows:

 32  8    (1)  The date that distribution is authorized, if the

 32  9 payment occurs within one hundred twenty days after that date.

 32 10    (2)  The date that payment is made, if the payment occurs

 32 11 more than one hundred twenty days after the distribution is

 32 12 authorized.

 32 13    4.  A limited liability company's indebtedness to a member

 32 14 incurred by reason of a distribution made in accordance with

 32 15 this section is at parity with the company's indebtedness to

 32 16 its general, unsecured creditors.

 32 17    5.  A limited liability company's indebtedness, including

 32 18 indebtedness issued in connection with or as part of a

 32 19 distribution, is not a liability for purposes of subsection 1

 32 20 if the terms of the indebtedness provide that payment of

 32 21 principal and interest are made only to the extent that a

 32 22 distribution could be made to members under this section.  If

 32 23 indebtedness is issued as a distribution, each payment of

 32 24 principal or interest on the indebtedness is treated as a

 32 25 distribution, the effect of which is measured on the date the

 32 26 payment is made.

 32 27    6.  In subsection 1, "distribution" does not include

 32 28 amounts constituting reasonable compensation for present or

 32 29 past services or reasonable payments made in the ordinary

 32 30 course of business under a bona fide retirement plan or other

 32 31 benefits program.

 32 32    Sec. 36.  NEW SECTION.  489.406  LIABILITY FOR IMPROPER

 32 33 DISTRIBUTIONS.

 32 34    1.  Except as otherwise provided in subsection 2, if a

 32 35 member of a member=managed limited liability company or
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 33  1 manager of a manager=managed limited liability company

 33  2 consents to a distribution made in violation of section

 33  3 489.405 and in consenting to the distribution fails to comply

 33  4 with section 489.409, the member or manager is personally

 33  5 liable to the company for the amount of the distribution that

 33  6 exceeds the amount that could have been distributed without

 33  7 the violation of section 489.405.

 33  8    2.  To the extent the operating agreement of a

 33  9 member=managed limited liability company expressly relieves a

 33 10 member of the authority and responsibility to consent to

 33 11 distributions and imposes that authority and responsibility on

 33 12 one or more other members, the liability stated in subsection

 33 13 1 applies to the other members and not the member that the

 33 14 operating agreement relieves of authority and responsibility.

 33 15    3.  A person that receives a distribution knowing that the

 33 16 distribution to that person was made in violation of section

 33 17 489.405 is personally liable to the limited liability company

 33 18 but only to the extent that the distribution received by the

 33 19 person exceeded the amount that could have been properly paid

 33 20 under section 489.405.

 33 21    4.  A person against which an action is commenced because

 33 22 the person is liable under subsection 1 may do all of the

 33 23 following:

 33 24    a.  Implead any other person that is subject to liability

 33 25 under subsection 1 and seek to compel contribution from the

 33 26 person.

 33 27    b.  Implead any person that received a distribution in

 33 28 violation of subsection 3 and seek to compel contribution from

 33 29 the person in the amount the person received in violation of

 33 30 subsection 3.

 33 31    5.  An action under this section is barred if not commenced

 33 32 within two years after the distribution.

 33 33    Sec. 37.  NEW SECTION.  489.407  MANAGEMENT OF LIMITED

 33 34 LIABILITY COMPANY.

 33 35    1.  A limited liability company is a member=managed limited
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 34  1 liability company unless the operating agreement does any of

 34  2 the following:

 34  3    a.  Expressly provides that any of the following apply:

 34  4    (1)  The company is or will be "manager=managed".

 34  5    (2)  The company is or will be "managed by managers".

 34  6    (3)  Management of the company is or will be "vested in

 34  7 managers".

 34  8    b.  Includes words of similar import.

 34  9    2.  In a member=managed limited liability company, all of

 34 10 the following rules apply:

 34 11    a.  The management and conduct of the company are vested in

 34 12 the members.

 34 13    b.  Each member has equal rights in the management and

 34 14 conduct of the company's activities.

 34 15    c.  A difference arising among members as to a matter in

 34 16 the ordinary course of the activities of the company may be

 34 17 decided by a majority of the members.

 34 18    d.  An act outside the ordinary course of the activities of

 34 19 the company, including selling, leasing, exchanging, or

 34 20 otherwise disposing of all, or substantially all, of the

 34 21 company's property, with or without the goodwill, may be

 34 22 undertaken only with the consent of all members.

 34 23    e.  The operating agreement may be amended only with the

 34 24 consent of all members.

 34 25    f.  Approve a merger, conversion, or domestication under

 34 26 article 10.

 34 27    3.  In a manager=managed limited liability company, all of

 34 28 the following rules apply:

 34 29    a.  Except as otherwise expressly provided in this chapter,

 34 30 any matter relating to the activities of the company is

 34 31 decided exclusively by the managers.

 34 32    b.  Each manager has equal rights in the management and

 34 33 conduct of the activities of the company.

 34 34    c.  A difference arising among managers as to a matter in

 34 35 the ordinary course of the activities of the company may be
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 35  1 decided by a majority of the managers.

 35  2    d.  The consent of all members is required to do any of the

 35  3 following:

 35  4    (1)  Sell, lease, exchange, or otherwise dispose of all, or

 35  5 substantially all, of the company's property, with or without

 35  6 the goodwill, outside the ordinary course of the company's

 35  7 activities.

 35  8    (2)  Approve a merger, conversion, or domestication under

 35  9 article 10.

 35 10    (3)  Undertake any other act outside the ordinary course of

 35 11 the company's activities.

 35 12    (4)  Amend the operating agreement.

 35 13    e.  A manager may be chosen at any time by the consent of a

 35 14 majority of the members and remains a manager until a

 35 15 successor has been chosen, unless the manager at an earlier

 35 16 time resigns, is removed, or dies, or, in the case of a

 35 17 manager that is not an individual, terminates.  A manager may

 35 18 be removed at any time by the consent of a majority of the

 35 19 members without notice or cause.

 35 20    f.  A person need not be a member to be a manager, but the

 35 21 dissociation of a member that is also a manager removes the

 35 22 person as a manager.  If a person that is both a manager and a

 35 23 member ceases to be a manager, that cessation does not by

 35 24 itself dissociate the person as a member.

 35 25    g.  A person's ceasing to be a manager does not discharge

 35 26 any debt, obligation, or other liability to the limited

 35 27 liability company or members which the person incurred while a

 35 28 manager.

 35 29    4.  An action requiring the consent of members under this

 35 30 chapter may be taken without a meeting, and a member may

 35 31 appoint a proxy or other agent to consent or otherwise act for

 35 32 the member by signing an appointing record, personally or by

 35 33 the member's agent.

 35 34    5.  The dissolution of a limited liability company does not

 35 35 affect the applicability of this section.  However, a person
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 36  1 that wrongfully causes dissolution of the company loses the

 36  2 right to participate in management as a member and a manager.

 36  3    6.  This chapter does not entitle a member to remuneration

 36  4 for services performed for a member=managed limited liability

 36  5 company, except for reasonable compensation for services

 36  6 rendered in winding up the activities of the company.

 36  7    Sec. 38.  NEW SECTION.  489.408  INDEMNIFICATION AND

 36  8 INSURANCE.

 36  9    1.  A limited liability company shall reimburse for any

 36 10 payment made and indemnify for any debt, obligation, or other

 36 11 liability incurred by a member of a member=managed company or

 36 12 the manager of a manager=managed company in the course of the

 36 13 member's or manager's activities on behalf of the company, if,

 36 14 in making the payment or incurring the debt, obligation, or

 36 15 other liability, the member or manager complied with the

 36 16 duties stated in sections 489.405 and 489.409.

 36 17    2.  A limited liability company may purchase and maintain

 36 18 insurance on behalf of a member or manager of the company

 36 19 against liability asserted against or incurred by the member

 36 20 or manager in that capacity or arising from that status even

 36 21 if, under section 489.110, subsection 7, the operating

 36 22 agreement could not eliminate or limit the person's liability

 36 23 to the company for the conduct giving rise to the liability.

 36 24    Sec. 39.  NEW SECTION.  489.409  STANDARDS OF CONDUCT FOR

 36 25 MEMBERS AND MANAGERS.

 36 26    1.  A member of a member=managed limited liability company

 36 27 owes to the company and, subject to section 489.901,

 36 28 subsection 2, the other members the fiduciary duties of

 36 29 loyalty and care stated in subsections 2 and 3.

 36 30    2.  The duty of loyalty of a member in a member=managed

 36 31 limited liability company includes all of the following

 36 32 duties:

 36 33    a.  To account to the company and to hold as trustee for it

 36 34 any property, profit, or benefit derived by the member

 36 35 regarding any of the following:
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 37  1    (1)  In the conduct or winding up of the company's

 37  2 activities.

 37  3    (2)  From a use by the member of the company's property.

 37  4    (3)  From the appropriation of a limited liability company

 37  5 opportunity.

 37  6    b.  To refrain from dealing with the company in the conduct

 37  7 or winding up of the company's activities as or on behalf of a

 37  8 person having an interest adverse to the company.

 37  9    c.  To refrain from competing with the company in the

 37 10 conduct of the company's activities before the dissolution of

 37 11 the company.

 37 12    3.  Subject to the business judgment rule as stated in

 37 13 subsection 7, the duty of care of a member of a member=managed

 37 14 limited liability company in the conduct and winding up of the

 37 15 company's activities is to act with the care that a person in

 37 16 a like position would reasonably exercise under similar

 37 17 circumstances and in a manner the member reasonably believes

 37 18 to be in the best interests of the company.  In discharging

 37 19 this duty, a member may rely in good faith upon opinions,

 37 20 reports, statements, or other information provided by another

 37 21 person that the member reasonably believes is a competent and

 37 22 reliable source for the information.

 37 23    4.  A member in a member=managed limited liability company

 37 24 or a manager=managed limited liability company shall discharge

 37 25 the duties under this chapter or under the operating agreement

 37 26 and exercise any rights consistently with the contractual

 37 27 obligation of good faith and fair dealing.

 37 28    5.  It is a defense to a claim under subsection 2,

 37 29 paragraph "b", and any comparable claim in equity or at common

 37 30 law that the transaction was fair to the limited liability

 37 31 company.

 37 32    6.  All of the members of a member=managed limited

 37 33 liability company or a manager=managed limited liability

 37 34 company may authorize or ratify, after full disclosure of all

 37 35 material facts, a specific act or transaction that otherwise
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 38  1 would violate the duty of loyalty.

 38  2    7.  a.  A member satisfies the duty of care in subsection 3

 38  3 if all of the following apply:

 38  4    (1)  The member is not interested in the subject matter of

 38  5 the business judgment.

 38  6    (2)  The member is informed with respect to the subject of

 38  7 the business judgment to the extent the member reasonably

 38  8 believes to be appropriate in the circumstances.

 38  9    (3)  The member has a rational basis for believing that the

 38 10 business judgment is in the best interests of the limited

 38 11 liability company.

 38 12    b.  A person challenging the business judgment of a member

 38 13 has the burden of proving a breach of the duty of care, and in

 38 14 a damage action, the burden of proving that the breach was the

 38 15 legal cause of damage suffered by the limited liability

 38 16 company.

 38 17    8.  In a manager=managed limited liability company, all of

 38 18 the following rules apply:

 38 19    a.  Subsections 1, 2, 3, 5, and 7 apply to the manager or

 38 20 managers and not the members.

 38 21    b.  The duty stated under subsection 2, paragraph "c",

 38 22 continues until winding up is completed.

 38 23    c.  Subsection 4 applies to the members and managers.

 38 24    d.  Subsection 6 applies only to the members.

 38 25    e.  A member does not have any fiduciary duty to the

 38 26 company or to any other member solely by reason of being a

 38 27 member.

 38 28    Sec. 40.  NEW SECTION.  489.410  RIGHT OF MEMBERS,

 38 29 MANAGERS, AND DISSOCIATED MEMBERS TO INFORMATION.

 38 30    1.  In a member=managed limited liability company, all of

 38 31 the following rules apply:

 38 32    a.  On reasonable notice, a member may inspect and copy

 38 33 during regular business hours, at a reasonable location

 38 34 specified by the company, any record maintained by the company

 38 35 regarding the company's activities, financial condition, and
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 39  1 other circumstances, to the extent the information is material

 39  2 to the member's rights and duties under the operating

 39  3 agreement or this chapter.

 39  4    b.  The company shall furnish to each member all of the

 39  5 following:

 39  6    (1)  Without demand, any information concerning the

 39  7 company's activities, financial condition, and other

 39  8 circumstances which the company knows and is material to the

 39  9 proper exercise of the member's rights and duties under the

 39 10 operating agreement or this chapter, except to the extent the

 39 11 company can establish that it reasonably believes the member

 39 12 already knows the information.

 39 13    (2)  On demand, any other information concerning the

 39 14 company's activities, financial condition, and other

 39 15 circumstances, except to the extent the demand or information

 39 16 demanded is unreasonable or otherwise improper under the

 39 17 circumstances.

 39 18    c.  The duty to furnish information under paragraph "b"

 39 19 also applies to each member to the extent the member knows any

 39 20 of the information described in paragraph "b".

 39 21    2.  In a manager=managed limited liability company, all of

 39 22 the following rules apply:

 39 23    a.  The informational rights stated in subsection 1 and the

 39 24 duty stated in subsection 1, paragraph "c", apply to the

 39 25 managers and not the members.

 39 26    b.  During regular business hours and at a reasonable

 39 27 location specified by the company, a member may obtain from

 39 28 the company and inspect and copy full information regarding

 39 29 the activities, financial condition, and other circumstances

 39 30 of the company as is just and reasonable if all of the

 39 31 following apply:

 39 32    (1)  The member seeks the information for a purpose

 39 33 material to the member's interest as a member.

 39 34    (2)  The member makes a demand in a record received by the

 39 35 company, describing with reasonable particularity the
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 40  1 information sought and the purpose for seeking the

 40  2 information.

 40  3    (3)  The information sought is directly connected to the

 40  4 member's purpose.

 40  5    c.  Within ten days after receiving a demand pursuant to

 40  6 paragraph "b", subparagraph (2), the company shall in a record

 40  7 inform the member that made the demand all of the following:

 40  8    (1)  Of the information that the company will provide in

 40  9 response to the demand and when and where the company will

 40 10 provide the information.

 40 11    (2)  If the company declines to provide any demanded

 40 12 information, the company's reasons for declining.

 40 13    d.  Whenever this chapter or an operating agreement

 40 14 provides for a member to give or withhold consent to a matter,

 40 15 before the consent is given or withheld, the company shall,

 40 16 without demand, provide the member with all information that

 40 17 is known to the company and is material to the member's

 40 18 decision.

 40 19    3.  On ten days' demand made in a record received by a

 40 20 limited liability company, a dissociated member may have

 40 21 access to information to which the person was entitled while a

 40 22 member if the information pertains to the period during which

 40 23 the person was a member, the person seeks the information in

 40 24 good faith, and the person satisfies the requirements imposed

 40 25 on a member by subsection 2, paragraph "b".  The company shall

 40 26 respond to a demand made pursuant to this subsection in the

 40 27 manner provided in subsection 2, paragraph "c".

 40 28    4.  A limited liability company may charge a person that

 40 29 makes a demand under this section the reasonable costs of

 40 30 copying, limited to the costs of labor and material.

 40 31    5.  A member or dissociated member may exercise rights

 40 32 under this section through an agent or, in the case of an

 40 33 individual under legal disability, a legal representative.

 40 34 Any restriction or condition imposed by the operating

 40 35 agreement or under subsection 7 applies both to the agent or
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 41  1 legal representative and the member or dissociated member.

 41  2    6.  The rights under this section do not extend to a person

 41  3 as transferee.

 41  4    7.  In addition to any restriction or condition stated in

 41  5 its operating agreement, a limited liability company, as a

 41  6 matter within the ordinary course of its activities, may

 41  7 impose reasonable restrictions and conditions on access to and

 41  8 use of information to be furnished under this section,

 41  9 including designating information confidential and imposing

 41 10 nondisclosure and safeguarding obligations on the recipient.

 41 11 In a dispute concerning the reasonableness of a restriction

 41 12 under this subsection, the company has the burden of proving

 41 13 reasonableness.

 41 14                            ARTICLE 5

 41 15 TRANSFERABLE INTERESTS AND RIGHTS OF TRANSFEREES AND CREDITORS

 41 16    Sec. 41.  NEW SECTION.  489.501  NATURE OF TRANSFERABLE

 41 17 INTEREST.

 41 18    A transferable interest is personal property.

 41 19    Sec. 42.  NEW SECTION.  489.502  TRANSFER OF TRANSFERABLE

 41 20 INTEREST.

 41 21    1.  For a transfer, in whole or in part, all of the

 41 22 following applies to a transferable interest:

 41 23    a.  It is permissible.

 41 24    b.  It does not by itself cause a member's dissociation or

 41 25 a dissolution and winding up of the limited liability

 41 26 company's activities.

 41 27    c.  Subject to section 489.504, it does not entitle the

 41 28 transferee to do any of the following:

 41 29    (1)  Participate in the management or conduct of the

 41 30 company's activities.

 41 31    (2)  Except as otherwise provided in subsection 3, have

 41 32 access to records or other information concerning the

 41 33 company's activities.

 41 34    2.  A transferee has the right to receive, in accordance

 41 35 with the transfer, distributions to which the transferor would
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 42  1 otherwise be entitled.

 42  2    3.  In a dissolution and winding up of a limited liability

 42  3 company, a transferee is entitled to an account of the

 42  4 company's transactions only from the date of dissolution.

 42  5    4.  A transferable interest may be evidenced by a

 42  6 certificate of the interest issued by the limited liability

 42  7 company in a record, and, subject to this section, the

 42  8 interest represented by the certificate may be transferred by

 42  9 a transfer of the certificate.

 42 10    5.  A limited liability company need not give effect to a

 42 11 transferee's rights under this section until the company has

 42 12 notice of the transfer.

 42 13    6.  A transfer of a transferable interest in violation of a

 42 14 restriction on transfer contained in the operating agreement

 42 15 or another agreement to which the transferor is a party is

 42 16 ineffective as to a person having notice of the restriction at

 42 17 the time of transfer.

 42 18    7.  Except as otherwise provided in section 489.602,

 42 19 subsection 4, paragraph "b", when a member transfers a

 42 20 transferable interest, the transferor retains the rights of a

 42 21 member other than the interest in distributions transferred

 42 22 and retains all duties and obligations of a member.

 42 23    8.  When a member transfers a transferable interest to a

 42 24 person that becomes a member with respect to the transferred

 42 25 interest, the transferee is liable for the member's

 42 26 obligations under section 489.403 and section 489.406,

 42 27 subsection 3, known to the transferee when the transferee

 42 28 becomes a member.

 42 29    Sec. 43.  NEW SECTION.  489.503  CHARGING ORDER.

 42 30    1.  On application by a judgment creditor of a member or

 42 31 transferee, a court may enter a charging order against the

 42 32 transferable interest of the judgment debtor for the

 42 33 unsatisfied amount of the judgment.  A charging order

 42 34 constitutes a lien on a judgment debtor's transferable

 42 35 interest and requires the limited liability company to pay
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 43  1 over to the person to which the charging order was issued any

 43  2 distribution that would otherwise be paid to the judgment

 43  3 debtor.

 43  4    2.  To the extent necessary to effectuate the collection of

 43  5 distributions pursuant to a charging order in effect under

 43  6 subsection 1, the court may do all of the following:

 43  7    a.  Appoint a receiver of the distributions subject to the

 43  8 charging order, with the power to make all inquiries the

 43  9 judgment debtor might have made.

 43 10    b.  Make all other orders necessary to give effect to the

 43 11 charging order.

 43 12    3.  Upon a showing that distributions under a charging

 43 13 order will not pay the judgment debt within a reasonable time,

 43 14 the court may foreclose the lien and order the sale of the

 43 15 transferable interest.  The purchaser at the foreclosure sale

 43 16 only obtains the transferable interest, does not thereby

 43 17 become a member, and is subject to section 489.502.

 43 18    4.  At any time before foreclosure under subsection 3, the

 43 19 member or transferee whose transferable interest is subject to

 43 20 a charging order under subsection 1 may extinguish the

 43 21 charging order by satisfying the judgment and filing a

 43 22 certified copy of the satisfaction with the court that issued

 43 23 the charging order.

 43 24    5.  At any time before foreclosure under subsection 3, a

 43 25 limited liability company or one or more members whose

 43 26 transferable interests are not subject to the charging order

 43 27 may pay to the judgment creditor the full amount due under the

 43 28 judgment and thereby succeed to the rights of the judgment

 43 29 creditor, including the charging order.

 43 30    6.  This chapter does not deprive any member or transferee

 43 31 of the benefit of any exemption laws applicable to the

 43 32 member's or transferee's transferable interest.

 43 33    7.  This section provides the exclusive remedy by which a

 43 34 person seeking to enforce a judgment against a member or

 43 35 transferee may, in the capacity of judgment creditor, satisfy
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 44  1 the judgment from the judgment debtor's transferable interest.

 44  2    Sec. 44.  NEW SECTION.  489.504  POWER OF PERSONAL

 44  3 REPRESENTATIVE OF DECEASED MEMBER.

 44  4    If a member dies, the deceased member's personal

 44  5 representative or other legal representative may exercise the

 44  6 rights of a transferee provided in section 489.502, subsection

 44  7 2, and, for the purposes of settling the estate, the rights of

 44  8 a current member under section 489.410.

 44  9                            ARTICLE 6

 44 10                      MEMBER'S DISSOCIATION

 44 11    Sec. 45.  NEW SECTION.  489.601  MEMBER'S POWER TO

 44 12 DISSOCIATE == WRONGFUL DISSOCIATION.

 44 13    1.  A person has the power to dissociate as a member at any

 44 14 time, rightfully or wrongfully, by withdrawing as a member by

 44 15 express will under section 489.602, subsection 1.

 44 16    2.  A person's dissociation from a limited liability

 44 17 company is wrongful only if any of the following applies to

 44 18 the dissociation:

 44 19    a.  It is in breach of an express provision of the

 44 20 operating agreement.

 44 21    b.  It occurs before the termination of the company and any

 44 22 of the following applies:

 44 23    (1)  The person withdraws as a member by express will.

 44 24    (2)  The person is expelled as a member by judicial order

 44 25 under section 489.602, subsection 5.

 44 26    (3)  The person is dissociated under section 489.602,

 44 27 subsection 7, paragraph "a", by becoming a debtor in

 44 28 bankruptcy.

 44 29    (4)  In the case of a person that is not a trust other than

 44 30 a business trust, an estate, or an individual, the person is

 44 31 expelled or otherwise dissociated as a member because it

 44 32 willfully dissolved or terminated.

 44 33    3.  A person that wrongfully dissociates as a member is

 44 34 liable to the limited liability company and, subject to

 44 35 section 489.901, to the other members for damages caused by
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 45  1 the dissociation.  The liability is in addition to any other

 45  2 debt, obligation, or other liability of the member to the

 45  3 company or the other members.

 45  4    Sec. 46.  NEW SECTION.  489.602  EVENTS CAUSING

 45  5 DISSOCIATION.

 45  6    A person is dissociated as a member from a limited

 45  7 liability company when any of the following applies:

 45  8    1.  The company has notice of the person's express will to

 45  9 withdraw as a member, but, if the person specified a

 45 10 withdrawal date later than the date the company had notice, on

 45 11 that later date.

 45 12    2.  An event stated in the operating agreement as causing

 45 13 the person's dissociation occurs.

 45 14    3.  The person is expelled as a member pursuant to the

 45 15 operating agreement.

 45 16    4.  The person is expelled as a member by the unanimous

 45 17 consent of the other members if any of the following applies:

 45 18    a.  It is unlawful to carry on the company's activities

 45 19 with the person as a member.

 45 20    b.  There has been a transfer of all of the person's

 45 21 transferable interest in the company, other than any of the

 45 22 following:

 45 23    (1)  A transfer for security purposes.

 45 24    (2)  A charging order in effect under section 489.503 which

 45 25 has not been foreclosed.

 45 26    c.  The person is a corporation and, within ninety days

 45 27 after the company notifies the person that it will be expelled

 45 28 as a member because the person has filed a certificate of

 45 29 dissolution or the equivalent, its charter has been revoked,

 45 30 or its right to conduct business has been suspended by the

 45 31 jurisdiction of its incorporation, the certificate of

 45 32 dissolution has not been revoked or its charter or right to

 45 33 conduct business has not been reinstated.

 45 34    d.  The person is a limited liability company or

 45 35 partnership that has been dissolved and whose business is
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 46  1 being wound up.

 46  2    5.  On application by the company, the person is expelled

 46  3 as a member by judicial order because the person has done any

 46  4 of the following:

 46  5    a.  Has engaged, or is engaging, in wrongful conduct that

 46  6 has adversely and materially affected, or will adversely and

 46  7 materially affect, the company's activities.

 46  8    b.  Has willfully or persistently committed, or is

 46  9 willfully and persistently committing, a material breach of

 46 10 the operating agreement or the person's duties or obligations

 46 11 under section 489.409.

 46 12    c.  Has engaged in, or is engaging in, conduct relating to

 46 13 the company's activities which makes it not reasonably

 46 14 practicable to carry on the activities with the person as a

 46 15 member.

 46 16    6.  In the case of a person who is an individual, any of

 46 17 the following applies:

 46 18    a.  The person dies.

 46 19    b.  In a member=managed limited liability company any of

 46 20 the following applies:

 46 21    (1)  A guardian or general conservator for the person is

 46 22 appointed.

 46 23    (2)  There is a judicial order that the person has

 46 24 otherwise become incapable of performing the person's duties

 46 25 as a member under this chapter or the operating agreement.

 46 26    7.  In a member=managed limited liability company, the

 46 27 person does any of the following:

 46 28    a.  Becomes a debtor in bankruptcy.

 46 29    b.  Executes an assignment for the benefit of creditors.

 46 30    c.  Seeks, consents to, or acquiesces in the appointment of

 46 31 a trustee, receiver, or liquidator of the person or of all or

 46 32 substantially all of the person's property.

 46 33    8.  In the case of a person that is a trust or is acting as

 46 34 a member by virtue of being a trustee of a trust, the trust's

 46 35 entire transferable interest in the company is distributed.
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 47  1    9.  In the case of a person that is an estate or is acting

 47  2 as a member by virtue of being a personal representative of an

 47  3 estate, the estate's entire transferable interest in the

 47  4 company is distributed.

 47  5    10.  In the case of a member that is not an individual,

 47  6 partnership, limited liability company, corporation, trust, or

 47  7 estate, the termination of the member.

 47  8    11.  The company participates in a merger under article 10,

 47  9 if any of the following applies:

 47 10    a.  The company is not the surviving entity.

 47 11    b.  Otherwise as a result of the merger, the person ceases

 47 12 to be a member.

 47 13    12.  The company participates in a conversion under article

 47 14 10.

 47 15    13.  The company participates in a domestication under

 47 16 article 10, if, as a result of the domestication, the person

 47 17 ceases to be a member.

 47 18    14.  The company terminates.

 47 19    Sec. 47.  NEW SECTION.  489.603  EFFECT OF PERSON'S

 47 20 DISSOCIATION AS MEMBER.

 47 21    1.  When a person is dissociated as a member of a limited

 47 22 liability company, all of the following apply:

 47 23    a.  The person's right to participate as a member in the

 47 24 management and conduct of the company's activities terminates.

 47 25    b.  If the company is member=managed, the person's

 47 26 fiduciary duties as a member end with regard to matters

 47 27 arising and events occurring after the person's dissociation.

 47 28    c.  Subject to section 489.504 and article 10, any

 47 29 transferable interest owned by the person immediately before

 47 30 dissociation in the person's capacity as a member is owned by

 47 31 the person solely as a transferee.

 47 32    2.  A person's dissociation as a member of a limited

 47 33 liability company does not of itself discharge the person from

 47 34 any debt, obligation, or other liability to the company or the

 47 35 other members which the person incurred while a member.
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 48  1    Sec. 48.  NEW SECTION.  489.604  MEMBER'S POWER TO

 48  2 DISSOCIATE UNDER CERTAIN CIRCUMSTANCES.

 48  3    1.  If the certificate of organization or an operating

 48  4 agreement does not specify the time or the events upon the

 48  5 happening of which a member may dissociate, a member may

 48  6 dissociate from the limited liability company in the event any

 48  7 amendment to the certificate of organization or operating

 48  8 agreement that is adopted over the member's written dissent

 48  9 adversely affects the rights or preferences of the dissenting

 48 10 member's transferable interest in any of the ways described in

 48 11 paragraphs "a" through "f".  A dissociation in the event of

 48 12 such dissent and adverse effect is deemed to have occurred as

 48 13 of the effective date of the amendment, if the member gives

 48 14 notice to the limited liability company not more than sixty

 48 15 days after the date of the amendment.  In valuing the member's

 48 16 distribution pursuant to this subsection, any depreciation in

 48 17 anticipation of the amendment shall be excluded.  An amendment

 48 18 that does any of the following is subject to this section:

 48 19    a.  Alters or abolishes a member's right to receive a

 48 20 distribution.

 48 21    b.  Alters or abolishes a member's right to voluntarily

 48 22 dissociate.

 48 23    c.  Alters or abolishes a member's right to vote on any

 48 24 matter, except as the rights may be altered or abolished

 48 25 through the acceptance of contributions or the making of

 48 26 contribution agreements.

 48 27    d.  Alters or abolishes a member's preemptive right to make

 48 28 contributions.

 48 29    e.  Establishes or changes the conditions for or

 48 30 consequences of expulsion.

 48 31    f.  Waives the application of this section to the limited

 48 32 liability company.

 48 33    2.  A member dissociating under this section is not liable

 48 34 for damages for the breach of any agreement not to withdraw.

 48 35    3.  This section applies to a limited liability company
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 49  1 whose original articles of organization or certificate of

 49  2 organization is filed with the secretary of state on or after

 49  3 July 1, 1997.

 49  4    4.  This section applies to a limited liability company

 49  5 whose original articles of organization are filed with the

 49  6 secretary of state and effective on or prior to June 30, 1997,

 49  7 if such company's operating agreement provides that it is

 49  8 subject to this section.

 49  9    5.  The operating agreement of a limited liability company

 49 10 may waive the applicability of this section to the company and

 49 11 its members.

 49 12                            ARTICLE 7

 49 13                   DISSOLUTION AND WINDING UP

 49 14    Sec. 49.  NEW SECTION.  489.701  EVENTS CAUSING

 49 15 DISSOLUTION.

 49 16    1.  A limited liability company is dissolved, and its

 49 17 activities must be wound up, upon the occurrence of any of the

 49 18 following:

 49 19    a.  An event or circumstance that the operating agreement

 49 20 states causes dissolution.

 49 21    b.  The consent of all the members.

 49 22    c.  Once the company has at least one member, the passage

 49 23 of ninety consecutive days during which the company has no

 49 24 members.

 49 25    d.  On application by a member, the entry by a district

 49 26 court of an order dissolving the company on the grounds that

 49 27 any of the following applies:

 49 28    (1)  The conduct of all or substantially all of the

 49 29 company's activities is unlawful.

 49 30    (2)  It is not reasonably practicable to carry on the

 49 31 company's activities in conformity with the certificate of

 49 32 organization and the operating agreement.

 49 33    e.  On application by a member or transferree, the entry by

 49 34 a district court of an order dissolving the company on the

 49 35 grounds that the managers or those members in control of the
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 50  1 company have done any of the following:

 50  2    (1)  Have acted, are acting, or will act in a manner that

 50  3 is illegal or fraudulent.

 50  4    (2)  Have acted or are acting in a manner that is

 50  5 oppressive and was, is, or will be directly harmful to the

 50  6 applicant.

 50  7    2.  In a proceeding brought under subsection 1, paragraph

 50  8 "e", the court may order a remedy other than dissolution.

 50  9    Sec. 50.  NEW SECTION.  489.702  WINDING UP.

 50 10    1.  A dissolved limited liability company shall wind up its

 50 11 activities, and the company continues after dissolution only

 50 12 for the purpose of winding up.

 50 13    2.  In winding up its activities, all of the following

 50 14 apply to a limited liability company:

 50 15    a.  It shall discharge the company's debts, obligations, or

 50 16 other liabilities, settle and close the company's activities,

 50 17 and marshal and distribute the assets of the company.

 50 18    b.  It may do all of the following:

 50 19    (1)  Deliver to the secretary of state for filing a

 50 20 statement of dissolution stating the name of the company and

 50 21 that the company is dissolved.

 50 22    (2)  Preserve the company activities and property as a

 50 23 going concern for a reasonable time.

 50 24    (3)  Prosecute and defend actions and proceedings, whether

 50 25 civil, criminal, or administrative.

 50 26    (4)  Transfer the company's property.

 50 27    (5)  Settle disputes by mediation or arbitration.

 50 28    (6)  Deliver to the secretary of state for filing a

 50 29 statement of termination stating the name of the company and

 50 30 that the company is terminated.

 50 31    (7)  Perform other acts necessary or appropriate to the

 50 32 winding up.

 50 33    3.  If a dissolved limited liability company has no

 50 34 members, the legal representative of the last person to have

 50 35 been a member may wind up the activities of the company.  If
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 51  1 the person does so, the person has the powers of a sole

 51  2 manager under section 489.407, subsection 3, and is deemed to

 51  3 be a manager for the purposes of section 489.304, subsection

 51  4 1, paragraph "b".

 51  5    4.  If the legal representative under subsection 3 declines

 51  6 or fails to wind up the company's activities, a person may be

 51  7 appointed to do so by the consent of transferees owning a

 51  8 majority of the rights to receive distributions as transferees

 51  9 at the time the consent is to be effective.  All of the

 51 10 following applies to a person appointed under this subsection:

 51 11    a.  The person has the powers of a sole manager under

 51 12 section 489.407, subsection 3, and is deemed to be a manager

 51 13 for the purposes of section 489.304, subsection 1, paragraph

 51 14 "b".

 51 15    b.  The person shall promptly deliver to the secretary of

 51 16 state for filing an amendment to the company's certificate of

 51 17 organization to do all of the following:

 51 18    (1)  State that the company has no members.

 51 19    (2)  State that the person has been appointed pursuant to

 51 20 this subsection to wind up the company.

 51 21    (3)  Provide the street and mailing addresses of the

 51 22 person.

 51 23    5.  The district court may order judicial supervision of

 51 24 the winding up of a dissolved limited liability company,

 51 25 including the appointment of a person to wind up the company's

 51 26 activities pursuant to any of the following:

 51 27    a.  On application of a member, if the applicant

 51 28 establishes good cause.

 51 29    b.  On the application of a transferee, if all of the

 51 30 following apply:

 51 31    (1)  The company does not have any members.

 51 32    (2)  The legal representative of the last person to have

 51 33 been a member declines or fails to wind up the company's

 51 34 activities.

 51 35    (3)  Within a reasonable time following the dissolution a
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 52  1 person has not been appointed pursuant to subsection 3.

 52  2    c.  In connection with a proceeding under section 489.701,

 52  3 subsection 1, paragraph "d" or "e".

 52  4    Sec. 51.  NEW SECTION.  489.703  KNOWN CLAIMS AGAINST

 52  5 DISSOLVED LIMITED LIABILITY COMPANY.

 52  6    1.  Except as otherwise provided in subsection 4, a

 52  7 dissolved limited liability company may give notice of a known

 52  8 claim under subsection 2, which has the effect as provided in

 52  9 subsection 3.

 52 10    2.  A dissolved limited liability company may in a record

 52 11 notify its known claimants of the dissolution.  The notice

 52 12 must do all of the following:

 52 13    a.  Specify the information required to be included in a

 52 14 claim.

 52 15    b.  Provide a mailing address to which the claim is to be

 52 16 sent.

 52 17    c.  State the deadline for receipt of the claim, which may

 52 18 not be less than one hundred twenty days after the date the

 52 19 notice is received by the claimant.

 52 20    d.  State that the claim will be barred if not received by

 52 21 the deadline.

 52 22    3.  A claim against a dissolved limited liability company

 52 23 is barred if the requirements of subsection 2 are met and any

 52 24 of the following applies:

 52 25    a.  The claim is not received by the specified deadline.

 52 26    b.  If the claim is timely received but rejected by the

 52 27 company, all of the following apply:

 52 28    (1)  The company causes the claimant to receive a notice in

 52 29 a record stating that the claim is rejected and will be barred

 52 30 unless the claimant commences an action against the company to

 52 31 enforce the claim within ninety days after the claimant

 52 32 receives the notice.

 52 33    (2)  The claimant does not commence the required action

 52 34 within the ninety days.

 52 35    4.  This section does not apply to a claim based on an
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 53  1 event occurring after the effective date of dissolution or a

 53  2 liability that on that date is contingent.

 53  3    Sec. 52.  NEW SECTION.  489.704  OTHER CLAIMS AGAINST

 53  4 DISSOLVED LIMITED LIABILITY COMPANY.

 53  5    1.  A dissolved limited liability company may publish

 53  6 notice of its dissolution and request persons having claims

 53  7 against the company to present them in accordance with the

 53  8 notice.

 53  9    2.  The notice authorized by subsection 1 must do all of

 53 10 the following:

 53 11    a.  Be published at least once in a newspaper of general

 53 12 circulation in the county in this state in which the dissolved

 53 13 limited liability company's principal office is located or, if

 53 14 it has none in this state, in the county in which the

 53 15 company's registered office is or was last located.

 53 16    b.  Describe the information required to be contained in a

 53 17 claim and provide a mailing address to which the claim is to

 53 18 be sent.

 53 19    c.  State that a claim against the company is barred unless

 53 20 an action to enforce the claim is commenced within five years

 53 21 after publication of the notice.

 53 22    3.  If a dissolved limited liability company publishes a

 53 23 notice in accordance with subsection 2, unless the claimant

 53 24 commences an action to enforce the claim against the company

 53 25 within five years after the publication date of the notice,

 53 26 the claim of each of the following claimants is barred:

 53 27    a.  A claimant that did not receive notice in a record

 53 28 under section 489.703.

 53 29    b.  A claimant whose claim was timely sent to the company

 53 30 but not acted on.

 53 31    c.  A claimant whose claim is contingent at, or based on an

 53 32 event occurring after, the effective date of dissolution.

 53 33    4.  A claim not barred under this section may be enforced

 53 34 as follows:

 53 35    a.  Against a dissolved limited liability company, to the
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 54  1 extent of its undistributed assets.

 54  2    b.  If assets of the company have been distributed after

 54  3 dissolution, against a member or transferee to the extent of

 54  4 that person's proportionate share of the claim or of the

 54  5 assets distributed to the member or transferee after

 54  6 dissolution, whichever is less, but a person's total liability

 54  7 for all claims under this paragraph does not exceed the total

 54  8 amount of assets distributed to the person after dissolution.

 54  9    Sec. 53.  NEW SECTION.  489.705  ADMINISTRATIVE

 54 10 DISSOLUTION.

 54 11    1.  The secretary of state may dissolve a limited liability

 54 12 company administratively if the company does not do any of the

 54 13 following:

 54 14    a.  Pay, within sixty days after the due date, any fee,

 54 15 tax, or penalty due the secretary of state under this chapter

 54 16 or law other than this chapter.

 54 17    b.  Deliver, within sixty days after the due date, its

 54 18 biennial report to the secretary of state.

 54 19    2.  If the secretary of state determines that a ground

 54 20 exists for administratively dissolving a limited liability

 54 21 company, the secretary of state shall file a record of the

 54 22 determination and serve the company with a copy of the filed

 54 23 record.

 54 24    3.  If within sixty days after service of the copy pursuant

 54 25 to subsection 2 a limited liability company does not correct

 54 26 each ground for dissolution or demonstrate to the reasonable

 54 27 satisfaction of the secretary of state that each ground

 54 28 determined by the secretary of state does not exist, the

 54 29 secretary of state shall dissolve the company administratively

 54 30 by preparing, signing, and filing a declaration of dissolution

 54 31 that states the grounds for dissolution.  The secretary of

 54 32 state shall serve the company with a copy of the filed

 54 33 declaration.

 54 34    4.  A limited liability company that has been

 54 35 administratively dissolved continues in existence but, subject
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 55  1 to section 489.706, may carry on only activities necessary to

 55  2 wind up its activities and liquidate its assets under sections

 55  3 489.702 and 489.708 and to notify claimants under sections

 55  4 489.703 and 489.704.

 55  5    5.  The administrative dissolution of a limited liability

 55  6 company does not terminate the authority of its registered

 55  7 agent for service of process.

 55  8    Sec. 54.  NEW SECTION.  489.706  REINSTATEMENT FOLLOWING

 55  9 ADMINISTRATIVE DISSOLUTION.

 55 10    1.  A limited liability company administratively dissolved

 55 11 under section 489.705 may apply to the secretary of state for

 55 12 reinstatement at any time after the effective date of

 55 13 dissolution.  The application must be delivered to the

 55 14 secretary of state and meet all of the following requirements:

 55 15    a.  Recite the name of the limited liability company at its

 55 16 date of dissolution and the effective date of its

 55 17 administrative dissolution.

 55 18    b.  State that the ground or grounds for dissolution as

 55 19 provided in section 489.705 have been eliminated.

 55 20    c.  If the application is received more than five years

 55 21 after the effective date of the administrative dissolution,

 55 22 state a name that satisfies the requirements of section

 55 23 489.108.

 55 24    d.  State the federal tax identification number of the

 55 25 limited liability company.

 55 26    2.  The secretary of state shall refer the federal tax

 55 27 identification number contained in the application for

 55 28 reinstatement to the department of revenue.  The department of

 55 29 revenue shall report to the secretary of state the tax status

 55 30 of the limited liability company.  If the department reports

 55 31 to the secretary of state that a filing delinquency or

 55 32 liability exists against the limited liability company, the

 55 33 secretary of state shall not cancel the declaration of

 55 34 dissolution until the filing delinquency or liability is

 55 35 satisfied.
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 56  1    3.  If the secretary of state determines that the

 56  2 application contains the information required by subsection 1,

 56  3 and that a delinquency or liability reported pursuant to

 56  4 subsection 2 has been satisfied, and that the information is

 56  5 correct, the secretary of state shall cancel the declaration

 56  6 of dissolution and prepare a certificate of reinstatement that

 56  7 recites the secretary of state's determination and the

 56  8 effective date of reinstatement, file the original of the

 56  9 certificate, and serve a copy on the limited liability company

 56 10 under section 489.116.  If the limited liability company's

 56 11 name in subsection 1, paragraph "c", is different than the

 56 12 name in subsection 1, paragraph "a", the certificate of

 56 13 reinstatement shall constitute an amendment to the limited

 56 14 liability company's certificate of organization insofar as it

 56 15 pertains to its name.  A limited liability company shall not

 56 16 relinquish the right to retain its name as provided in section

 56 17 489.108, if the reinstatement is effective within five years

 56 18 of the effective date of the limited liability company's

 56 19 dissolution.

 56 20    4.  When the reinstatement is effective, it relates back to

 56 21 and takes effect as of the effective date of the

 56 22 administrative dissolution as if the administrative

 56 23 dissolution had never occurred.

 56 24    Sec. 55.  NEW SECTION.  489.707  APPEAL FROM REJECTION OF

 56 25 REINSTATEMENT.

 56 26    1.  If the secretary of state rejects a limited liability

 56 27 company's application for reinstatement following

 56 28 administrative dissolution, the secretary of state shall

 56 29 prepare, sign, and file a notice that explains the reason for

 56 30 rejection and serve the company with a copy of the notice.

 56 31    2.  Within thirty days after service of a notice of

 56 32 rejection of reinstatement under subsection 1, a limited

 56 33 liability company may appeal from the rejection by petitioning

 56 34 the district court to set aside the dissolution.  The petition

 56 35 must be served on the secretary of state and contain a copy of
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 57  1 the secretary of state's declaration of dissolution, the

 57  2 company's application for reinstatement, and the secretary of

 57  3 state's notice of rejection.

 57  4    3.  The court may order the secretary of state to reinstate

 57  5 a dissolved limited liability company or take other action the

 57  6 court considers appropriate.

 57  7    Sec. 56.  NEW SECTION.  489.708  DISTRIBUTION OF ASSETS IN

 57  8 WINDING UP LIMITED LIABILITY COMPANY'S ACTIVITIES.

 57  9    1.  In winding up its activities, a limited liability

 57 10 company must apply its assets to discharge its obligations to

 57 11 creditors, including members that are creditors.

 57 12    2.  After a limited liability company complies with

 57 13 subsection 1, any surplus must be distributed in the following

 57 14 order, subject to any charging order in effect under section

 57 15 489.503:

 57 16    a.  To each person owning a transferable interest that

 57 17 reflects contributions made by a member and not previously

 57 18 returned, an amount equal to the value of the unreturned

 57 19 contributions.

 57 20    b.  In equal shares among members and dissociated members,

 57 21 except to the extent necessary to comply with any transfer

 57 22 effective under section 489.502.

 57 23    3.  If a limited liability company does not have sufficient

 57 24 surplus to comply with subsection 2, paragraph "a", any

 57 25 surplus must be distributed among the owners of transferable

 57 26 interests in proportion to the value of their respective

 57 27 unreturned contributions.

 57 28    4.   All distributions made under subsections 2 and 3 must

 57 29 be paid in money.

 57 30                            ARTICLE 8

 57 31               FOREIGN LIMITED LIABILITY COMPANIES

 57 32    Sec. 57.  NEW SECTION.  489.801  GOVERNING LAW.

 57 33    1.  The law of the state or other jurisdiction under which

 57 34 a foreign limited liability company is formed governs all of

 57 35 the following:

House File 2633 - Introduced continued

 58  1    a.  The internal affairs of the company.

 58  2    b.  The liability of a member as member and a manager as

 58  3 manager for the debts, obligations, or other liabilities of

 58  4 the company.

 58  5    2.  A foreign limited liability company shall not be denied

 58  6 a certificate of authority by reason of any difference between

 58  7 the law of the jurisdiction under which the company is formed

 58  8 and the law of this state.

 58  9    3.  A certificate of authority does not authorize a foreign

 58 10 limited liability company to engage in any business or

 58 11 exercise any power that a limited liability company shall not

 58 12 engage in or exercise in this state.

 58 13    Sec. 58.  NEW SECTION.  489.802  APPLICATION FOR

 58 14 CERTIFICATE OF AUTHORITY.

 58 15    1.  A foreign limited liability company may apply for a

 58 16 certificate of authority to transact business in this state by

 58 17 delivering an application to the secretary of state for

 58 18 filing.  The application must state all of the following:

 58 19    a.  The name of the company and, if the name does not

 58 20 comply with section 489.108, an alternate name adopted

 58 21 pursuant to section 489.805, subsection 1.

 58 22    b.  The name of the state or other jurisdiction under whose

 58 23 law the company is formed.

 58 24    c.  The street and mailing addresses of the company's

 58 25 principal office and, if the law of the jurisdiction under

 58 26 which the company is formed require the company to maintain an

 58 27 office in that jurisdiction, the street and mailing addresses

 58 28 of the required office.

 58 29    d.  The name and street and mailing addresses of the

 58 30 company's initial registered agent for service of process in

 58 31 this state.

 58 32    2.  A foreign limited liability company shall deliver with

 58 33 a completed application under subsection 1 a certificate of

 58 34 existence or a record of similar import signed by the

 58 35 secretary of state or other official having custody of the
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 59  1 company's publicly filed records in the state or other

 59  2 jurisdiction under whose law the company is formed.

 59  3    Sec. 59.  NEW SECTION.  489.803  ACTIVITIES NOT

 59  4 CONSTITUTING TRANSACTING BUSINESS.

 59  5    1.  Activities of a foreign limited liability company which

 59  6 do not constitute transacting business in this state within

 59  7 the meaning of this article include all of the following:

 59  8    a.  Maintaining, defending, or settling an action or

 59  9 proceeding.

 59 10    b.  Carrying on any activity concerning its internal

 59 11 affairs, including holding meetings of its members or

 59 12 managers.

 59 13    c.  Maintaining accounts in financial institutions.

 59 14    d.  Maintaining offices or agencies for the transfer,

 59 15 exchange, and registration of the company's own securities or

 59 16 maintaining trustees or depositories with respect to those

 59 17 securities.

 59 18    e.  Selling through independent contractors.

 59 19    f.  Soliciting or obtaining orders, whether by mail or

 59 20 electronic means or through employees or agents or otherwise,

 59 21 if the orders require acceptance outside this state before

 59 22 they become contracts.

 59 23    g.  Creating or acquiring indebtedness, mortgages, or

 59 24 security interests in real or personal property.

 59 25    h.  Securing or collecting debts or enforcing mortgages or

 59 26 other security interests in property securing the debts and

 59 27 holding, protecting, or maintaining property so acquired.

 59 28    i.  Conducting an isolated transaction that is completed

 59 29 within thirty days and is not in the course of similar

 59 30 transactions.

 59 31    j.  Transacting business in interstate commerce.

 59 32    2.  For purposes of this article, the ownership in this

 59 33 state of income=producing real property or tangible personal

 59 34 property, other than property excluded under subsection 1,

 59 35 constitutes transacting business in this state.
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 60  1    3.  This section does not apply in determining the contacts

 60  2 or activities that may subject a foreign limited liability

 60  3 company to service of process, taxation, or regulation under

 60  4 law of this state other than this chapter.

 60  5    Sec. 60.  NEW SECTION.  489.804  FILING OF CERTIFICATE OF

 60  6 AUTHORITY.

 60  7    Unless the secretary of state determines that an

 60  8 application for a certificate of authority does not comply

 60  9 with the filing requirements of this chapter, the secretary of

 60 10 state, upon payment of all filing fees, shall file the

 60 11 application of a foreign limited liability company, prepare,

 60 12 sign, and file a certificate of authority to transact business

 60 13 in this state, and send a copy of the filed certificate,

 60 14 together with a receipt for the fees, to the company or its

 60 15 representative.

 60 16    Sec. 61.  NEW SECTION.  489.805  NONCOMPLYING NAME OF

 60 17 FOREIGN LIMITED LIABILITY COMPANY.

 60 18    1.  A foreign limited liability company whose name does not

 60 19 comply with section 489.108 shall not obtain a certificate of

 60 20 authority until it adopts, for the purpose of transacting

 60 21 business in this state, an alternate name that complies with

 60 22 section 489.108.  After obtaining a certificate of authority

 60 23 with an alternate name, a foreign limited liability company

 60 24 shall transact business in this state under the alternate

 60 25 name.

 60 26    2.  If a foreign limited liability company authorized to

 60 27 transact business in this state changes its name to one that

 60 28 does not comply with section 489.108, it may not thereafter

 60 29 transact business in this state until it complies with

 60 30 subsection 1 and obtains an amended certificate of authority.

 60 31    Sec. 62.  NEW SECTION.  489.806  REVOCATION OF CERTIFICATE

 60 32 OF AUTHORITY.

 60 33    1.  A certificate of authority of a foreign limited

 60 34 liability company to transact business in this state may be

 60 35 revoked by the secretary of state in the manner provided in
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 61  1 subsections 2 and 3 if the company does not do any of the

 61  2 following:

 61  3    a.  Pay, within sixty days after the due date, any fee,

 61  4 tax, or penalty due the secretary of state under this chapter

 61  5 or law other than this chapter.

 61  6    b.  Deliver, within sixty days after the due date, its

 61  7 biennial report required under section 489.209.

 61  8    c.  Appoint and maintain a registered agent for service of

 61  9 process as required by section 489.113, subsection 2.

 61 10    d.  Deliver for filing a statement of a change under

 61 11 section 489.114 within thirty days after a change has occurred

 61 12 in the name or address of the registered agent.

 61 13    2.  To revoke a certificate of authority of a foreign

 61 14 limited liability company, the secretary of state must

 61 15 prepare, sign, and file a notice of revocation and send a copy

 61 16 to the company's registered agent for service of process in

 61 17 this state, or if the company does not appoint and maintain a

 61 18 proper registered agent in this state, to the company's

 61 19 registered office.  The notice must state all of the

 61 20 following:

 61 21    a.  The revocation's effective date, which must be at least

 61 22 sixty days after the date the secretary of state sends the

 61 23 copy.

 61 24    b.  The grounds for revocation under subsection 1.

 61 25    3.  The authority of a foreign limited liability company to

 61 26 transact business in this state ceases on the effective date

 61 27 in the notice of revocation unless before that date the

 61 28 company cures each ground for revocation stated in the notice

 61 29 filed under subsection 2.  If the company cures each ground,

 61 30 the secretary of state shall file a record so stating.

 61 31    Sec. 63.  NEW SECTION.  489.807  CANCELLATION OF

 61 32 CERTIFICATE OF AUTHORITY.

 61 33    1.  To cancel its certificate of authority to transact

 61 34 business in this state, a foreign limited liability company

 61 35 must deliver to the secretary of state for filing a notice of
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 62  1 cancellation stating all of the following:

 62  2    a.  The name of the foreign limited liability company and

 62  3 that the company desires to cancel its certificate of

 62  4 authority.

 62  5    b.  That the foreign limited liability company revokes the

 62  6 authority of its registered agent to accept service on its

 62  7 behalf and appoints the secretary of state as its agent for

 62  8 service of process in any proceeding based on a cause of

 62  9 action arising during the time it was authorized to transact

 62 10 business in this state.

 62 11    c.  A mailing address to which the secretary of state may

 62 12 mail a copy of any process served on the secretary of state

 62 13 under paragraph "b".

 62 14    d.  A commitment to notify the secretary of state in the

 62 15 future of any change in the mailing address of the foreign

 62 16 limited liability company.

 62 17    2.  The certificate is canceled when the notice becomes

 62 18 effective.

 62 19    Sec. 64.  NEW SECTION.  489.808  EFFECT OF FAILURE TO HAVE

 62 20 CERTIFICATE OF AUTHORITY.

 62 21    1.  A foreign limited liability company transacting

 62 22 business in this state shall not maintain an action or

 62 23 proceeding in this state unless it has a certificate of

 62 24 authority to transact business in this state.

 62 25    2.  The failure of a foreign limited liability company to

 62 26 have a certificate of authority to transact business in this

 62 27 state does not impair the validity of a contract or act of the

 62 28 company or prevent the company from defending an action or

 62 29 proceeding in this state.

 62 30    3.  The successor to a foreign limited liability company

 62 31 that transacted business in this state without a certificate

 62 32 of authority and the assignee of a cause of action arising out

 62 33 of that business shall not maintain a proceeding based on that

 62 34 cause of action in any court in this state until the foreign

 62 35 limited liability company or its successor obtains a
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 63  1 certificate of authority.

 63  2    4.  A district court may stay a proceeding commenced by a

 63  3 foreign limited liability company, its successor, or assignee

 63  4 until it determines whether the foreign limited liability

 63  5 company or its successor or assignee requires a certificate of

 63  6 authority.  If it so determines, the district court may

 63  7 further stay the proceeding until the foreign limited

 63  8 liability company or its successor or assignee obtains the

 63  9 certificate.

 63 10    5.  A foreign limited liability company is liable for a

 63 11 civil penalty not to exceed a total of one thousand dollars if

 63 12 it transacts business in this state without a certificate of

 63 13 authority.  The attorney general may collect penalties due

 63 14 under this subsection.

 63 15    6.  A member or manager of a foreign limited liability

 63 16 company is not liable for the debts, obligations, or other

 63 17 liabilities of the company solely because the company

 63 18 transacted business in this state without a certificate of

 63 19 authority.

 63 20    7.  If a foreign limited liability company transacts

 63 21 business in this state without a certificate of authority or

 63 22 cancels its certificate of authority, it appoints the

 63 23 secretary of state as its registered agent for service of

 63 24 process for rights of action arising out of the transaction of

 63 25 business in this state.

 63 26    Sec. 65.  NEW SECTION.  489.809  ACTION BY ATTORNEY

 63 27 GENERAL.

 63 28    The attorney general may maintain an action to enjoin a

 63 29 foreign limited liability company from transacting business in

 63 30 this state in violation of this article.

 63 31                            ARTICLE 9

 63 32                       ACTIONS BY MEMBERS

 63 33    Sec. 66.  NEW SECTION.  489.901  DIRECT ACTION BY MEMBER.

 63 34    1.  Subject to subsection 2, a member may maintain a direct

 63 35 action against another member, a manager, or the limited
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 64  1 liability company to enforce the member's rights and otherwise

 64  2 protect the member's interests, including rights and interests

 64  3 under the operating agreement or this chapter or arising

 64  4 independently of the membership relationship.

 64  5    2.  A member maintaining a direct action under this section

 64  6 must plead and prove an actual or threatened injury that is

 64  7 not solely the result of an injury suffered or threatened to

 64  8 be suffered by the limited liability company.

 64  9    Sec. 67.  NEW SECTION.  489.902  DERIVATIVE ACTION.

 64 10    A member may maintain a derivative action to enforce a

 64 11 right of a limited liability company as follows:

 64 12    1.  The member first makes a demand on the other members in

 64 13 a member=managed limited liability company, or the managers of

 64 14 a manager=managed limited liability company, requesting that

 64 15 they cause the company to bring an action to enforce the

 64 16 right, and the managers or other members do not bring the

 64 17 action within ninety days from the date the demand was made

 64 18 unless the member has earlier been notified that the demand

 64 19 has been rejected by the company or unless irreparable injury

 64 20 to the company would result by waiting for the expiration of

 64 21 the ninety=day period.

 64 22    2.  A demand under subsection 1 would be futile.

 64 23    Sec. 68.  NEW SECTION.  489.903  PROPER PLAINTIFF.

 64 24    1.  Except as otherwise provided in subsection 2, a

 64 25 derivative action under section 489.902 may be maintained only

 64 26 by a person that is a member at the time the action is

 64 27 commenced and remains a member while the action continues.

 64 28    2.  If the sole plaintiff in a derivative action dies while

 64 29 the action is pending, the court may permit another member of

 64 30 the limited liability company to be substituted as plaintiff.

 64 31    Sec. 69.  NEW SECTION.  489.904  PLEADING.

 64 32    In a derivative action under section 489.902, the complaint

 64 33 must state with particularity any of the following:

 64 34    1.  The date and content of the plaintiff's demand and the

 64 35 response to the demand by the managers or other members.
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 65  1    2.  If a demand has not been made, the reasons a demand

 65  2 under section 489.902, subsection 1, would be futile.

 65  3    Sec. 70.  NEW SECTION.  489.905  SPECIAL LITIGATION

 65  4 COMMITTEE.

 65  5    1.  If a limited liability company is named as or made a

 65  6 party in a derivative proceeding, the company may appoint a

 65  7 special litigation committee to investigate the claims

 65  8 asserted in the proceeding and determine whether pursuing the

 65  9 action is in the best interests of the company.  If the

 65 10 company appoints a special litigation committee, on motion by

 65 11 the committee made in the name of the company, except for good

 65 12 cause shown, the court shall stay discovery for the time

 65 13 reasonably necessary to permit the committee to make its

 65 14 investigation.  This subsection does not prevent the court

 65 15 from enforcing a person's right to information under section

 65 16 489.410 or, for good cause shown, granting extraordinary

 65 17 relief in the form of a temporary restraining order or

 65 18 preliminary injunction.

 65 19    2.  A special litigation committee may be composed of one

 65 20 or more disinterested and independent individuals, who may be

 65 21 members.

 65 22    3.  A special litigation committee may be appointed as

 65 23 follows:

 65 24    a.  In a member=managed limited liability company, the

 65 25 appointment shall be made as follows:

 65 26    (1)  By the consent of a majority of the members not named

 65 27 as defendants or plaintiffs in the proceeding.

 65 28    (2)  If all members are named as defendants or plaintiffs

 65 29 in the proceeding, by a majority of the members named as

 65 30 defendants.

 65 31    b.  In a manager=managed limited liability company, the

 65 32 appointment shall be made as follows::

 65 33    (1)  By a majority of the managers not named as defendants

 65 34 or plaintiffs in the proceeding.

 65 35    (2)  If all managers are named as defendants or plaintiffs
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 66  1 in the proceeding, by a majority of the managers named as

 66  2 defendants.

 66  3    4.  After appropriate investigation, a special litigation

 66  4 committee may determine that it is in the best interests of

 66  5 the limited liability company that any of the following occur

 66  6 in connection with the proceeding:

 66  7    a.  Continue under the control of the plaintiff.

 66  8    b.  Continue under the control of the committee.

 66  9    c.  Be settled on terms approved by the committee.

 66 10    d.  Be dismissed.

 66 11    5.  After making a determination under subsection 4, a

 66 12 special litigation committee shall file with the court a

 66 13 statement of its determination and its report supporting its

 66 14 determination, giving notice to the plaintiff.  The court

 66 15 shall determine whether the members of the committee were

 66 16 disinterested and independent and whether the committee

 66 17 conducted its investigation and made its recommendation in

 66 18 good faith, independently, and with reasonable care, with the

 66 19 committee having the burden of proof.  If the court finds that

 66 20 the members of the committee were disinterested and

 66 21 independent and that the committee acted in good faith,

 66 22 independently, and with reasonable care, the court shall

 66 23 enforce the determination of the committee.  Otherwise, the

 66 24 court shall dissolve the stay of discovery entered under

 66 25 subsection 1 and allow the action to proceed under the

 66 26 direction of the plaintiff.

 66 27    Sec. 71.  NEW SECTION.  489.906  PROCEEDS AND EXPENSES.

 66 28    1.  Except as otherwise provided in subsection 2, all of

 66 29 the following apply:

 66 30    a.  Any proceeds or other benefits of a derivative action

 66 31 under section 489.902, whether by judgment, compromise, or

 66 32 settlement, belong to the limited liability company and not to

 66 33 the plaintiff.

 66 34    b.  If the plaintiff receives any proceeds, the plaintiff

 66 35 shall remit them immediately to the company.
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 67  1    2.  If a derivative action under section 489.902 is

 67  2 successful in whole or in part, the court may award the

 67  3 plaintiff reasonable expenses, including reasonable attorney

 67  4 fees and costs, from the recovery of the limited liability

 67  5 company.

 67  6                           ARTICLE 10

 67  7              MERGER, CONVERSION, AND DOMESTICATION

 67  8    Sec. 72.  NEW SECTION.  489.1001  DEFINITIONS.

 67  9    As used in this article:

 67 10    1.  "Constituent limited liability company" means a

 67 11 constituent organization that is a limited liability company.

 67 12    2.  "Constituent organization" means an organization that

 67 13 is party to a merger.

 67 14    3.  "Converted organization" means the organization into

 67 15 which a converting organization converts pursuant to sections

 67 16 489.1006 through 489.1009.

 67 17    4.  "Converting limited liability company" means a

 67 18 converting organization that is a limited liability company.

 67 19    5.  "Converting organization" means an organization that

 67 20 converts into another organization pursuant to section

 67 21 489.1006.

 67 22    6.  "Domesticated company" means the company that exists

 67 23 after a domesticating foreign limited liability company or

 67 24 limited liability company effects a domestication pursuant to

 67 25 sections 489.1010 through 489.1013.

 67 26    7.  "Domesticating company" means the company that effects

 67 27 a domestication pursuant to sections 489.1010 through

 67 28 489.1013.

 67 29    8.  "Governing statute" means the statute that governs an

 67 30 organization's internal affairs.

 67 31    9.  "Organization" means a general partnership, including a

 67 32 limited liability partnership, limited partnership, including

 67 33 a limited liability limited partnership, limited liability

 67 34 company, business trust, corporation, or any other person

 67 35 having a governing statute.  The term includes a domestic or
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 68  1 foreign organization regardless of whether organized for

 68  2 profit.

 68  3    10.  "Organizational documents" means all of the following:

 68  4    a.  For a domestic or foreign general partnership, its

 68  5 partnership agreement.

 68  6    b.  For a limited partnership or foreign limited

 68  7 partnership, its certificate of limited partnership and

 68  8 partnership agreement.

 68  9    c.  For a domestic or foreign limited liability company,

 68 10 its certificate or articles of organization and operating

 68 11 agreement, or comparable records as provided in its governing

 68 12 statute.

 68 13    d.  For a business trust, its agreement of trust and

 68 14 declaration of trust.

 68 15    e.  For a domestic or foreign corporation for profit, its

 68 16 articles of incorporation, bylaws, and other agreements among

 68 17 its shareholders which are authorized by its governing

 68 18 statute, or comparable records as provided in its governing

 68 19 statute.

 68 20    f.  For any other organization, the basic records that

 68 21 create the organization and determine its internal governance

 68 22 and the relations among the persons that own it, have an

 68 23 interest in it, or are members of it.

 68 24    11.  "Personal liability" means liability for a debt,

 68 25 obligation, or other liability of an organization which is

 68 26 imposed on a person that co=owns, has an interest in, or is a

 68 27 member of the organization by any of the following:

 68 28    a.  The governing statute solely by reason of the person

 68 29 co=owning, having an interest in, or being a member of the

 68 30 organization.

 68 31    b.  The organization's organizational documents under a

 68 32 provision of the governing statute authorizing those documents

 68 33 to make one or more specified persons liable for all or

 68 34 specified debts, obligations, or other liabilities of the

 68 35 organization solely by reason of the person or persons
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 69  1 co=owning, having an interest in, or being a member of the

 69  2 organization.

 69  3    12.  "Surviving organization" means an organization into

 69  4 which one or more other organizations are merged whether the

 69  5 organization preexisted the merger or was created by the

 69  6 merger.

 69  7    Sec. 73.  NEW SECTION.  489.1002  MERGER.

 69  8    1.  A limited liability company may merge with one or more

 69  9 other constituent organizations pursuant to this section,

 69 10 sections 489.1003 through 489.1005, and a plan of merger, if

 69 11 all of the following apply:

 69 12    a.  The governing statute of each of the other

 69 13 organizations authorizes the merger.

 69 14    b.  The merger is not prohibited by the law of a

 69 15 jurisdiction that enacted any of the governing statutes.

 69 16    c.  Each of the other organizations complies with its

 69 17 governing statute in effecting the merger.

 69 18    2.  A plan of merger must be in a record and must include

 69 19 all of the following:

 69 20    a.  The name and form of each constituent organization.

 69 21    b.  The name and form of the surviving organization and, if

 69 22 the surviving organization is to be created by the merger, a

 69 23 statement to that effect.

 69 24    c.  The terms and conditions of the merger, including the

 69 25 manner and basis for converting the interests in each

 69 26 constituent organization into any combination of money,

 69 27 interests in the surviving organization, and other

 69 28 consideration.

 69 29    d.  If the surviving organization is to be created by the

 69 30 merger, the surviving organization's organizational documents

 69 31 that are proposed to be in a record.

 69 32    e.  If the surviving organization is not to be created by

 69 33 the merger, any amendments to be made by the merger to the

 69 34 surviving organization's organizational documents that are, or

 69 35 are proposed to be, in a record.
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 70  1    Sec. 74.  NEW SECTION.  489.1003  ACTION ON PLAN OF MERGER

 70  2 BY CONSTITUENT LIMITED LIABILITY COMPANY.

 70  3    1.  Subject to section 489.1014, a plan of merger must be

 70  4 consented to by all the members of a constituent limited

 70  5 liability company.

 70  6    2.  Subject to section 489.1014 and any contractual rights,

 70  7 after a merger is approved, and at any time before articles of

 70  8 merger are delivered to the secretary of state for filing

 70  9 under section 489.1004, a constituent limited liability

 70 10 company may amend the plan or abandon the merger as follows:

 70 11    a.  As provided in the plan.

 70 12    b.  Except as otherwise prohibited in the plan, with the

 70 13 same consent as was required to approve the plan.

 70 14    Sec. 75.  NEW SECTION.  489.1004  FILINGS REQUIRED FOR

 70 15 MERGER == EFFECTIVE DATE.

 70 16    1.  After each constituent organization has approved a

 70 17 merger, articles of merger must be signed on behalf of all of

 70 18 the following:

 70 19    a.  Each constituent limited liability company, as provided

 70 20 in section 489.203, subsection 1.

 70 21    b.  Each other constituent organization, as provided in its

 70 22 governing statute.

 70 23    2.  Articles of merger under this section must include all

 70 24 of the following:

 70 25    a.  The name and form of each constituent organization and

 70 26 the jurisdiction of its governing statute.

 70 27    b.  The name and form of the surviving organization, the

 70 28 jurisdiction of its governing statute, and, if the surviving

 70 29 organization is created by the merger, a statement to that

 70 30 effect.

 70 31    c.  The date the merger is effective under the governing

 70 32 statute of the surviving organization.

 70 33    d.  If the surviving organization is to be created by the

 70 34 merger as follows:

 70 35    (1)  If it will be a limited liability company, the
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 71  1 company's certificate of organization.

 71  2    (2)  If it will be an organization other than a limited

 71  3 liability company, the organizational document that creates

 71  4 the organization that is in a public record.

 71  5    e.  If the surviving organization preexists the merger, any

 71  6 amendments provided for in the plan of merger for the

 71  7 organizational document that created the organization that are

 71  8 in a public record.

 71  9    f.  A statement as to each constituent organization that

 71 10 the merger was approved as required by the organization's

 71 11 governing statute.

 71 12    g.  If the surviving organization is a foreign organization

 71 13 not authorized to transact business in this state, the street

 71 14 and mailing addresses of an office that the secretary of state

 71 15 may use for the purposes of section 489.1005, subsection 2.

 71 16    h.  Any additional information required by the governing

 71 17 statute of any constituent organization.

 71 18    3.  Each constituent limited liability company shall

 71 19 deliver the articles of merger for filing in the office of the

 71 20 secretary of state.

 71 21    4.  A merger becomes effective under this article as

 71 22 follows:

 71 23    a.  If the surviving organization is a limited liability

 71 24 company, upon the later of any of the following:

 71 25    (1)  Compliance with subsection 3.

 71 26    (2)  Subject to section 489.205, subsection 3, as specified

 71 27 in the articles of merger.

 71 28    b.  If the surviving organization is not a limited

 71 29 liability company, as provided by the governing statute of the

 71 30 surviving organization.

 71 31    Sec. 76.  NEW SECTION.  489.1005  EFFECT OF MERGER.

 71 32    1.  When a merger becomes effective all of the following

 71 33 apply:

 71 34    a.  The surviving organization continues or comes into

 71 35 existence.
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 72  1    b.  Each constituent organization that merges into the

 72  2 surviving organization ceases to exist as a separate entity.

 72  3    c.  All property owned by each constituent organization

 72  4 that ceases to exist vests in the surviving organization.

 72  5    d.  All debts, obligations, or other liabilities of each

 72  6 constituent organization that ceases to exist continue as

 72  7 debts, obligations, or other liabilities of the surviving

 72  8 organization.

 72  9    e.  An action or proceeding pending by or against any

 72 10 constituent organization that ceases to exist may be continued

 72 11 as if the merger had not occurred.

 72 12    f.  Except as prohibited by other law, all of the rights,

 72 13 privileges, immunities, powers, and purposes of each

 72 14 constituent organization that ceases to exist vest in the

 72 15 surviving organization.

 72 16    g.  Except as otherwise provided in the plan of merger, the

 72 17 terms and conditions of the plan of merger take effect.

 72 18    h.  Except as otherwise agreed, if a constituent limited

 72 19 liability company ceases to exist, the merger does not

 72 20 dissolve the limited liability company for the purposes of

 72 21 article 7.

 72 22    i.  If the surviving organization is created by the merger,

 72 23 any of the following applies:

 72 24    (1)  If it is a limited liability company, the certificate

 72 25 of organization becomes effective.

 72 26    (2)  If it is an organization other than a limited

 72 27 liability company, the organizational document that creates

 72 28 the organization becomes effective.

 72 29    j.  If the surviving organization preexisted the merger,

 72 30 any amendments provided for in the articles of merger for the

 72 31 organizational document that created the organization become

 72 32 effective.

 72 33    2.  A surviving organization that is a foreign organization

 72 34 consents to the jurisdiction of the courts of this state to

 72 35 enforce any debt, obligation, or other liability owed by a
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 73  1 constituent organization, if before the merger the constituent

 73  2 organization was subject to suit in this state on the debt,

 73  3 obligation, or other liability.  A surviving organization that

 73  4 is a foreign organization and not authorized to transact

 73  5 business in this state appoints the secretary of state as its

 73  6 registered agent for service of process for the purposes of

 73  7 enforcing a debt, obligation, or other liability under this

 73  8 subsection.  Service on the secretary of state under this

 73  9 subsection must be made in the same manner and has the same

 73 10 consequences as in section 489.116, subsections 3 and 4.

 73 11    Sec. 77.  NEW SECTION.  489.1006  CONVERSION.

 73 12    1.  An organization other than a limited liability company

 73 13 or a foreign limited liability company may convert to a

 73 14 limited liability company, and a limited liability company may

 73 15 convert to an organization other than a foreign limited

 73 16 liability company pursuant to this section, sections 489.1007

 73 17 through 489.1009, and a plan of conversion, if all of the

 73 18 following apply:

 73 19    a.  The other organization's governing statute authorizes

 73 20 the conversion.

 73 21    b.  The conversion is not prohibited by the law of the

 73 22 jurisdiction that enacted the other organization's governing

 73 23 statute.

 73 24    c.  The other organization complies with its governing

 73 25 statute in effecting the conversion.

 73 26    2.  A plan of conversion must be in a record and must

 73 27 include all of the following:

 73 28    a.  The name and form of the organization before

 73 29 conversion.

 73 30    b.  The name and form of the organization after conversion.

 73 31    c.  The terms and conditions of the conversion, including

 73 32 the manner and basis for converting interests in the

 73 33 converting organization into any combination of money,

 73 34 interests in the converted organization, and other

 73 35 consideration.

House File 2633 - Introduced continued

 74  1    d.  The organizational documents of the converted

 74  2 organization that are, or are proposed to be, in a record.

 74  3    Sec. 78.  NEW SECTION.  489.1007  ACTION ON PLAN OF

 74  4 CONVERSION BY CONVERTING LIMITED LIABILITY COMPANY.

 74  5    1.  Subject to section 489.1014, a plan of conversion must

 74  6 be consented to by all the members of a converting limited

 74  7 liability company.

 74  8    2.  Subject to section 489.1014 and any contractual rights,

 74  9 after a conversion is approved, and at any time before

 74 10 articles of conversion are delivered to the secretary of state

 74 11 for filing under section 489.1008, a converting limited

 74 12 liability company may amend the plan or abandon the conversion

 74 13 as follows:

 74 14    a.  As provided in the plan.

 74 15    b.  Except as otherwise prohibited in the plan, by the same

 74 16 consent as was required to approve the plan.

 74 17    Sec. 79.  NEW SECTION.  489.1008  FILINGS REQUIRED FOR

 74 18 CONVERSION == EFFECTIVE DATE.

 74 19    1.  After a plan of conversion is approved, all of the

 74 20 following apply:

 74 21    a.  A converting limited liability company shall deliver to

 74 22 the secretary of state for filing articles of conversion,

 74 23 which must be signed as provided in section 489.203,

 74 24 subsection 1, and must include all of the following:

 74 25    (1)  A statement that the limited liability company has

 74 26 been converted into another organization.

 74 27    (2)  The name and form of the organization and the

 74 28 jurisdiction of its governing statute.

 74 29    (3)  The date the conversion is effective under the

 74 30 governing statute of the converted organization.

 74 31    (4)  A statement that the conversion was approved as

 74 32 required by this chapter.

 74 33    (5)  A statement that the conversion was approved as

 74 34 required by the governing statute of the converted

 74 35 organization.
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 75  1    (6)  All documents required to be filed with the secretary

 75  2 of state in accordance with the governing statute of the

 75  3 converted organization to effectuate the conversion.

 75  4    (7)  If the converted organization is a foreign

 75  5 organization not authorized to transact business in this

 75  6 state, the street and mailing addresses of an office which the

 75  7 secretary of state may use for the purposes of section

 75  8 489.1009, subsection 3.

 75  9    b.  If the converting organization is not a converting

 75 10 limited liability company, the converting organization shall

 75 11 deliver to the secretary of state for filing a certificate of

 75 12 organization, which must include, in addition to the

 75 13 information required by section 489.201, subsection 2, all of

 75 14 the following:

 75 15    (1)  A statement that the converted organization was

 75 16 converted from another organization.

 75 17    (2)  The name and form of that converting organization and

 75 18 the jurisdiction of its governing statute.

 75 19    (3)  A statement that the conversion was approved in a

 75 20 manner that complied with the converting organization's

 75 21 governing statute.

 75 22    2.  A conversion becomes effective as follows:

 75 23    a.  If the converted organization is a limited liability

 75 24 company, when the certificate of organization takes effect.

 75 25    b.  If the converted organization is not a limited

 75 26 liability company, as provided by the governing statute of the

 75 27 converted organization.

 75 28    Sec. 80.  NEW SECTION.  489.1009  EFFECT OF CONVERSION.

 75 29    1.  An organization that has been converted pursuant to

 75 30 this article is for all purposes the same entity that existed

 75 31 before the conversion.

 75 32    2.  When a conversion takes effect all of the following

 75 33 apply:

 75 34    a.  All property owned by the converting organization

 75 35 remains vested in the converted organization.
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 76  1    b.  All debts, obligations, or other liabilities of the

 76  2 converting organization continue as debts, obligations, or

 76  3 other liabilities of the converted organization.

 76  4    c.  An action or proceeding pending by or against the

 76  5 converting organization may be continued as if the conversion

 76  6 had not occurred.

 76  7    d.  Except as prohibited by law other than this chapter,

 76  8 all of the rights, privileges, immunities, powers, and

 76  9 purposes of the converting organization remain vested in the

 76 10 converted organization.

 76 11    e.  Except as otherwise provided in the plan of conversion,

 76 12 the terms and conditions of the plan of conversion take

 76 13 effect.

 76 14    f.  Except as otherwise agreed, the conversion does not

 76 15 dissolve a converting limited liability company for the

 76 16 purposes of article 7.

 76 17    3.  A converted organization that is a foreign organization

 76 18 consents to the jurisdiction of the courts of this state to

 76 19 enforce any debt, obligation, or other liability for which the

 76 20 converting limited liability company is liable if, before the

 76 21 conversion, the converting limited liability company was

 76 22 subject to suit in this state on the debt, obligation, or

 76 23 other liability.  A converted organization that is a foreign

 76 24 organization and not authorized to transact business in this

 76 25 state appoints the secretary of state as its registered agent

 76 26 for service of process for purposes of enforcing a debt,

 76 27 obligation, or other liability under this subsection.  Service

 76 28 on the secretary of state under this subsection must be made

 76 29 in the same manner and has the same consequences as in section

 76 30 489.116, subsections 3 and 4.

 76 31    Sec. 81.  NEW SECTION.  489.1010  DOMESTICATION.

 76 32    1.  A foreign limited liability company may become a

 76 33 limited liability company pursuant to this section, sections

 76 34 489.1011 through 489.1013, and a plan of domestication, if all

 76 35 of the following apply:
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 77  1    a.  The foreign limited liability company's governing

 77  2 statute authorizes the domestication.

 77  3    b.  The domestication is not prohibited by the law of the

 77  4 jurisdiction that enacted the governing statute.

 77  5    c.  The foreign limited liability company complies with its

 77  6 governing statute in effecting the domestication.

 77  7    2.  A limited liability company may become a foreign

 77  8 limited liability company pursuant to this section, sections

 77  9 489.1011 through 489.1013, and a plan of domestication, if all

 77 10 of the following apply:

 77 11    a.  The foreign limited liability company's governing

 77 12 statute authorizes the domestication.

 77 13    b.  The domestication is not prohibited by the law of the

 77 14 jurisdiction that enacted the governing statute.

 77 15    c.  The foreign limited liability company complies with its

 77 16 governing statute in effecting the domestication.

 77 17    3.  A plan of domestication must be in a record and must

 77 18 include all of the following:

 77 19    a.  The name of the domesticating company before

 77 20 domestication and the jurisdiction of its governing statute.

 77 21    b.  The name of the domesticated company after

 77 22 domestication and the jurisdiction of its governing statute.

 77 23    c.  The terms and conditions of the domestication,

 77 24 including the manner and basis for converting interests in the

 77 25 domesticating company into any combination of money, interests

 77 26 in the domesticated company, and other consideration.

 77 27    d.  The organizational documents of the domesticated

 77 28 company that are, or are proposed to be, in a record.

 77 29    Sec. 82.  NEW SECTION.  489.1011  ACTION ON PLAN OF

 77 30 DOMESTICATION BY DOMESTICATING LIMITED LIABILITY COMPANY.

 77 31    1.  A plan of domestication must be consented to as

 77 32 follows:

 77 33    a.  By all the members, subject to section 489.1014, if the

 77 34 domesticating company is a limited liability company.

 77 35    b.  As provided in the domesticating company's governing
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 78  1 statute, if the company is a foreign limited liability

 78  2 company.

 78  3    2.  Subject to any contractual rights, after a

 78  4 domestication is approved, and at any time before articles of

 78  5 domestication are delivered to the secretary of state for

 78  6 filing under section 489.1012, a domesticating limited

 78  7 liability company may amend the plan or abandon the

 78  8 domestication as follows:

 78  9    a.  As provided in the plan.

 78 10    b.  Except as otherwise prohibited in the plan, by the same

 78 11 consent as was required to approve the plan.

 78 12    Sec. 83.  NEW SECTION.  489.1012  FILINGS REQUIRED FOR

 78 13 DOMESTICATION == EFFECTIVE DATE.

 78 14    1.  After a plan of domestication is approved, a

 78 15 domesticating company shall deliver to the secretary of state

 78 16 for filing articles of domestication, which must include all

 78 17 of the following:

 78 18    a.  A statement, as the case may be, that the company has

 78 19 been domesticated from or into another jurisdiction.

 78 20    b.  The name of the domesticating company and the

 78 21 jurisdiction of its governing statute.

 78 22    c.  The name of the domesticated company and the

 78 23 jurisdiction of its governing statute.

 78 24    d.  The date the domestication is effective under the

 78 25 governing statute of the domesticated company.

 78 26    e.  If the domesticating company was a limited liability

 78 27 company, a statement that the domestication was approved as

 78 28 required by this chapter.

 78 29    f.  If the domesticating company was a foreign limited

 78 30 liability company, a statement that the domestication was

 78 31 approved as required by the governing statute of the other

 78 32 jurisdiction.

 78 33    g.  If the domesticated company was a foreign limited

 78 34 liability company not authorized to transact business in this

 78 35 state, the street and mailing addresses of an office that the
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 79  1 secretary of state may use for the purposes of section

 79  2 489.1013, subsection 2.

 79  3    2.  A domestication becomes effective as follows:

 79  4    a.  When the certificate of organization takes effect, if

 79  5 the domesticated company is a limited liability company.

 79  6    b.  According to the governing statute of the domesticated

 79  7 company, if the domesticated organization is a foreign limited

 79  8 liability company.

 79  9    Sec. 84.  NEW SECTION.  489.1013  EFFECT OF DOMESTICATION.

 79 10    1.  When a domestication takes effect, all of the following

 79 11 apply:

 79 12    a.  The domesticated company is for all purposes the

 79 13 company that existed before the domestication.

 79 14    b.  All property owned by the domesticating company remains

 79 15 vested in the domesticated company.

 79 16    c.  All debts, obligations, or other liabilities of the

 79 17 domesticating company continue as debts, obligations, or other

 79 18 liabilities of the domesticated company.

 79 19    d.  An action or proceeding pending by or against a

 79 20 domesticating company may be continued as if the domestication

 79 21 had not occurred.

 79 22    e.  Except as prohibited by other law, all of the rights,

 79 23 privileges, immunities, powers, and purposes of the

 79 24 domesticating company remain vested in the domesticated

 79 25 company.

 79 26    f.  Except as otherwise provided in the plan of

 79 27 domestication, the terms and conditions of the plan of

 79 28 domestication take effect.

 79 29    g.  Except as otherwise agreed, the domestication does not

 79 30 dissolve a domesticating limited liability company for the

 79 31 purposes of article 7.

 79 32    2.  A domesticated company that is a foreign limited

 79 33 liability company consents to the jurisdiction of the courts

 79 34 of this state to enforce any debt, obligation, or other

 79 35 liability owed by the domesticating company, if, before the
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 80  1 domestication, the domesticating company was subject to suit

 80  2 in this state on the debt, obligation, or other liability.  A

 80  3 domesticated company that is a foreign limited liability

 80  4 company and not authorized to transact business in this state

 80  5 appoints the secretary of state as its registered agent for

 80  6 service of process for purposes of enforcing a debt,

 80  7 obligation, or other liability under this subsection.  Service

 80  8 on the secretary of state under this subsection must be made

 80  9 in the same manner and has the same consequences as in section

 80 10 489.116, subsections 3 and 4.

 80 11    3.  If a limited liability company has adopted and approved

 80 12 a plan of domestication under section 489.1010 providing for

 80 13 the company to be domesticated in a foreign jurisdiction, a

 80 14 statement surrendering the company's certificate of

 80 15 organization must be delivered to the secretary of state for

 80 16 filing setting forth all of the following:

 80 17    a.  The name of the company.

 80 18    b.  A statement that the certificate of organization is

 80 19 being surrendered in connection with the domestication of the

 80 20 company in a foreign jurisdiction.

 80 21    c.  A statement the domestication was approved as required

 80 22 by this chapter.

 80 23    d.  The jurisdiction of formation of the domesticated

 80 24 foreign limited liability company.

 80 25    Sec. 85.  NEW SECTION.  489.1014  RESTRICTIONS ON APPROVAL

 80 26 OF MERGERS, CONVERSIONS, AND DOMESTICATIONS.

 80 27    1.  If a member of a constituent, converting, or

 80 28 domesticating limited liability company will have personal

 80 29 liability with respect to a surviving, converted, or

 80 30 domesticated organization, approval or amendment of a plan of

 80 31 merger, conversion, or domestication is ineffective without

 80 32 the consent of the member, unless all of the following apply:

 80 33    a.  The company's operating agreement provides for approval

 80 34 of a merger, conversion, or domestication with the consent of

 80 35 fewer than all the members.
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 81  1    b.  The member has consented to the provision of the

 81  2 operating agreement.

 81  3    2.  A member does not give the consent required by

 81  4 subsection 1 merely by consenting to a provision of the

 81  5 operating agreement that permits the operating agreement to be

 81  6 amended with the consent of fewer than all the members.

 81  7    Sec. 86.  NEW SECTION.  489.1015  MERGER OF DOMESTIC

 81  8 COOPERATIVE INTO A DOMESTIC LIMITED LIABILITY COMPANY.

 81  9    1.  A limited liability company may merge with a domestic

 81 10 cooperative only as provided by this section.  A limited

 81 11 liability company may merge with one or more domestic

 81 12 cooperatives if all of the following apply:

 81 13    a.  Only one limited liability company and one or more

 81 14 domestic cooperatives are parties to the merger.

 81 15    b.  When the merger becomes effective, the separate

 81 16 existence of each domestic cooperative ceases and the limited

 81 17 liability company is the surviving entity per organization.

 81 18    c.  As to each domestic cooperative, the plan of merger is

 81 19 initiated and adopted, and the merger is effectuated, as

 81 20 provided in section 501A.1101.

 81 21    d.  As to the limited liability company, the plan of merger

 81 22 complies with section 489.1002, the plan of merger is approved

 81 23 as provided in section 489.1003, and the articles of merger

 81 24 are prepared, signed, and filed as provided in section

 81 25 489.1004.

 81 26    e.  Notwithstanding section 489.1002 or 489.1005, the

 81 27 surviving organization must be the limited liability company.

 81 28    2.  Section 501A.1103 governs the abandonment by a domestic

 81 29 cooperative of a merger authorized by this section.  Section

 81 30 489.1003, subsection 2, governs the abandonment by a limited

 81 31 liability company of a merger authorized by this section.

 81 32    Sec. 87.  NEW SECTION.  489.1016  ARTICLE NOT EXCLUSIVE.

 81 33    This article does not preclude an entity from being merged,

 81 34 converted, or domesticated under law other than this chapter.

 81 35                           ARTICLE 11
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 82  1            PROFESSIONAL LIMITED LIABILITY COMPANIES

 82  2    Sec. 88.  NEW SECTION.  489.1101  DEFINITIONS.

 82  3    As used in this article, unless the context otherwise

 82  4 requires:

 82  5    1.  "Employee" or "agent" does not include a clerk,

 82  6 stenographer, secretary, bookkeeper, technician, or other

 82  7 person who is not usually and ordinarily considered by custom

 82  8 and practice to be practicing a profession nor any other

 82  9 person who performs all that person's duties for the

 82 10 professional limited liability company under the direct

 82 11 supervision and control of one or more managers, employees, or

 82 12 agents of the professional limited liability company who are

 82 13 duly licensed in this state to practice a profession which the

 82 14 limited liability company is authorized to practice in this

 82 15 state.  This article does not require any such persons to be

 82 16 licensed to practice a profession if they are not required to

 82 17 be licensed under any other law of this state.

 82 18    2.  "Foreign professional limited liability company" means

 82 19 a limited liability company organized under laws other than

 82 20 the laws of this state for a purpose for which a professional

 82 21 limited liability company may be organized under this article.

 82 22    3.  "Licensed" includes registered, certified, admitted to

 82 23 practice, or otherwise legally authorized under the laws of

 82 24 this state.

 82 25    4.  "Profession" means the profession of certified public

 82 26 accountancy, architecture, chiropractic, dentistry, physical

 82 27 therapy, psychology, professional engineering, land surveying,

 82 28 landscape architecture, law, medicine and surgery, optometry,

 82 29 osteopathy, osteopathic medicine and surgery, accounting

 82 30 practitioner, podiatry, speech pathology, audiology,

 82 31 veterinary medicine, pharmacy, nursing, or marriage and family

 82 32 therapy, provided that the marriage and family therapist is

 82 33 licensed under chapters 147 and 154D.

 82 34    5.  "Professional limited liability company" means a

 82 35 limited liability company subject to this article, except a
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 83  1 foreign professional limited liability company.

 83  2    6.  "Regulating board" means any board, commission, court,

 83  3 or governmental authority which, under the laws of this state,

 83  4 is charged with the licensing, registration, certification,

 83  5 admission to practice, or other legal authorization of the

 83  6 practitioners of any profession.

 83  7    7.  a.  "Voluntary transfer" includes a sale, voluntary

 83  8 assignment, gift, pledge, or encumbrance; a voluntary change

 83  9 of legal or equitable ownership or beneficial interest; or a

 83 10 voluntary change of persons having voting rights with respect

 83 11 to any transferable interest, except as proxies.

 83 12    b.  "Voluntary transfer" does not include a transfer of an

 83 13 individual's interest in a limited liability company or other

 83 14 property to a guardian or conservator appointed for that

 83 15 individual or the individual's property.

 83 16    Sec. 89.  NEW SECTION.  489.1102  PURPOSES AND POWERS.

 83 17    A professional limited liability company shall be organized

 83 18 only for the purpose of engaging in the practice of one

 83 19 specific profession, or two or more specific professions which

 83 20 could lawfully be practiced in combination by a licensed

 83 21 individual or a partnership of licensed individuals, and for

 83 22 the additional purpose of doing all lawful things which may be

 83 23 incidental to or necessary or convenient in connection with

 83 24 the practice of the profession or professions.  The

 83 25 certificate of organization of a professional limited

 83 26 liability company shall state in substance that the purposes

 83 27 for which the professional limited liability company is

 83 28 organized are to engage in the general practice of a specified

 83 29 profession or professions, or one or more specified branches

 83 30 or divisions thereof, and to do all lawful things which may be

 83 31 incidental to or necessary or convenient in connection with

 83 32 the practice of the profession or professions.

 83 33    Sec. 90.  NEW SECTION.  489.1103  NAME.

 83 34    The name of a professional limited liability company, the

 83 35 name of a foreign professional limited liability company or
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 84  1 its name as modified for use in this state, and any fictitious

 84  2 name or trade name adopted by a professional limited liability

 84  3 company or foreign professional limited liability company

 84  4 shall contain the words "professional limited liability

 84  5 company" or the abbreviation "P.L.L.C." or "PLLC", and except

 84  6 for the addition of such words or abbreviation, shall be a

 84  7 name which could lawfully be used by a licensed individual or

 84  8 by a partnership of licensed individuals in the practice in

 84  9 this state of a profession which the professional limited

 84 10 liability company is authorized to practice.  Each regulating

 84 11 board may by rule adopt additional requirements as to the

 84 12 corporate names and fictitious or trade names of professional

 84 13 limited liability companies and foreign professional limited

 84 14 liability companies which are authorized to practice a

 84 15 profession which is within the jurisdiction of the regulating

 84 16 board.

 84 17    Sec. 91.  NEW SECTION.  489.1104  WHO MAY ORGANIZE.

 84 18    One or more individuals having capacity to contract and

 84 19 licensed to practice a profession in this state in which the

 84 20 professional limited liability company is to be authorized to

 84 21 practice, may organize a professional limited liability

 84 22 company.

 84 23    Sec. 92.  NEW SECTION.  489.1105  PRACTICE BY PROFESSIONAL

 84 24 LIMITED LIABILITY COMPANY.

 84 25    Notwithstanding any other statute or rule of law, a

 84 26 professional limited liability company may practice a

 84 27 profession, but may do so in this state only through a member,

 84 28 manager, employee, or agent, who is licensed to practice the

 84 29 same profession in this state.  In its practice of a

 84 30 profession, a professional limited liability company shall not

 84 31 do any act which could not lawfully be done by an individual

 84 32 licensed to practice the profession which the professional

 84 33 limited liability company is authorized to practice.

 84 34    Sec. 93.  NEW SECTION.  489.1106  PROFESSIONAL REGULATION.

 84 35    A professional limited liability company shall not be
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 85  1 required to register with or to obtain any license,

 85  2 registration, certificate, or other legal authorization from a

 85  3 regulating board in order to practice a profession.  Except as

 85  4 provided in this section, this article does not restrict or

 85  5 limit in any manner the authority or duties of any regulating

 85  6 board with respect to individuals practicing a profession

 85  7 which is within the jurisdiction of the regulating board, even

 85  8 if the individual is a member, manager, employee, or agent of

 85  9 a professional limited liability company or foreign

 85 10 professional limited liability company and practices the

 85 11 individual's profession through such professional limited

 85 12 liability company.

 85 13    Sec. 94.  NEW SECTION.  489.1107  RELATIONSHIP AND

 85 14 LIABILITY TO PERSONS SERVED.

 85 15    This article does not modify any law applicable to the

 85 16 relationship between an individual practicing a profession and

 85 17 a person receiving professional services, including but not

 85 18 limited to any liability arising out of such practice or any

 85 19 law respecting privileged communications.  This article does

 85 20 not modify or affect the ethical standards or standards of

 85 21 conduct of any profession, including but not limited to any

 85 22 standards prohibiting or limiting the practice of the

 85 23 profession by a limited liability company or prohibiting or

 85 24 limiting the practice of two or more professions in

 85 25 combination.  All such standards shall apply to the members,

 85 26 managers, employees, and agents through whom a professional

 85 27 limited liability company practices any profession in this

 85 28 state, to the same extent that the standards apply to an

 85 29 individual practitioner.

 85 30    Sec. 95.  NEW SECTION.  489.1108  ISSUANCE OF INTERESTS.

 85 31    An interest of a professional limited liability company

 85 32 shall be issued only to an individual who is licensed to

 85 33 practice in any state a profession which the professional

 85 34 limited liability company is authorized to practice.

 85 35 Interests of a professional limited liability company shall
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 86  1 not at any time be issued in, transferred into, or held in

 86  2 joint tenancy, tenancy in common, or any other form of joint

 86  3 ownership or co=ownership.  Chapter 502 shall not be

 86  4 applicable to nor govern any transaction relating to any

 86  5 interests of a professional limited liability company.

 86  6    Sec. 96.  NEW SECTION.  489.1109  ASSIGNMENT OF INTERESTS.

 86  7    A member or other person shall not make a voluntary

 86  8 assignment of an interest in a professional limited liability

 86  9 company to any person, except to the professional limited

 86 10 liability company or to an individual who is licensed to

 86 11 practice in this state a profession which the limited

 86 12 liability company is authorized to practice.  The certificate

 86 13 of organization or operating agreement of the professional

 86 14 limited liability company may contain any additional

 86 15 provisions restricting the assignment of interests.  Unless

 86 16 the certificate of organization or an operating agreement

 86 17 otherwise provides, a voluntary assignment requires the

 86 18 unanimous consent of the members.

 86 19    Sec. 97.  NEW SECTION.  489.1110  CONVERTIBLE INTERESTS ==

 86 20 RIGHTS AND OPTIONS.

 86 21    A professional limited liability company shall not create

 86 22 or issue any interest convertible into an interest of the

 86 23 professional limited liability company.  The provisions of

 86 24 this article with respect to the issuance and transfer of

 86 25 interests apply to the creation, issuance, and transfer of any

 86 26 right or option entitling the holder to purchase from a

 86 27 professional limited liability company any interest of the

 86 28 professional limited liability company.  A right or option

 86 29 shall not be transferable, whether voluntarily, involuntarily,

 86 30 by operation of law, or in any other manner.  Upon the death

 86 31 of the holder, or when the holder ceases to be licensed to

 86 32 practice a profession in this state which the professional

 86 33 limited liability company is authorized to practice, the right

 86 34 or option shall expire.

 86 35    Sec. 98.  NEW SECTION.  489.1111  VOTING TRUST == PROXY.
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 87  1    A member of a professional limited liability company shall

 87  2 not create or enter into a voting trust or any other agreement

 87  3 conferring upon any other person the right to vote or

 87  4 otherwise represent any interests of a professional limited

 87  5 liability company, and no such voting trust or agreement is

 87  6 valid or effective.  Any proxy of a member of a professional

 87  7 limited liability company shall be an individual licensed to

 87  8 practice a profession in this state which the professional

 87  9 limited liability company is authorized to practice.  Any

 87 10 provision in any proxy instrument denying the right of the

 87 11 member to revoke the proxy at any time or for any period of

 87 12 time is not valid or effective.  This section does not

 87 13 otherwise limit the right of a member to vote by proxy, but

 87 14 the certificate of organization or operating agreement of the

 87 15 professional limited liability company may further limit or

 87 16 deny the right to vote by proxy.

 87 17    Sec. 99.  NEW SECTION.  489.1112  REQUIRED PURCHASE BY

 87 18 PROFESSIONAL LIMITED LIABILITY COMPANY OF ITS OWN INTERESTS.

 87 19    1.  Notwithstanding any other statute or rule of law, a

 87 20 professional limited liability company shall purchase its own

 87 21 interests as provided in this section; and a member of a

 87 22 professional limited liability company and the member's

 87 23 executor, administrator, legal representative, and successors

 87 24 in interest, shall sell and transfer the interests held by

 87 25 them as provided in this section.

 87 26    2.  Upon the death of a member, the professional limited

 87 27 liability company shall immediately purchase all interests

 87 28 held by the deceased member.

 87 29    3.  In order to remain a member of a professional limited

 87 30 liability company, the member shall at all times be licensed

 87 31 to practice in this state a profession which the professional

 87 32 limited liability company is authorized to practice.  When a

 87 33 member does not have or ceases to have this qualification, the

 87 34 professional limited liability company shall immediately

 87 35 purchase all interests held by that member.
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 88  1    4.  When a person other than a member of record becomes

 88  2 entitled to have interests of a professional limited liability

 88  3 company transferred into that person's name or to exercise

 88  4 voting rights, except as a proxy, with respect to interests of

 88  5 the professional limited liability company, the professional

 88  6 limited liability company shall immediately purchase the

 88  7 interests.  Without limiting the generality of the foregoing,

 88  8 this section shall be applicable whether the event occurs as a

 88  9 result of appointment of a guardian or conservator for a

 88 10 member or the member's property, transfer of interests by

 88 11 operation of law, involuntary transfer of interests, judicial

 88 12 proceeding, execution, levy, bankruptcy proceeding,

 88 13 receivership proceeding, foreclosure or enforcement of a

 88 14 pledge or encumbrance, or any other situation or occurrence.

 88 15 However, this section does not apply to any voluntary transfer

 88 16 of interests as defined in this article.

 88 17    5.  Interests purchased by a professional limited liability

 88 18 company under this section shall be transferred to the

 88 19 professional limited liability company as of the close of

 88 20 business on the date of the death or other event which

 88 21 requires purchase.  The member and the member's executors,

 88 22 administrators, legal representatives, or successors in

 88 23 interest, shall promptly do all things which may be necessary

 88 24 or convenient to cause transfer to be made as of the transfer

 88 25 date.  However, the interests shall promptly be transferred on

 88 26 the books and records of the professional limited liability

 88 27 company as of the transfer date, notwithstanding any delay in

 88 28 transferring or surrendering the interests or certificates

 88 29 representing the interests, and the transfer shall be valid

 88 30 and effective for all purposes as of the close of business on

 88 31 the transfer date.  The purchase price for such interests

 88 32 shall be paid as provided in this article, but the transfer of

 88 33 interests to the professional limited liability company as

 88 34 provided in this section shall not be delayed or affected by

 88 35 any delay or default in making payment.
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 89  1    6.  Notwithstanding subsections 1 through 5, purchase by

 89  2 the professional limited liability company is not required

 89  3 upon the occurrence of any event other than death of a member,

 89  4 if the professional limited liability company is dissolved

 89  5 within sixty days after the occurrence of the event.  The

 89  6 certificate of organization or operating agreement of the

 89  7 professional limited liability company may provide that

 89  8 purchase is not required upon the death of a member, if the

 89  9 professional limited liability company is dissolved within

 89 10 sixty days after the date of the member's death.

 89 11    7.  Unless otherwise provided in the certificate of

 89 12 organization or an operating agreement of the professional

 89 13 limited liability company or in an agreement among all members

 89 14 of the professional limited liability company, all of the

 89 15 following apply:

 89 16    a.  The purchase price for interests shall be its book

 89 17 value as of the end of the month immediately preceding the

 89 18 death or other event which requires purchase.  Book value

 89 19 shall be determined from the books and records of the

 89 20 professional limited liability company in accordance with the

 89 21 regular method of accounting used by the professional limited

 89 22 liability company, uniformly and consistently applied.

 89 23 Adjustments to book value shall be made, if necessary, to take

 89 24 into account work in process and accounts receivable.  A final

 89 25 determination of book value made in good faith by an

 89 26 independent certified public account or firm of certified

 89 27 public accountants employed by the professional limited

 89 28 liability company for the purpose shall be conclusive on all

 89 29 persons.

 89 30    b.  The purchase price shall be paid in cash as follows:

 89 31    (1)  Upon the death of a member, thirty percent of the

 89 32 purchase price shall be paid within ninety days after death,

 89 33 and the balance shall be paid in three equal annual

 89 34 installments on the first three anniversaries of the death.

 89 35    (2)  Upon the happening of any other event referred to in
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 90  1 this section, one=tenth of the purchase price shall be paid

 90  2 within ninety days after the date of the event, and the

 90  3 balance shall be paid in three equal annual installments on

 90  4 the first three anniversaries of the date of the event.

 90  5    c.  Interest from the date of death or other event shall be

 90  6 payable annually on principal payment dates, at the rate of

 90  7 six percent per annum on the unpaid balance of the purchase

 90  8 price.

 90  9    d.  All persons who are members of the professional limited

 90 10 liability company on the date of death or other event, and

 90 11 their executors, administrators, and legal representatives,

 90 12 shall, to the extent the professional limited liability

 90 13 company fails to meet its obligations under this section, be

 90 14 jointly liable for the payment of the purchase price and

 90 15 interest in proportion to their percentage of ownership of the

 90 16 professional limited liability company's interests,

 90 17 disregarding interests of the deceased or withdrawing member.

 90 18    e.  The part of the purchase price remaining unpaid after

 90 19 the initial payment shall be evidenced by a negotiable

 90 20 promissory note, which shall be executed by the professional

 90 21 limited liability company and all members liable for payment.

 90 22 Any person liable on the note shall have the right to prepay

 90 23 the note in full or in part at any time.

 90 24    f.  If the person making any payment is not reasonably able

 90 25 to determine which of two or more persons is entitled to

 90 26 receive a payment, or if the payment is payable to a person

 90 27 who is unknown, or who is under disability and there is no

 90 28 person legally competent to receive the payment, or who cannot

 90 29 be found after the exercise of reasonable diligence by the

 90 30 person making the payment, it shall be deposited with the

 90 31 treasurer of state and shall be subject to the provisions of

 90 32 section 490.1440 with respect to funds deposited with the

 90 33 treasurer of state upon the voluntary or involuntary

 90 34 dissolution of a business corporation.

 90 35    8.  Notwithstanding the other provisions of this section,
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 91  1 no part of the purchase price shall be required to be paid

 91  2 until the certificates, if any, representing the interests

 91  3 have been surrendered to the professional limited liability

 91  4 company.

 91  5    9.  Notwithstanding the other provisions of this section,

 91  6 payment of any part of the purchase price for interests of a

 91  7 deceased member shall not be required until the executor or

 91  8 administrator of the deceased member provides any indemnity,

 91  9 release, or other document from any taxing authority, which is

 91 10 reasonably necessary to protect the professional limited

 91 11 liability company against liability for estate, inheritance,

 91 12 and death taxes.

 91 13    10.  The certificate of organization or an operating

 91 14 agreement of the professional limited liability company or an

 91 15 agreement among all members of a professional limited

 91 16 liability company may provide for a different purchase price,

 91 17 a different method of determining the purchase price, a

 91 18 different interest rate or no interest, and other terms,

 91 19 conditions, and schedules of payment.

 91 20    11.  The certificate of organization or an operating

 91 21 agreement of the professional limited liability company or an

 91 22 agreement among all members of a professional limited

 91 23 liability company may provide for the optional or mandatory

 91 24 purchase of its own interests by the professional limited

 91 25 liability company in other situations, subject to any

 91 26 applicable law regarding such a purchase.

 91 27    Sec. 100.  NEW SECTION.  489.1113  CERTIFICATES

 91 28 REPRESENTING INTERESTS.

 91 29    Each certificate representing an interest of a professional

 91 30 limited liability company shall state in substance that the

 91 31 certificate represents an interest in a professional limited

 91 32 liability company and is not transferable except as expressly

 91 33 provided in this article and in the certificate of

 91 34 organization or an operating agreement of the professional

 91 35 limited liability company.
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 92  1    Sec. 101.  NEW SECTION.  489.1114  MANAGEMENT.

 92  2    All managers of a professional limited liability company

 92  3 shall at all times be individuals who are licensed to practice

 92  4 a profession in this state which the limited liability company

 92  5 is authorized to practice.  A person who is not licensed shall

 92  6 have no authority or duties in the management or control of

 92  7 the limited liability company.  If a manager ceases to have

 92  8 this qualification, the manager shall immediately and

 92  9 automatically cease to hold such management position.

 92 10    Sec. 102.  NEW SECTION.  489.1115  MERGER.

 92 11    A professional limited liability company shall not merge

 92 12 with any entity except another professional limited liability

 92 13 company subject to this article or a professional corporation

 92 14 subject to chapter 496C.  Merger is not permitted unless the

 92 15 surviving or new professional limited liability company is a

 92 16 professional limited liability company which complies with all

 92 17 requirements of this article.

 92 18    Sec. 103.  NEW SECTION.  489.1116  DISSOLUTION OR

 92 19 LIQUIDATION.

 92 20    A violation of any provision of this article by a

 92 21 professional limited liability company or any of its members

 92 22 or managers shall be cause for its involuntary dissolution, or

 92 23 liquidation of its assets and business by the district court.

 92 24 Upon the death of the last remaining member of a professional

 92 25 limited liability company, or when the last remaining member

 92 26 is not licensed or ceases to be licensed to practice a

 92 27 profession in this state which the professional limited

 92 28 liability company is authorized to practice, or when any

 92 29 person other than the member of record becomes entitled to

 92 30 have all interests of the last remaining member of the

 92 31 professional limited liability company transferred into that

 92 32 person's name or to exercise voting rights, except as a proxy,

 92 33 with respect to such interests, the professional limited

 92 34 liability company shall not practice any profession and it

 92 35 shall be promptly dissolved.  However, if prior to dissolution
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 93  1 all outstanding interests of the professional limited

 93  2 liability company are acquired by two or more persons licensed

 93  3 to practice a profession in this state which the professional

 93  4 limited liability company is authorized to practice, the

 93  5 professional limited liability company need not be dissolved

 93  6 and may practice the profession as provided in this article.

 93  7    Sec. 104.  NEW SECTION.  489.1117  FOREIGN PROFESSIONAL

 93  8 LIMITED LIABILITY COMPANY.

 93  9    1.  A foreign professional limited liability company may

 93 10 practice a profession in this state if it complies with the

 93 11 provisions of this article.  The secretary of state may

 93 12 prescribe forms for this purpose.  A foreign professional

 93 13 limited liability company may practice a profession in this

 93 14 state only through members, managers, employees, and agents

 93 15 who are licensed to practice the profession in this state.

 93 16 The provisions of this article with respect to the practice of

 93 17 a profession by a professional limited liability company apply

 93 18 to a foreign professional limited liability company.

 93 19    2.  This article does not prohibit the practice of a

 93 20 profession in this state by an individual who is a member,

 93 21 manager, employee, or agent of a foreign professional limited

 93 22 liability company, if the individual could lawfully practice

 93 23 the profession in this state in the absence of any

 93 24 relationship to a foreign professional limited liability

 93 25 company.  This subsection applies regardless of whether or not

 93 26 the foreign professional limited liability company is

 93 27 authorized to practice a profession in this state.

 93 28    Sec. 105.  NEW SECTION.  489.1118  LIMITED LIABILITY

 93 29 COMPANIES ORGANIZED UNDER THE OTHER LAWS.

 93 30    This article does not apply to or interfere with the

 93 31 practice of any profession by or through any professional

 93 32 limited liability company organized after July 1, 1992, under

 93 33 any other law of this state or any other state or country, if

 93 34 the practice is lawful under any other statute or rule of law

 93 35 of this state.  Any such professional limited liability
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 94  1 company may voluntarily elect to adopt this article and become

 94  2 subject to its provisions, by amending its certificate of

 94  3 organization to be consistent with all provisions of this

 94  4 article and by stating in its amended certificate of

 94  5 organization that the limited liability company has

 94  6 voluntarily elected to adopt this article.  Any limited

 94  7 liability company organized under any law of any other state

 94  8 or country may become subject to the provisions of this

 94  9 article by complying with all provisions of this article with

 94 10 respect to foreign professional limited liability companies.

 94 11    Sec. 106.  NEW SECTION.  489.1119  CONFLICTS WITH OTHER

 94 12 PROVISIONS OF THIS CHAPTER.

 94 13    The provisions of this article shall prevail over any

 94 14 inconsistent provisions of this chapter.

 94 15                           ARTICLE 12

 94 16               SERIES LIMITED LIABILITY COMPANIES

 94 17    Sec. 107.  NEW SECTION.  489.1201  SERIES OF TRANSFERABLE

 94 18 INTERESTS.

 94 19    1.  An operating agreement may establish or provide for the

 94 20 establishment of a designated series of transferable interests

 94 21 having separate rights, powers, or duties with respect to

 94 22 specified property or obligations of the limited liability

 94 23 company or profits and losses associated with specified

 94 24 property or obligations, and, to the extent provided in the

 94 25 operating agreement, any such series may have a separate

 94 26 business purpose or investment objective.  The name of each

 94 27 series must contain the name of the limited liability company

 94 28 and be distinguishable from the name of any other series set

 94 29 forth in the certificate of organization.

 94 30    2.  Notwithstanding contrary provisions of this chapter,

 94 31 the debts, liabilities, and obligations incurred, contracted

 94 32 for, or otherwise existing with respect to a particular series

 94 33 shall be enforceable against the assets of that series only,

 94 34 and not against the assets of the limited liability company

 94 35 generally, if all of the following apply:
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 95  1    a.  The operating agreement creates one or more series.

 95  2    b.  Separate and distinct records are maintained for that

 95  3 series and separate and distinct records account for the

 95  4 assets associated with that series.  The assets associated

 95  5 with a series must be accounted for separately from the other

 95  6 assets of the limited liability company, including another

 95  7 series.

 95  8    c.  The operating agreement provides for such limitation on

 95  9 liabilities.

 95 10    d.  Notice of the establishment of the series and of the

 95 11 limitation on liabilities of the series is set forth in the

 95 12 certificate of organization of the limited liability company.

 95 13 The filing of the certificate of organization containing a

 95 14 notice of the limitation on liabilities of a series in the

 95 15 office of the secretary of state constitutes notice of the

 95 16 limitation on liabilities of such series.

 95 17    3.  A series meeting all of the conditions of subsection 2,

 95 18 shall be treated as a separate entity to the extent set forth

 95 19 in the certificate of organization.

 95 20    4.  Notwithstanding section 489.304, or a contrary

 95 21 provision in an operating agreement, a member or manager may

 95 22 agree to be obligated personally for any or all of the debts,

 95 23 obligations, or liabilities of one or more series.

 95 24    5.  An operating agreement may provide for classes or

 95 25 groups of members or managers associated with a series having

 95 26 such relative rights, powers, and duties as the operating

 95 27 agreement may provide.  The operating agreement may provide

 95 28 for the future creation of additional classes or groups of

 95 29 members or managers associated with the series having such

 95 30 relative rights, powers, and duties as may from time to time

 95 31 be established, including rights, powers, and duties senior to

 95 32 existing classes and groups of members or managers associated

 95 33 with the series.  An operating agreement may provide for the

 95 34 taking of an action, including the amendment of the operating

 95 35 agreement, without the vote or approval of any member or
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 96  1 manager or class or group of members or managers, including

 96  2 all action to create under the provisions of the operating

 96  3 agreement a class or group of the series of membership

 96  4 interests that was not previously outstanding.  An operating

 96  5 agreement may provide that any member or class or group of

 96  6 members associated with a series does not have voting rights.

 96  7    6.  An operating agreement may grant to all or certain

 96  8 identified members or managers or a specified class or group

 96  9 of the members or managers associated with a series the right

 96 10 to vote on any matter separately or with all or any class or

 96 11 group of the members or managers associated with the series.

 96 12 Voting by members or managers associated with a series may be

 96 13 on a per capita, number, financial interest, class, group, or

 96 14 other basis.

 96 15    7.  Except to the extent modified by this article, the

 96 16 provisions of this chapter which are generally applicable to a

 96 17 limited liability company, and its managers, members and

 96 18 transferees, shall be applicable to each series with respect

 96 19 to the operations of such series.

 96 20    Sec. 108.  NEW SECTION.  489.1202  MANAGEMENT OF A SERIES.

 96 21    1.  A series is member=managed unless the operating

 96 22 agreement does any of the following:

 96 23    a.  Expressly provides any of the following:

 96 24    (1)  The series is or will be "manager=managed".

 96 25    (2)  The series is or will be "managed by managers".

 96 26    (3)  Management of the series is or will be "vested in

 96 27 managers".

 96 28    b.  Includes words of similar import.

 96 29    2.  In a member=managed series, unless modified pursuant to

 96 30 section 489.1201, subsections 5 and 6, all of the following

 96 31 rules apply:

 96 32    a.  The management and conduct of the series are vested in

 96 33 the members of the series.

 96 34    b.  Each series member has equal rights in the management

 96 35 and conduct of the series' activities.
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 97  1    c.  A difference arising among series members as to a

 97  2 matter in the ordinary course of the activities of the series

 97  3 may be decided by a majority of the series members.

 97  4    d.  An act outside the ordinary course of the activities of

 97  5 the series may be undertaken only with the consent of all

 97  6 members of the series.

 97  7    e.  The operating agreement may be amended only with the

 97  8 consent of all members of the series.

 97  9    3.  In a manager=managed series, all of the following rules

 97 10 apply:

 97 11    a.  Except as otherwise expressly provided in this chapter,

 97 12 any matter relating to the activities of the series is decided

 97 13 exclusively by the managers of the series.

 97 14    b.  Each series manager has equal rights in the management

 97 15 and conduct of the activities of the series.

 97 16    c.  A difference arising among managers of a series as to a

 97 17 matter in the ordinary course of the activities of the series

 97 18 may be decided by a majority of the managers of the series.

 97 19    d.  Unless modified pursuant to section 489.1201,

 97 20 subsections 5 and 6, the consent of all members of the series

 97 21 is required to do any of the following:

 97 22    (1)  Sell, lease, exchange, or otherwise dispose of all, or

 97 23 substantially all, of the series' property, with or without

 97 24 the goodwill, outside the ordinary course of the series'

 97 25 activities.

 97 26    (2)  Approve a merger, conversion, or domestication under

 97 27 article 10.

 97 28    (3)  Undertake any other act outside the ordinary course of

 97 29 the series' activities.

 97 30    (4)  Amend the operating agreement as it pertains to the

 97 31 series.

 97 32    e.  A manager of the series may be chosen at any time by

 97 33 the consent of a majority of the members of the series and

 97 34 remains a manager of the series until a successor has been

 97 35 chosen, unless the series manager at an earlier time resigns,
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 98  1 is removed, or dies, or, in the case of a series manager that

 98  2 is not an individual, terminates.  A series manager may be

 98  3 removed at any time by the consent of a majority of the

 98  4 members without notice or cause.

 98  5    f.  A person need not be a series member to be a manager of

 98  6 a series, but the dissociation of a series member that is also

 98  7 a series manager removes the person as a manager of the

 98  8 series.  If a person that is both a series manager and a

 98  9 series member ceases to be a manager of the series, that

 98 10 cessation does not by itself dissociate the person as a member

 98 11 of the series.

 98 12    g.  A person's ceasing to be a series manager does not

 98 13 discharge any debt, obligation, or other liability to the

 98 14 series or members of the series which the person incurred

 98 15 while a manager of the series.

 98 16    4.  An action requiring the consent of members of a series

 98 17 under this chapter may be taken without a meeting, and a

 98 18 member of a series may appoint a proxy or other agent to

 98 19 consent or otherwise act for the series member by signing an

 98 20 appointing record, personally or by the series member's agent.

 98 21    5.  The dissolution of a series does not affect the

 98 22 applicability of this section.  However, a person that

 98 23 wrongfully causes dissolution of the series loses the right to

 98 24 participate in management as a series member and a series

 98 25 manager.

 98 26    6.  This chapter does not entitle a series member of a

 98 27 series to remuneration for services performed for a

 98 28 member=managed series, except for reasonable compensation for

 98 29 services rendered in winding up the activities of the series.

 98 30    Sec. 109.  NEW SECTION.  489.1203  SERIES DISTRIBUTIONS.

 98 31    1.  Any distribution made by a series before its

 98 32 dissolution and winding up must be in equal shares among the

 98 33 series members and dissociated series members, except to the

 98 34 extent necessary to comply with any transfer effective under

 98 35 section 489.502 and any charging order in effect under section
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 99  1 489.503.

 99  2    2.  A person has a right to a distribution before the

 99  3 dissolution and winding up of a series only if the series

 99  4 decides to make an interim distribution.  A person's

 99  5 dissociation does not entitle the person to a distribution.

 99  6    3.  A person does not have a right to demand or receive a

 99  7 distribution from a series in any form other than money.

 99  8 Except as otherwise provided in section 489.708, subsection 3,

 99  9 a series may distribute an asset in kind if each part of the

 99 10 asset is fungible with each other part and each person

 99 11 receives a percentage of the asset equal in value to the

 99 12 person's share of distributions.

 99 13    4.  If a series member or transferee becomes entitled to

 99 14 receive a distribution, the series member or transferee has

 99 15 the status of, and is entitled to all remedies available to, a

 99 16 creditor of the series with respect to the distribution.

 99 17    5.  a.  A series shall not make a distribution if after the

 99 18 distribution any of the following occurs:

 99 19    (1)  The series would not be able to pay its debts as they

 99 20 become due in the ordinary course of the series' activities.

 99 21    (2)  The series' total assets would be less than the sum of

 99 22 its total liabilities plus the amount that would be needed, if

 99 23 the series were to be dissolved, wound up, and terminated at

 99 24 the time of the distribution, to satisfy the preferential

 99 25 rights upon dissolution, winding up, and termination of

 99 26 members whose preferential rights are superior to those of

 99 27 persons receiving the distribution.

 99 28    b.  As used in paragraph "a", "distribution" does not

 99 29 include amounts constituting reasonable compensation for

 99 30 present or past services or reasonable payments made in the

 99 31 ordinary course of business under a bona fide retirement plan

 99 32 or other benefits program.

 99 33    6.  A series may base a determination that a distribution

 99 34 is not prohibited under subsection 1 on financial statements

 99 35 prepared on the basis of accounting practices and principles
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100  1 that are reasonable in the circumstances or on a fair

100  2 valuation or other method that is reasonable under the

100  3 circumstances.

100  4    7.  Except as otherwise provided in subsection 9, the

100  5 effect of a distribution under subsection 1 is measured as

100  6 follows:

100  7    a.  In the case of a distribution by purchase, redemption,

100  8 or other acquisition of a transferable interest in the series,

100  9 as of the date money or other property is transferred or debt

100 10 incurred by the series.

100 11    b.  In all other cases, as of the date when one of the

100 12 following occurs:

100 13    (1)  The distribution is authorized, if the payment occurs

100 14 within one hundred twenty days after that date.

100 15    (2)  The payment is made, if the payment occurs more than

100 16 one hundred twenty days after the distribution is authorized.

100 17    8.  A series' indebtedness to a series member incurred by

100 18 reason of a distribution made in accordance with this section

100 19 is at parity with the series' indebtedness to its general,

100 20 unsecured creditors.

100 21    9.  A series' indebtedness, including indebtedness issued

100 22 in connection with or as part of a distribution, is not a

100 23 liability for purposes of subsection 5 if the terms of the

100 24 indebtedness provide that payment of principal and interest

100 25 are made only to the extent that a distribution could be made

100 26 to members of the series under this section.  If such

100 27 indebtedness is issued as a distribution, each payment of

100 28 principal or interest on the indebtedness is treated as a

100 29 distribution, the effect of which is measured on the date the

100 30 payment is made.

100 31    10.  a.  Except as otherwise provided in paragraph "b", if

100 32 a member of a member=managed series or manager of a

100 33 manager=managed series consents to a distribution made in

100 34 violation of this section and in consenting to the

100 35 distribution fails to comply with section 489.409, the member
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101  1 or manager is personally liable to the series for the amount

101  2 of the distribution that exceeds the amount that could have

101  3 been distributed without the violation of section 489.405.

101  4    b.  To the extent the operating agreement of a

101  5 member=managed series expressly relieves a series member of

101  6 the authority and responsibility to consent to distributions

101  7 and imposes that authority and responsibility on one or more

101  8 other members of the series, the liability stated in paragraph

101  9 "a", applies to the other members of the series and not the

101 10 member of the series that the operating agreement relieves of

101 11 authority and responsibility.

101 12    11.  A person that receives a distribution knowing that the

101 13 distribution to that person was made in violation of section

101 14 489.405 is personally liable to the limited liability company

101 15 but only to the extent that the distribution received by the

101 16 person exceeded the amount that could have been properly paid

101 17 under section 489.405.

101 18    12.  A person against which an action is commenced because

101 19 the person is liable under subsection 10 may do any of the

101 20 following:

101 21    a.  Implead any other person that is subject to liability

101 22 under subsection 10 and seek to compel contribution from the

101 23 person.

101 24    b.  Implead any person that received a distribution in

101 25 violation of subsection 11 and seek to compel contribution

101 26 from the person in the amount the person received in violation

101 27 of that subsection.

101 28    13.  An action under this section is barred if not

101 29 commenced within two years after the distribution.

101 30    Sec. 110.  NEW SECTION.  489.1204  DISSOCIATION FROM A

101 31 SERIES.

101 32    Unless otherwise provided in the operating agreement, a

101 33 member shall cease to be associated with a series and to have

101 34 the power to exercise any rights or powers of a member with

101 35 respect to such series upon the assignment of all of the
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102  1 member's transferable interest with respect to such series.

102  2 Except as otherwise provided in an operating agreement, an

102  3 event under this chapter or identified in an operating

102  4 agreement that causes a member to cease to be associated with

102  5 a series, by itself, shall not cause such member to cease to

102  6 be associated with any other series or terminate the continued

102  7 membership of a member in the limited liability company.

102  8    Sec. 111.  NEW SECTION.  489.1205  TERMINATION OF A SERIES.

102  9    1.  Except to the extent otherwise provided in the

102 10 operating agreement, a series may be terminated and its

102 11 affairs wound up without causing the dissolution of the

102 12 limited liability company.  The termination of a series

102 13 established pursuant to section 489.1201, subsection 1, shall

102 14 not affect the limitation on a liability of such series

102 15 provided by section 489.1201, subsection 2.  A series is not

102 16 terminated and its affairs shall continue despite the

102 17 dissolution of the limited liability company under article 7

102 18 but the series shall be terminated and its affairs shall be

102 19 wound up upon the first to occur of any of the events

102 20 described in section 489.701, subsection 1, paragraphs "a"

102 21 through "e", as applied to the series.

102 22    2.  Notwithstanding section 489.702, unless otherwise

102 23 provided in the operating agreement, any of the following

102 24 persons may wind up the affairs of a series:

102 25    a.  A manager associated with a series who has not

102 26 wrongfully terminated the series.

102 27    b.  If there is no manager of a series, the members

102 28 associated with the series or a person approved by the members

102 29 associated with the series.

102 30    c.  If there is more than one class or group of members

102 31 associated with the series, then by each class or group of

102 32 members associated with the series, in either case, by members

102 33 who own more than fifty percent of the transferable interests

102 34 of the series owned by all of the members associated with the

102 35 series or by the members of each class or group associated
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103  1 with the series.

103  2    3.  The persons winding up the affairs of a series, in the

103  3 name of the series and for and on behalf of the series, may

103  4 take all actions with respect to the series as are permitted

103  5 under section 489.702 for a limited liability company.  The

103  6 persons winding up the affairs of a series shall provide for

103  7 the claims and obligations of the series as provided in

103  8 section 489.708 for a limited liability company and distribute

103  9 the assets of the series as provided in section 489.708 for a

103 10 limited liability company.  An action taken pursuant to this

103 11 subsection shall not affect the liability of a member and

103 12 shall not impose liability on a liquidating trustee.

103 13    Sec. 112.  NEW SECTION.  489.1206  FOREIGN SERIES.

103 14    A foreign limited liability company that is authorized to

103 15 do business in this state under article 8 which is governed by

103 16 an operating agreement that establishes or provides for the

103 17 establishment of designated series of transferable interests

103 18 having separate rights, powers, or duties with respect to

103 19 specified property or obligations of the foreign limited

103 20 liability company, or profits and losses associated with the

103 21 specified property or obligations, shall indicate that fact on

103 22 the application for a certificate of authority as a foreign

103 23 limited liability company.  In addition, the foreign limited

103 24 liability company shall state on the application whether the

103 25 debts, liabilities, and obligations incurred, contracted for,

103 26 or otherwise existing with respect to a particular series, if

103 27 any, are enforceable against the assets of such series only,

103 28 and not against the assets of the foreign limited liability

103 29 company generally.

103 30                           ARTICLE 13

103 31                    MISCELLANEOUS PROVISIONS

103 32    Sec. 113.  NEW SECTION.  489.1301  UNIFORMITY OF

103 33 APPLICATION AND CONSTRUCTION.

103 34    In applying and construing this chapter, consideration must

103 35 be given to the need to promote uniformity of the law with
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104  1 respect to its subject matter among states that enact it.

104  2    Sec. 114.  NEW SECTION.  489.1302  RELATION TO ELECTRONIC

104  3 SIGNATURES IN GLOBAL AND NATIONAL COMMERCE ACT.

104  4    This chapter modifies, limits, and supersedes the federal

104  5 Electronic Signatures in Global and National Commerce Act, 15

104  6 U.S.C. } 7001 et seq., but does not modify, limit, or

104  7 supersede section 101(c) of that Act, 15 U.S.C. } 7001(c), or

104  8 authorize electronic delivery of any of the notices described

104  9 in section 103(b) of that Act, 15 U.S.C. } 7003(b).

104 10    Sec. 115.  NEW SECTION.  489.1303  SAVINGS CLAUSE.

104 11    This chapter does not affect an action commenced,

104 12 proceeding brought, or right accrued before this chapter takes

104 13 effect.

104 14    Sec. 116.  NEW SECTION.  489.1304  APPLICATION TO EXISTING

104 15 RELATIONSHIPS.

104 16    1.  Before January 1, 2011, this chapter governs all of the

104 17 following:

104 18    a.  A limited liability company formed on or after January

104 19 1, 2009.

104 20    b.  Except as otherwise provided in subsection 3, a limited

104 21 liability company formed before January 1, 2009, which elects,

104 22 in the manner provided in its operating agreement or by law

104 23 for amending the operating agreement, to be subject to this

104 24 chapter.

104 25    2.  Except as otherwise provided in subsection 3, on and

104 26 after January 1, 2011, this chapter governs all limited

104 27 liability companies.

104 28    3.  For the purposes of applying this chapter to a limited

104 29 liability company formed before January 1, 2009, all of the

104 30 following apply:

104 31    a.  The limited liability company's articles of

104 32 organization are deemed to be the company's certificate of

104 33 organization.

104 34    b.  For the purposes of applying section 489.102,

104 35 subsection 10, and subject to section 489.112, subsection 4,
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105  1 language in the limited liability company's articles of

105  2 organization designating the limited liability company's

105  3 management structure operates as if that language were in the

105  4 operating agreement.

105  5                           DIVISION II

105  6         CONVERSION FOR CORPORATIONS AND OTHER ENTITIES

105  7    Sec. 117.  Section 490.122, subsection 1, paragraph l, Code

105  8 Supplement 2007, is amended to read as follows:

105  9    l.  Articles of merger, or share exchange, or

105 10 conversion ....................................... $ 50

105 11    Sec. 118.  Section 490.1101, Code 2007, is amended by

105 12 adding the following new subsections:

105 13    NEW SUBSECTION.  0A.  "Converted entity" means a

105 14 corporation or other entity into which a converting entity

105 15 converts pursuant to sections 490.1111 through 490.1114.

105 16    NEW SUBSECTION.  0B.  "Converting entity" means a

105 17 corporation or other entity that converts into an other entity

105 18 or corporation pursuant to section 490.1101.

105 19    NEW SUBSECTION.  0C.  "Governing statute" of a corporation

105 20 or other entity means the statute that governs the corporation

105 21 or other entity's internal affairs.

105 22    Sec. 119.  NEW SECTION.  490.1111  CONVERSION.

105 23    1.  An other entity may convert to a domestic corporation,

105 24 and a domestic corporation may convert to an other entity

105 25 pursuant to this section and sections 490.1112 through

105 26 490.1114 and a plan of conversion, if all of the following

105 27 apply:

105 28    a.  The other entity's governing statute authorizes the

105 29 conversion.

105 30    b.  The conversion is not prohibited by the law of the

105 31 jurisdiction that enacted the governing statute.

105 32    c.  The other entity complies with its governing statute in

105 33 effecting the conversion.

105 34    2.  A plan of conversion must be in a record and must

105 35 include all of the following:
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106  1    a.  The name and form of the converting entity before

106  2 conversion.

106  3    b.  The name and form of the converted entity after

106  4 conversion.

106  5    c.  The terms and conditions of the conversion, including

106  6 the manner and basis for converting interests in the

106  7 converting entity into any combination of money, interests in

106  8 the converted entity, and other consideration.

106  9    d.  The organizational documents or articles of

106 10 incorporation and bylaws of the converted entity.

106 11    Sec. 120.  NEW SECTION.  490.1112  ACTION OR PLAN OF

106 12 CONVERSION BY CONVERTING DOMESTIC CORPORATION.

106 13    1.  In the case of a domestic corporation that is being

106 14 converted into an other entity all of the following apply:

106 15    a.  The plan of conversion must be adopted by the domestic

106 16 corporation's board of directors.

106 17    b.  After adopting the plan of conversion, the domestic

106 18 corporation's board of directors must submit the plan to the

106 19 domestic corporation's shareholders for their approval.  The

106 20 board of directors must also transmit to the shareholders a

106 21 recommendation that the shareholders approve the plan, unless

106 22 the board of directors makes a determination that because of

106 23 conflicts of interest or other special circumstances it should

106 24 not make such a recommendation, in which case the board of

106 25 directors must transmit to the shareholders the basis for that

106 26 determination.

106 27    c.  The domestic corporation must notify each shareholder

106 28 of the domestic corporation, whether or not entitled to vote,

106 29 of the meeting of shareholders at which the plan is to be

106 30 submitted for approval.  The notice must state that the

106 31 purpose, or one of the purposes, of the meeting is to consider

106 32 the plan of conversion and must contain or be accompanied by a

106 33 copy or summary of the plan of conversion.

106 34    d.  The domestic corporation's board of directors may

106 35 condition its submission of the plan of conversion to the
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107  1 domestic corporation's shareholders on any basis.

107  2    e.  Unless the articles of incorporation, bylaws, or the

107  3 board of directors of the domestic corporation require a

107  4 greater vote or a greater number of votes to be present, the

107  5 approval of the plan of conversion shall require the approval

107  6 of the domestic corporation's shareholders at a meeting at

107  7 which a quorum consisting of at least a majority of the votes

107  8 entitled to be cast on the plan exists, and, if any classes or

107  9 series of shares is entitled to vote as a separate group on

107 10 the plan of conversion, the approval of each such separate

107 11 voting group at a meeting at which a quorum of the voting

107 12 group consisting of at least a majority of the votes entitled

107 13 to be cast on the conversion by that voting group is present.

107 14    f.  If any provision of the articles of incorporation,

107 15 bylaws or an agreement of the domestic corporation to which

107 16 any of the directors or shareholders of the domestic

107 17 corporation are parties, adopted or entered into before the

107 18 effective date of this section, applies to a merger of the

107 19 corporation and the document does not refer to a conversion of

107 20 the corporation, the provision shall be deemed to apply to a

107 21 conversion of the corporation until such provision is

107 22 subsequently amended.

107 23    g.  If as a result of the conversion as provided in this

107 24 subsection, one or more shareholders of the domestic

107 25 corporation would become subject to owner liability for the

107 26 debts, obligations, or liabilities of any other person or

107 27 entity approval of the plan of conversion shall require the

107 28 execution, by each such shareholder of the domestic

107 29 corporation, of a separate written consent to become so

107 30 subject to such owner liability.

107 31    2.  After a conversion is approved as provided in

107 32 subsection 1, and at any time before a filing is made under

107 33 section 490.1113, a domestic corporation that is being

107 34 converted may amend its plan of conversion or abandon the

107 35 planned conversion as follows:
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108  1    a.  As provided in the plan of conversion.

108  2    b.  Except as prohibited by the plan of conversion, by the

108  3 same consent as was required to approve the plan of

108  4 conversion.

108  5    Sec. 121.  NEW SECTION.  490.1113  FILINGS REQUIRED FOR

108  6 CONVERSION == EFFECTIVE DATE.

108  7    1.  After a plan of conversion is approved, all of the

108  8 following apply:

108  9    a.  A domestic corporation that is being converted into an

108 10 other entity shall deliver to the secretary of state for

108 11 filing articles of conversion, which must include all of the

108 12 following:

108 13    (1)  A statement that the domestic corporation has been

108 14 converted into an other entity.

108 15    (2)  The name and form of the other entity and the

108 16 jurisdiction of its governing statute.

108 17    (3)  The date the conversion is effective under the

108 18 governing statute of the converted entity.

108 19    (4)  A statement that the conversion was approved as

108 20 required by this chapter.

108 21    (5)  A statement that the conversion was approved as

108 22 required by the governing statute of the converted entity.

108 23    (6)  If the converted entity is a foreign other entity not

108 24 authorized to transact business in this state, the street and

108 25 mailing address of an office which the secretary of state may

108 26 use for the purposes of section 490.1114, subsection 3.

108 27    b.  If the converting entity is not a converting domestic

108 28 corporation, the converting entity shall deliver to the

108 29 secretary of state for filing articles of incorporation, which

108 30 must include, in addition to the information required by

108 31 section 490.202, all of the following:

108 32    (1)  A statement that the domestic corporation was

108 33 converted from an other entity.

108 34    (2)  The name and form of the other entity and the

108 35 jurisdiction of its governing statute.
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109  1    (3)  A statement that the conversion was approved in a

109  2 manner that complied with the other entity's governing

109  3 statute.

109  4    2.  A conversion becomes effective according to the

109  5 following:

109  6    a.  If the converted entity is a domestic corporation, when

109  7 the articles of incorporation are filed.

109  8    b.  If the converted entity is not a domestic corporation,

109  9 as provided by the governing statute of the converted other

109 10 entity.

109 11    Sec. 122.  NEW SECTION.  490.1114  EFFECT OF CONVERSION.

109 12    1.  A domestic corporation or other entity that has been

109 13 converted pursuant to this article is for all purposes the

109 14 same domestic corporation or other entity that existed before

109 15 the conversion.

109 16    2.  When a conversion takes effect, all of the following

109 17 apply:

109 18    a.  All property owned by the converting entity remains

109 19 vested in the converted entity.

109 20    b.  All debts, liabilities, and other obligations of the

109 21 converting entity continue as obligations of the converted

109 22 entity.

109 23    c.  An action or proceeding pending by or against the

109 24 converting entity may be continued as if the conversion had

109 25 not occurred.

109 26    d.  The shares or interests of the converting entity are

109 27 reclassified into shares, interests, other securities,

109 28 obligations, rights to acquire shares, interests or other

109 29 securities, or into cash or other property in accordance with

109 30 the plan of conversion; and the shareholders or interest

109 31 holders of the converting entity are entitled only to the

109 32 rights provided to them under the terms of the conversion and

109 33 to any appraisal rights they may have under the organic law of

109 34 the converting entity.

109 35    e.  Except as prohibited by other law, all of the rights,
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110  1 privileges, immunities, powers, and purposes of the converting

110  2 entity remain vested in the converted entity.

110  3    f.  Except as otherwise provided in the plan of conversion

110  4 as provided in section 490.1112, the terms and conditions of

110  5 the plan of conversion take effect.

110  6    g.  Except as otherwise agreed, the conversion does not

110  7 dissolve a converting domestic corporation for the purposes of

110  8 division XIV.

110  9    3.  A converted entity that is a foreign other entity

110 10 consents to the jurisdiction of the courts of this state to

110 11 enforce any obligation owed by the converting corporation, if

110 12 before the conversion the converting corporation was subject

110 13 to suit in this state on the obligation.  A converted other

110 14 entity that is a foreign other entity and not authorized to

110 15 transact business in this state appoints the secretary of

110 16 state as its agent for service of process for purposes of

110 17 enforcing an obligation under this subsection.  Service on the

110 18 secretary of state under this subsection is made in the same

110 19 manner and with the same consequences as in section 490.504.

110 20    Sec. 123.  Section 490.1302, subsection 1, Code 2007, is

110 21 amended by adding the following new subsection:

110 22    NEW PARAGRAPH.  f.  Consummation of a conversion of the

110 23 corporation to an other entity pursuant to sections 490.1111

110 24 through 490.1114.

110 25                          DIVISION III

110 26                      CONFORMING AMENDMENTS

110 27    Sec. 124.  Section 9H.1, subsection 16, Code 2007, is

110 28 amended to read as follows:

110 29    16.  "Limited liability company" means a limited liability

110 30 company as defined in section 489.102 or 490A.102.

110 31    Sec. 125.  Section 9H.4, subsection 8, Code 2007, is

110 32 amended to read as follows:

110 33    8.  A corporation or its subsidiary organized under chapter

110 34 490 or a limited liability company organized under chapter 489

110 35 or 490A and to which section 312.8 is applicable.
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111  1    Sec. 126.  Section 10.1, subsection 9, Code 2007, is

111  2 amended to read as follows:

111  3    9.  "Farmers cooperative limited liability company" means a

111  4 limited liability company organized under chapter 489 or 490A,

111  5 if cooperative associations hold one hundred percent of all

111  6 membership interests in the limited liability company.

111  7 Farmers cooperative associations must hold at least seventy

111  8 percent of all membership interests in the limited liability

111  9 company.  If more than one type of membership interest is

111 10 established, including any series as provided in section

111 11 489.1201 or 490A.305 or any class or group as provided in

111 12 section 489.1201 or 490A.307, farmers cooperative associations

111 13 must hold at least seventy percent of all membership interests

111 14 of that type.

111 15    Sec. 127.  Section 10.1, subsection 17, Code 2007, is

111 16 amended to read as follows:

111 17    17.  "Networking farmers limited liability company" means a

111 18 limited liability company, other than a family farm limited

111 19 liability company as defined in section 9H.1, organized under

111 20 chapter 489 or 490A if all of the following conditions are

111 21 satisfied:

111 22    a.  Qualified farmers must hold at least fifty=one percent

111 23 of all membership interests in the limited liability company.

111 24 If more than one type of membership interest is established,

111 25 including any series as provided in section 489.1201 or
111 26 490A.305 or any class or group as provided in section 489.1201

111 27 or 490A.307, qualified farmers must hold at least fifty=one

111 28 percent of all membership interests of that type.

111 29    b.  Qualified persons must hold at least seventy percent of

111 30 all membership interests in the limited liability company.  If

111 31 more than one type of membership interest is established,

111 32 including any series as provided in section 489.1201 or
111 33 490A.305 or any class or group as provided in section 489.1201

111 34 or 490A.307, qualified persons must hold at least seventy

111 35 percent of all membership interests of that type.
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112  1    Sec. 128.  Section 10.10, subsection 1, paragraph c, Code

112  2 2007, is amended to read as follows:

112  3    c.  Less than fifty percent of the interest in the farmers

112  4 cooperative limited liability company is held by members which

112  5 are parties to intra=company loan agreements.  If more than

112  6 one type of membership interest is established, including any

112  7 series as provided in section 489.1201 or 490A.305 or any

112  8 class or group as provided in section 489.1201 or 490A.307,

112  9 less than fifty percent of the interest in each type of

112 10 membership shall be held by members which are parties to

112 11 intra=company loan agreements.

112 12    Sec. 129.  Section 10B.1, subsection 7, Code 2007, is

112 13 amended to read as follows:

112 14    7.  "Limited liability company" means a foreign or domestic

112 15 limited liability company, including a limited liability

112 16 company as defined in section 489.102 or 490A.102.

112 17    Sec. 130.  Section 10B.4, subsection 1, Code 2007, is

112 18 amended to read as follows:

112 19    1.  A biennial report shall be filed by a reporting entity

112 20 with the secretary of state on or before March 31 of each

112 21 odd=numbered year as required by rules adopted by the

112 22 secretary of state pursuant to chapter 17A.  However, a

112 23 reporting entity required to file a biennial report pursuant

112 24 to chapter 489 or 490A, 490, 490A, 496C, 497, 498, 499, 501,

112 25 501A, or 504 shall file the report required by this section in

112 26 the same year as required by that chapter.  The reporting

112 27 entity may file the report required by this section together

112 28 with the biennial report required to be filed by one of the

112 29 other chapters referred to in this subsection.  The reports

112 30 shall be filed on forms prepared and supplied by the secretary

112 31 of state.  The secretary of state may provide for combining

112 32 its reporting forms with other biennial reporting forms

112 33 required to be used by the reporting entities.

112 34    Sec. 131.  Section 10B.7, unnumbered paragraph 1, Code

112 35 Supplement 2007, is amended to read as follows:
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113  1    Lessees of agricultural land under section 9H.4, subsection

113  2 2, paragraph "c", for research or experimental purposes, shall

113  3 file a biennial report with the secretary of state on or

113  4 before March 31 of each odd=numbered year on forms adopted

113  5 pursuant to chapter 17A and supplied by the secretary of

113  6 state.  However, a lessee required to file a biennial report

113  7 pursuant to chapter 489 or 490A, 490, 490A, 496C, 497, 498,

113  8 499, 501, 501A, or 504 shall file the report required by this

113  9 section in the same year as required by that chapter.  The

113 10 lessee may file the report required by this section together

113 11 with the biennial report required to be filed by one of the

113 12 other chapters referred to in this paragraph.  The report

113 13 shall contain the following information for the reporting

113 14 period:

113 15    Sec. 132.  Section 10C.1, subsection 11, Code 2007, is

113 16 amended to read as follows:

113 17    11.  "Limited liability company" means a limited liability

113 18 company as defined in section 489.102 or 490A.102.

113 19    Sec. 133.  Section 10D.1, subsection 3, Code 2007, is

113 20 amended to read as follows:

113 21    3.  "Qualified enterprise" or "enterprise" means a limited

113 22 liability company as defined in section 489.102 or 490A.102, a
113 23 domestic or foreign corporation subject to chapter 490, a

113 24 nonprofit corporation organized under chapter 504, a limited

113 25 liability company as defined in section 490A.102, a

113 26 cooperative association as defined in section 10.1, or a

113 27 foreign business as defined in section 9I.1.

113 28    Sec. 134.  Section 203.1, subsection 10, paragraph j,

113 29 unnumbered paragraph 1, Code Supplement 2007, is amended to

113 30 read as follows:

113 31    A limited liability company as defined in section 489.102

113 32 or 490A.102 that meets all of the following requirements:

113 33    Sec. 135.  Section 421.26, Code Supplement 2007, is amended

113 34 to read as follows:

113 35    421.26  PERSONAL LIABILITY FOR TAX DUE.
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114  1    If a licensee or other person under section 452A.65, a

114  2 retailer or purchaser under chapter 423A, 423B, or 423E, or

114  3 section 423.31 or 423.33, or a retailer or purchaser under

114  4 section 423.32, a user under section 423.34, or a permit

114  5 holder or licensee under section 453A.13, 453A.16, or 453A.44

114  6 fails to pay a tax under those sections when due, an officer

114  7 of a corporation or association, notwithstanding sections
114  8 section 489.304 or sections 490A.601 and 490A.602, a member or

114  9 manager of a limited liability company, or a partner of a

114 10 partnership, having control or supervision of or the authority

114 11 for remitting the tax payments and having a substantial legal

114 12 or equitable interest in the ownership of the corporation,

114 13 association, limited liability company, or partnership, who

114 14 has intentionally failed to pay the tax is personally liable

114 15 for the payment of the tax, interest, and penalty due and

114 16 unpaid.  However, this section shall not apply to taxes on

114 17 accounts receivable.  The dissolution of a corporation,

114 18 association, limited liability company, or partnership shall

114 19 not discharge a person's liability for failure to remit the

114 20 tax due.

114 21    Sec. 136.  Section 422.16, subsection 4, Code Supplement

114 22 2007, is amended to read as follows:

114 23    4.  Every withholding agent who fails to withhold or pay to

114 24 the department any sums required by this chapter to be

114 25 withheld and paid, shall be personally, individually, and

114 26 corporately liable therefor to the state of Iowa, and any sum

114 27 or sums withheld in accordance with the provisions of

114 28 subsections 1 and 12, shall be deemed to be held in trust for

114 29 the state of Iowa.  Notwithstanding sections section 489.304

114 30 or sections 490A.601 and 490A.602, this subsection applies to

114 31 a member or manager of a limited liability company.

114 32    Sec. 137.  Section 476C.1, subsection 6, paragraph b,

114 33 subparagraph (6), Code 2007, is amended to read as follows:

114 34    (6)  A cooperative corporation organized pursuant to

114 35 chapter 497 or a limited liability corporation organized
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115  1 pursuant to chapter 489 or 490A whose shares and membership

115  2 are held by an entity that is not prohibited from owning

115  3 agricultural land under chapter 9H.

115  4    Sec. 138.  Section 488.108, subsection 4, paragraph b,

115  5 subparagraph (4), Code 2007, is amended to read as follows:

115  6    (4)  For a limited liability company, under chapter 489,

115  7 section 489.108, 489.109, or 489.706 and for a limited

115  8 liability company under chapter 490A, section 490A.401,

115  9 490A.402, or 490A.1322.

115 10    Sec. 139.  Section 490.401, subsection 2, paragraph b,

115 11 subparagraph (4), Code 2007, is amended to read as follows:

115 12    (4)  For a limited liability company, under chapter 489,

115 13 section 489.108, 489.109, or 489.706 and for a limited

115 14 liability company under chapter 490A, section 490A.401,

115 15 490A.402, or 490A.1322.

115 16    Sec. 140.  Section 501A.102, subsections 9 and 13, Code

115 17 2007, are amended to read as follows:

115 18    9.  "Domestic business entity" means a business entity

115 19 organized under the laws of this state, including but not

115 20 limited to a limited liability company as defined in section

115 21 489.102 or 490A.102; a corporation organized pursuant to

115 22 chapter 490; a nonprofit corporation organized under chapter

115 23 504; a limited liability company as defined in section

115 24 490A.102; a partnership, limited partnership, limited

115 25 liability partnership, or limited liability limited

115 26 partnership as provided in chapter 486A or 488; or a

115 27 cooperative association or other cooperative organized under

115 28 this chapter or chapter 497, 498, 499, or 501.

115 29    13.  "Iowa limited liability company" means a limited

115 30 liability company governed by chapter 489 or 490A.

115 31    Sec. 141.  Section 501A.1101, subsection 1, Code Supplement

115 32 2007, is amended to read as follows:

115 33    1.  AUTHORIZATION.  Unless otherwise prohibited,

115 34 cooperatives organized under the laws of this state, including

115 35 cooperatives organized under this chapter or traditional
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116  1 cooperatives, may merge or consolidate with each other, an

116  2 Iowa limited liability company under the provisions of section

116  3 489.1015 or 490A.1207, or other business entities organized

116  4 under the laws of another state by complying with the

116  5 provisions of this section and the law of the state where the

116  6 surviving or new business entity will exist.  A cooperative

116  7 shall not merge or consolidate with a business entity

116  8 organized under the laws of this state, other than a

116  9 traditional cooperative, unless the law governing the business

116 10 entity expressly authorizes merger or consolidation with a

116 11 cooperative.  This subsection does not authorize a foreign

116 12 business entity to do any act not authorized by the law

116 13 governing the foreign business entity.

116 14    Sec. 142.  Section 501A.1101, subsection 2, paragraphs a

116 15 through c, Code Supplement 2007, are amended to read as

116 16 follows:

116 17    a.  The names of the constituent domestic cooperative, the

116 18 name of any Iowa limited liability company that is a party to

116 19 the merger, to the extent authorized under section 489.1015 or
116 20 490A.1207, and any foreign business entities.

116 21    b.  The name of the surviving or new domestic cooperative,

116 22 Iowa limited liability company as required by section 489.1015

116 23 or 490A.1207, or other foreign business entity.

116 24    c.  The manner and basis of converting membership or

116 25 ownership interests of the constituent domestic cooperative,

116 26 the Iowa limited liability company that is a party as provided

116 27 in section 489.1015 or 490A.1207, or foreign business entity

116 28 into membership or ownership interests in the surviving or new

116 29 domestic cooperative, the surviving Iowa limited liability

116 30 company as authorized in section 489.1015 or 490A.1207, or

116 31 foreign business entity.

116 32    Sec. 143.  Section 501A.1101, subsection 5, paragraph c,

116 33 Code Supplement 2007, is amended to read as follows:

116 34    c.  If a merger involves an Iowa limited liability company,

116 35 this subsection is subject to the provisions of section
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117  1 489.1015 or 490A.1207.

117  2    Sec. 144.  Section 501A.1102, subsection 2, unnumbered

117  3 paragraph 1, Code 2007, is amended to read as follows:

117  4    An Iowa limited liability company may only participate in a

117  5 merger under this section to the extent authorized under

117  6 section 489.1015 or 490A.1207.  A parent domestic cooperative

117  7 or a subsidiary that is a domestic cooperative may complete

117  8 the merger of a subsidiary as provided in this section.

117  9 However, if either the parent cooperative or the subsidiary is

117 10 a business entity organized under the laws of this state, the

117 11 merger of the subsidiary is not authorized under this section

117 12 unless the law governing the business entity expressly

117 13 authorizes merger with a cooperative.

117 14    Sec. 145.  Section 501A.1103, subsection 2, paragraph a,

117 15 subparagraphs (3) and (6), Code 2007, are amended to read as

117 16 follows:

117 17    (3)  The abandonment is approved in such manner as may be

117 18 required by section 489.1015 or 490A.1207 for the involvement

117 19 of an Iowa limited liability company, or for a foreign

117 20 business entity by the laws of the state under which the

117 21 foreign business entity is organized.

117 22    (6)  The plan is abandoned before the effective date of the

117 23 plan by a resolution of the board of any constituent domestic

117 24 cooperative abandoning the plan of merger approved by the

117 25 affirmative vote of a majority of the directors present,

117 26 subject to the contract rights of any other person under the

117 27 plan.  If a plan of merger is with a domestic business entity

117 28 or foreign business entity, the plan of merger may be

117 29 abandoned before the effective date of the plan by a

117 30 resolution of the foreign business entity adopted according to

117 31 the laws of the state under which the foreign business entity

117 32 is organized, subject to the contract rights of any other

117 33 person under the plan.  If the plan of merger is with an Iowa

117 34 limited liability company, the plan of merger may be abandoned

117 35 by the Iowa limited liability company as provided in section
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118  1 489.1015 or 490A.1207, subject to the contractual rights of

118  2 any other person under the plan.

118  3    Sec. 146.  Section 504.401, subsection 2, paragraph b,

118  4 subparagraph (4), Code 2007, is amended to read as follows:

118  5    (4)  For a limited liability company, under chapter 489,

118  6 section 489.108, 489.109, or 489.706 and for a limited

118  7 liability company under chapter 490A, section 490A.401,

118  8 490A.402, or 490A.1322.

118  9    Sec. 147.  Section 504.403, subsection 1, paragraph b,

118 10 subparagraph (4), Code 2007, is amended to read as follows:

118 11    (4)  For a limited liability company, under chapter 489,

118 12 section 289.108, 489.109, or 489.706 and for a limited

118 13 liability company under chapter 490A, section 490A.401,

118 14 490A.402, or 490A.1322.

118 15    Sec. 148.  Section 524.303, subsection 2, Code 2007, is

118 16 amended to read as follows:

118 17    2.  Applicable fees, payable to the secretary of state as

118 18 specified in section 489.117 or 490A.124 or section 490.122 or

118 19 490A.124, for the filing and recording of the articles of

118 20 incorporation.

118 21    Sec. 149.  Section 524.315, subsection 1, Code 2007, is

118 22 amended to read as follows:

118 23    1.  A state bank organized as a limited liability company

118 24 under this chapter shall also be subject to chapter 489, the

118 25 revised uniform limited liability company Act or chapter 490A,

118 26 the Iowa limited liability company Act.  If a provision of

118 27 chapter 489, the revised uniform limited liability company

118 28 Act, or chapter 490A, the Iowa limited liability company Act

118 29 conflicts with a provision of this chapter or any rule of the

118 30 superintendent adopted pursuant to this chapter, the

118 31 provisions of this chapter or rule of the superintendent shall

118 32 control.

118 33    Sec. 150.  Section 524.1309, unnumbered paragraph 1, Code

118 34 2007, is amended to read as follows:

118 35    In lieu of the dissolution procedure prescribed in sections
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119  1 524.1303 to 524.1306, a state bank may cease to carry on the

119  2 business of banking and, after compliance with this section,

119  3 continue as a corporation subject to chapter 490; or if the

119  4 state bank is organized as a limited liability company under

119  5 this chapter, continue as a limited liability company subject

119  6 to chapter 489 or 490A.

119  7    Sec. 151.  Section 524.1309, subsections 1, 3, 5, 6, 7, 8,

119  8 and 9, Code 2007, are amended to read as follows:

119  9    1.  A state bank that has commenced business may propose to

119 10 voluntarily cease to carry on the business of banking and

119 11 become a corporation subject to chapter 490, or a limited

119 12 liability company subject to chapter 489 or 490A, upon the

119 13 affirmative vote of the holders of at least a majority of the

119 14 shares entitled to vote on such proposal, adopting a plan

119 15 involving both a provision for acquisition of its assets and

119 16 assumption of its liabilities by another state bank, national

119 17 bank, or other financial institution insured by the federal

119 18 deposit insurance corporation, and a provision for continuance

119 19 of its business if acquisition of its assets and assumption of

119 20 its liabilities is not effected, or any other plan providing

119 21 for the cessation of banking business and the payment of its

119 22 liabilities.

119 23    3.  Immediately upon adoption and approval of a plan to

119 24 voluntarily cease to carry on the business of banking and

119 25 become a corporation subject to chapter 490, or a limited

119 26 liability company subject to chapter 489 or 490A, the state

119 27 bank shall deliver to the superintendent a plan to cease the

119 28 business of banking and become a corporation subject to

119 29 chapter 490, or a limited liability company subject to chapter

119 30 489 or 490A, which shall be signed by two of its duly

119 31 authorized officers and shall contain the name of the state

119 32 bank, the post office address of its principal place of

119 33 business, the name and address of its officers and directors,

119 34 the number of shares entitled to vote on the plan and the

119 35 number of shares voted for or against the plan, respectively,
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120  1 the nature of the business to be conducted by the corporation

120  2 under chapter 490, or by the limited liability company subject

120  3 to chapter 489 or 490A, and the general nature of the assets

120  4 to be held by the corporation or company.

120  5    5.  The board of directors has full power to complete the

120  6 settlement of the affairs of the state bank.  Within thirty

120  7 days after approval by the superintendent of the plan to cease

120  8 the business of banking and become a corporation subject to

120  9 chapter 490, or a limited liability company subject to chapter

120 10 489 or 490A, the state bank shall give notice of its intent to

120 11 persons identified in section 524.1305, subsection 3, in the

120 12 manner provided for in that subsection.  In completing the

120 13 settlement of its affairs as a state bank, the state bank

120 14 shall also follow the procedure prescribed in section

120 15 524.1305, subsections 4, 5, and 6.

120 16    6.  Upon completion of all the requirements of this

120 17 section, the state bank shall deliver to the superintendent

120 18 articles of intent to be subject to chapter 490 or 489 or
120 19 490A, together with the applicable filing and recording fees,

120 20 which shall set forth that the state bank has complied with

120 21 this section, that it has ceased to carry on the business of

120 22 banking, and the information required by section 490.202

120 23 relative to the contents of articles of incorporation under

120 24 chapter 490, or articles of organization under chapter 489 or
120 25 490A.  If the superintendent finds that the state bank has

120 26 complied with this section and that the articles of intent to

120 27 be subject to chapter 490 or 489 or 490A satisfy the

120 28 requirements of this section, the superintendent shall deliver

120 29 them to the secretary of state for filing and recording in the

120 30 secretary of state's office, and the superintendent shall file

120 31 and record them in the office of the county recorder.

120 32    7.  Upon the filing of the articles of intent to be subject

120 33 to chapter 490 or 489 or 490A, the state bank shall cease to

120 34 be a state bank subject to this chapter, and shall cease to

120 35 have the powers of a state bank subject to this chapter and
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121  1 shall become a corporation subject to chapter 490 or a limited

121  2 liability company subject to chapter 489 or 490A.  The

121  3 secretary of state shall issue a certificate as to the filing

121  4 of the articles of intent to be subject to chapter 490 or 489

121  5 or 490A and send the certificate to the corporation or limited

121  6 liability company or its representative.  The articles of

121  7 intent to be subject to chapter 490 or 489 or 490A shall be

121  8 the articles of incorporation of the corporation or a limited

121  9 liability company.  The provisions of chapter 490 or 489 or
121 10 490A becoming applicable to a corporation or limited liability

121 11 company formerly doing business as a state bank shall not

121 12 affect any right accrued or established, or liability or

121 13 penalty incurred under this chapter prior to the filing with

121 14 the secretary of state of the articles of intent to be subject

121 15 to chapter 490 or 489 or 490A.

121 16    8.  A shareholder of a state bank who objects to adoption

121 17 by the state bank of a plan to cease to carry on the business

121 18 of banking and to continue as a corporation subject to chapter

121 19 490, or a limited liability company subject to chapter 489 or
121 20 490A, is entitled to appraisal rights provided for in chapter

121 21 490, division XIII, or in chapter 489, section 489.604 or
121 22 490A, subchapter VII.

121 23    9.  A state bank, at any time prior to the approval of the

121 24 articles of intent to become subject to chapter 490 or 489 or
121 25 490A, may revoke the proceedings in the manner prescribed by

121 26 section 524.1306.

121 27    Sec. 152.  Section 524.2001, Code 2007, is amended to read

121 28 as follows:

121 29    524.2001  APPLICABILITY OF OTHER CHAPTERS.

121 30    Chapters 489, 490, 490A, 491, 492, and 493 do not apply to

121 31 banks except as provided by this chapter.

121 32    Sec. 153.  Section 547.1, Code 2007, is amended to read as

121 33 follows:

121 34    547.1  USE OF TRADE NAME == VERIFIED STATEMENT REQUIRED.

121 35    A person shall not engage in or conduct a business under a
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122  1 trade name, or an assumed name of a character other than the

122  2 true surname of each person owning or having an interest in

122  3 the business, unless the person first records with the county

122  4 recorder of the county in which the business is to be

122  5 conducted a verified statement showing the name, post office

122  6 address, and residence address of each person owning or having

122  7 an interest in the business, and the address where the

122  8 business is to be conducted.  However, this provision does not

122  9 apply to any person organized or incorporated in this state as

122 10 a domestic entity or authorized to do business in this state

122 11 as a foreign entity, if the person is a limited partnership

122 12 under chapter 488; a corporation under chapter 490; a limited

122 13 liability company under chapter 489 or 490A; a professional

122 14 corporation under chapter 496C; a cooperative or cooperative

122 15 association under chapter 497, 498, 499, 501, or 501A; or a

122 16 nonprofit corporation under chapter 504.

122 17                           DIVISION IV

122 18                             REPEALS

122 19                         SUBCHAPTER XVII

122 20                             REPEAL

122 21    Sec. 154.  NEW SECTION.  490A.1701  REPEAL.

122 22    This chapter is repealed on December 31, 2010.

122 23    Sec. 155.  FUTURE ELIMINATION OF NONCONFORMING REFERENCES.

122 24    The following sections, as amended by this Act, or as

122 25 amended by a subsequent Act, are amended as follows:

122 26    1.  Sections 9H.1, 10B.1, 10C.1, 10D.1, 203.1, and

122 27 501A.102, by striking from the sections the word and figure

122 28 "or 490A.102".

122 29    2.  Sections 9H.4, 10.1, 10B.4, 10B.7, 476C.1, 501A.102,

122 30 524.1309, and 547.1, by striking from the sections the word

122 31 and figure "or 490A".

122 32    3.  Sections 10.1 and 10.10, by striking from the sections

122 33 the word and figure "or 490A.305".

122 34    4.  Sections 10.1 and 10.10, by striking from the sections

122 35 the word and figure "or 490A.307".
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123  1    5.  Sections 421.26 and 422.16, by striking from the

123  2 sections the words and figures "or sections 490A.601 and

123  3 490A.602".

123  4    6.  Sections 488.108, 490.401, 504.401, and 504.403, by

123  5 striking from the sections the words and figures "and for a

123  6 limited liability company under chapter 490A, section

123  7 490A.401, 490A.402, or 490A.1322".

123  8    7.  Sections 501A.1101, 501A.1102, and 501A.1103, by

123  9 striking from the sections the word and figure "or 490A.1207".

123 10    8.  Section 524.303, by striking from the section the word

123 11 and figure "or 490A.124".

123 12    9.  Section 524.315, by striking from the section the words

123 13 and figure "or chapter 490A, the Iowa limited liability

123 14 company Act".

123 15    10.  Section 524.1309, by striking from the section the

123 16 words and figures "or 490A, subchapter VII".

123 17    11.  Section 524.2001, by striking from the section the

123 18 figure "490A,".

123 19                           DIVISION V

123 20                         EFFECTIVE DATES

123 21    Sec. 156.  EFFECTIVE DATES.

123 22    1.  Except as provided in subsection 2, this Act takes

123 23 effect on January 1, 2009.

123 24    2.  The section of division IV of this Act that provides

123 25 for the future elimination of nonconforming references takes

123 26 effect on December 31, 2010.

123 27                           EXPLANATION

123 28    GENERAL.  This bill creates a new Code chapter 489,

123 29 entitled the "Revised Uniform Limited Liability Company Act".

123 30 On January 1, 2011, it will entirely replace the "Iowa Limited

123 31 Liability Company Act" codified in Code chapter 490A.  Both

123 32 chapters are based on so=called uniform acts drafted by the

123 33 national conference of commissioners on uniform state laws.

123 34    A limited liability company (company) is a kind of business

123 35 organization usually perpetual in duration and formed for
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124  1 capital acquisition and the distribution of any profits.  A

124  2 domestic company is formed by filing a certificate of

124  3 organization with the secretary of state.  It is often

124  4 organized in a manner similar to a limited partnership with a

124  5 number of passive investors and one or more managers who owe a

124  6 fiduciary duty of care when making decisions affecting the

124  7 company, although the law also recognizes member=managed

124  8 organizational structure.  The business organization is

124  9 governed by an operating agreement executed by the members,

124 10 which generally may supersede statutory provisions, and is

124 11 comparable to a partnership agreement in a general or limited

124 12 partnership.  Members and managers are shielded from personal

124 13 liability similar to shareholders of a corporation; but unlike

124 14 a corporation, taxes are "passed through" to investors without

124 15 being taxed at the business level (i.e., no double taxation).

124 16    DIVISION I == MODEL ACT PROVISIONS.  Division I provides

124 17 for the "Revised Uniform Limited Liability Company Act" which

124 18 is organized according to articles.

124 19    Article 1 provides general provisions applicable to the

124 20 Code chapter, including a short title; definitions; when a

124 21 person has notice of a fact under the law; the distinctness

124 22 and duration of a company; its powers; principles of law

124 23 supplementing the new Code chapter; the regulation of a

124 24 company's name; the scope, function, and limitations of

124 25 operating agreements; the effect of an operating agreement on

124 26 its members and third parties; and service of process and the

124 27 regulation of persons who may be served.  The article

124 28 establishes a schedule of fees for persons filing documents

124 29 with the secretary of state.

124 30    Article 2 provides for the formation of a company and the

124 31 filing of a certificate of registration with the secretary of

124 32 state; the signing of documents for the secretary of state or

124 33 pursuant to a court order; and filing biennial reports with

124 34 the secretary of state.

124 35    Article 3 provides for the relations of the membership and
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125  1 managers, including by restricting the power of a member to be

125  2 an agent of another member solely by being a member; the

125  3 option of a company to file a statement of authority with the

125  4 secretary of state describing the authority of persons holding

125  5 a position in the company and that a person named in the

125  6 statement may file a statement of denial of such authority

125  7 with the secretary of state; and limitations upon the

125  8 liability of members and managers.

125  9    Article 4 provides for relations of members to each other

125 10 and to the company, including provisions for becoming a member

125 11 and the member's obligation to make a contribution and acquire

125 12 a membership interest; the right of a member to receive

125 13 distributions before the company's dissolution; limitations

125 14 upon distributions (e.g., the payment of debts prior to a

125 15 distribution); and the liability for improper distributions.

125 16 The article provides that a company is a member=managed

125 17 company unless the operating agreement provides otherwise, and

125 18 provides for the selection of a manager by consent of the

125 19 members.  The article provides for the management of the

125 20 company, including the purchase of insurance, standards of

125 21 conduct for members and managers; and the right of members and

125 22 managers to inspect the company's business records.

125 23    Article 5 provides for transferable interests and rights of

125 24 transferees and creditors, including by providing for the

125 25 rights of creditors or members in cases involving a company's

125 26 decision to transfer an interest in the company; and the

125 27 powers of a representative of a deceased member.

125 28    Article 6 provides for a member's dissociation, including

125 29 by withdrawing their membership subject to a number of

125 30 restrictions (e.g., breach of the operating agreement); and

125 31 the effect of a person's dissociation as a member on their

125 32 right to participate in the company.

125 33    Article 7 provides for the dissolution and winding up of a

125 34 company, including by the terms of the operating agreement, or

125 35 upon application by a member or transferee to district court;

House File 2633 - Introduced continued

126  1 the winding up of the company's business affairs which may be

126  2 under judicial supervision; and the payment of claims against

126  3 a dissolved limited liability company.  It provides for

126  4 administrative dissolution by the secretary of state, the

126  5 reinstatement following administrative dissolution, and an

126  6 appeal from a rejection by the secretary of state to reinstate

126  7 the company.

126  8    Article 8 provides for foreign limited liability companies,

126  9 including their governing law; a process to apply for a

126 10 certificate of authority by the secretary of state; activities

126 11 that do not constitute transacting business in the state; the

126 12 filing of the certificate of authority; the regulation of the

126 13 foreign limited liability company's name; the revocation of a

126 14 company's certificate of authority; the effect of failing to

126 15 have a certificate of authority; and actions by the attorney

126 16 general to enjoin a foreign company from transacting business

126 17 in violation of the article.

126 18    Article 9 provides for actions by members against another

126 19 member or the company, including maintaining a derivative

126 20 action (becoming a plaintiff and pleading); the establishment

126 21 of a special litigation committee; and the payment of proceeds

126 22 and expenses of persons involved in the action.

126 23    Article 10 provides for mergers, conversions, and

126 24 domestication.  It includes special definitions applicable to

126 25 the article.  The article provides for the process necessary

126 26 for a merger to occur; the presentment of a merger plan to the

126 27 members and provides for their approval; the filing of

126 28 articles of merger with the secretary of state; and the effect

126 29 of the merger on the surviving organization (e.g., the

126 30 assumption of debts by the surviving entity).  The article

126 31 provides for conversion (to another form of business

126 32 organization).  The article provides for the process necessary

126 33 for the conversion to occur, the presentment of a plan of

126 34 conversion to the membership for consent; the filing of the

126 35 conversion plan with the secretary of state; the approval of

House File 2633 - Introduced continued

127  1 the plan by the membership; and the effect of conversion (the

127  2 retention of assets and liabilities by the converted company).

127  3 The article provides for domestication in which a foreign

127  4 company may become a domestic company organized under the laws

127  5 of this state.  It provides for the process necessary for

127  6 domestication to occur; the presentment of a plan of

127  7 domestication to the membership for consent; the filing of the

127  8 domestication plan with the secretary of state; and the effect

127  9 of the domestication (e.g., the retention of assets and

127 10 liabilities by the domesticated company).  The article

127 11 restricts the approval of mergers, conversions, and

127 12 domestications, and allows for them under other provisions of

127 13 law.

127 14    Article 11 provides for professional limited liability

127 15 companies.  It includes a special definitional section;

127 16 provides that the company can only participate in the practice

127 17 of one profession or two or more closely related professions.

127 18 The article provides for its name; the process for

127 19 organization; states that the form of the organization is

127 20 unrelated to a member's professional conduct or status;

127 21 restricts membership only to those individuals who are

127 22 licensed professionals in a specific field; restricts a member

127 23 from assigning an interest in the professional company;

127 24 restricts a professional company from transferring interests

127 25 of the professional company.  The article provides for the

127 26 purchase of a member's interest, including upon the death of

127 27 the member.  The article provides for the issuance of a

127 28 certificate of interest and restricts the management of the

127 29 professional company to persons who are licensed to practice

127 30 in the profession.  The article provides that a professional

127 31 company may only merge with another professional company.  It

127 32 provides for the dissolution of or liquidation of the

127 33 professional company; for foreign professional companies; and

127 34 for professional companies organized under other law.

127 35    Article 12 includes provisions not recommended by the
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128  1 uniform commissioners.  Specifically, it provides for the

128  2 establishment of designated series of transferable interests

128  3 having separate rights, powers, or duties.  The article

128  4 provides for the management of a series, including for a

128  5 series manager; the distribution of a series; the right of a

128  6 member to dissociate from a series; the termination of a

128  7 series; and a foreign series.

128  8    Article 13 includes a number of miscellaneous provisions

128  9 including provisions relating to the application of the

128 10 chapter; the applicability of federal law regulating

128 11 electronic signatures; and the application of the new Code

128 12 chapter with Code chapter 490A.

128 13    DIVISION II == CONVERSION FOR CORPORATIONS AND OTHER

128 14 ENTITIES.  This division provides that another business

128 15 referred to as an "entity", such as a limited liability

128 16 company, may convert to a domestic corporation and a domestic

128 17 corporation may convert to an other entity.  The corporation

128 18 or entity must adopt a plan of conversion.  A corporation must

128 19 notify each shareholder of the plan which must be approved by

128 20 the corporation's shareholders.  If approved, the plan of

128 21 conversion must be filed with the secretary of state.  The

128 22 division provides for the effect of the conversion (the

128 23 retention of assets and liabilities) and the conversion of

128 24 interests from the old to the new entity.  The division

128 25 provides for conversion of domestic cooperative associations.

128 26    DIVISION III == CONFORMING AMENDMENTS.  This division

128 27 amends a number of provisions which refer to Code chapter 490A

128 28 or a section in Code chapter 490A.  The division includes the

128 29 new reference to new Code chapter 489 or an appropriate Code

128 30 section in the new Code chapter.

128 31    DIVISION IV == REPEALS.  This division repeals Code chapter

128 32 490A on December 31, 2010.  It also strikes references

128 33 throughout the Code to Code chapter 490A.

128 34    DIVISION V == EFFECTIVE DATES.  This division provides that

128 35 the bill takes effect on January 1, 2009, except for those
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129  1 provisions which eliminate references to Code chapter 490A or

129  2 a Code section within that chapter, which takes effect on

129  3 December 31, 2010.

129  4 LSB 5668HV 82
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                                      A BILL FOR
  1 An Act relating to the granting of property tax credits to

  2    businesses that voluntarily prohibit smoking in the workplace.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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  1  1    Section 1.  NEW SECTION.  427B.29  VOLUNTARY SMOKEFREE

  1  2 COMMERCIAL PROPERTY TAX CREDIT.

  1  3    1.  Property assessed as commercial property that is used

  1  4 and operated for a for=profit or nonprofit business is

  1  5 entitled to a property tax credit, as provided in subsection

  1  6 2, if the owner or operator of the business voluntarily

  1  7 prohibits smoking in all buildings and structures located on

  1  8 the property that is used in the operation of the business.

  1  9 If the state or a local authority prohibits smoking in the

  1 10 workplace, a business affected by this prohibition shall not

  1 11 receive the property tax credit under this section beginning

  1 12 with the month following the effective date of the state or

  1 13 local prohibition.

  1 14    2.  The amount of the tax credit equals five hundred

  1 15 dollars for a calendar year.  The credit shall apply to

  1 16 property taxes payable in the fiscal year following the

  1 17 calendar year.  However, if a business does not voluntarily

  1 18 prohibit smoking for the entire calendar year or is ineligible

  1 19 to receive the tax credit because of the enactment of a state

  1 20 or local law prohibiting smoking in the workplace during the

  1 21 calendar year, the amount of the tax credit shall be prorated

  1 22 and the amount of the credit shall equal the maximum amount of

  1 23 the credit for the calendar year, divided by twelve,

  1 24 multiplied by the number of months the business is eligible.

  1 25 The credit shall be rounded to the nearest ten dollars.  If

  1 26 the business is eligible during any part of a month, the

  1 27 business shall be considered eligible for the entire month.

  1 28    3.  A business seeking the property tax credit under this

  1 29 section shall annually file notice and application to that

  1 30 effect in the calendar year for which the tax credit will be

  1 31 computed.  The notice and application shall be sent to the

  1 32 county board of supervisors or the board's designee.  The

  1 33 board or board's designee shall approve or deny the tax credit

  1 34 by March 1 following that calendar year and notify the

  1 35 business and the county auditor.  In the event of denial, the
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  2  1 business has thirty days to appeal the denial to the board of

  2  2 supervisors or the board's designee.  Upon approval, the

  2  3 amount of the tax credit shall be apportioned by the county

  2  4 treasurer to the several taxing districts.  In the case of

  2  5 change of ownership, the credit shall follow the title to the

  2  6 business property.

  2  7    Sec. 2.  APPLICABILITY.  Section 25B.7 does not apply to

  2  8 the property tax credits allowed in this Act.

  2  9                           EXPLANATION

  2 10    This bill allows a business a property tax credit of up to

  2 11 $500 for voluntarily banning smoking at its workplace.  The

  2 12 credit ceases or is not available upon enactment of state or

  2 13 local law that prohibits smoking in the workplace.  The tax

  2 14 credit is based on the number of months in the calendar year

  2 15 preceding the fiscal year in which the taxes are payable that

  2 16 the business voluntarily prohibits smoking.  The business must

  2 17 apply annually to the county board of supervisors or the

  2 18 board's designee.  The provision in the Code that requires the

  2 19 state to fully fund new property tax credits and exemptions in

  2 20 order that the local jurisdictions must grant such credits or

  2 21 exemptions is made inapplicable to the tax credit in the bill.

  2 22 LSB 6029HH 82

  2 23 mg/nh/14
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                                      A BILL FOR
  1 An Act providing a sesquicentennial farm property tax credit,

  2    providing a penalty, and including an appropriation.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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  1  1    Section 1.  NEW SECTION.  425B.1  SESQUICENTENNIAL FARM TAX

  1  2 CREDIT FUND.

  1  3    There is created as a permanent fund in the office of the

  1  4 treasurer of state a fund to be known as the sesquicentennial

  1  5 farm tax credit fund.  For the purposes of establishing and

  1  6 maintaining this fund, for each fiscal year there is

  1  7 appropriated from the general fund of the state and deposited

  1  8 into the sesquicentennial farm tax credit fund an amount

  1  9 sufficient to implement this chapter.

  1 10    Sec. 2.  NEW SECTION.  425B.2  DEFINITIONS.

  1 11    For purposes of this chapter, "sesquicentennial farm" means

  1 12 a farm in which at least forty acres of such farm have been

  1 13 held in continuous ownership by the same family for one

  1 14 hundred fifty years or more and which farm is in good faith

  1 15 used for agricultural or horticultural purposes.

  1 16    Sec. 3.  NEW SECTION.  425B.3  WHERE CREDIT GIVEN.

  1 17    1.  The sesquicentennial farm tax credit fund shall be

  1 18 apportioned each year in the manner provided in this chapter

  1 19 so as to give a credit against the tax on each eligible farm.

  1 20 The amount of the credit on each eligible farm shall be one

  1 21 hundred fifty dollars.  However, in the case of a deficiency

  1 22 in the sesquicentennial farm tax credit fund to pay the

  1 23 credits in full, the credits shall be reduced by an equal

  1 24 amount without regard to the number of acres in each farm for

  1 25 which a credit is claimed.

  1 26    2.  The county board of supervisors shall determine the

  1 27 eligibility of each tract for which an application is

  1 28 received.

  1 29    Sec. 4.  NEW SECTION.  425B.4  CLAIM FOR CREDIT.

  1 30    1.  To apply for the credit, the person shall deliver to

  1 31 the county assessor a verified statement and designation of

  1 32 the sesquicentennial farm for which the credit is claimed.

  1 33 The assessor shall return the statement and designation on or

  1 34 before November 15 of each year to the county board of

  1 35 supervisors with a recommendation for allowance or
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  2  1 disallowance.  A claim for credit filed after November 1 of

  2  2 the year shall be considered as a claim filed for the

  2  3 following year.

  2  4    2.  The county board of supervisors in each county shall

  2  5 examine all claims delivered to county assessors, and shall

  2  6 either allow or disallow the claims, and if disallowed shall

  2  7 send notice of disallowance by regular mail to the claimant at

  2  8 the claimant's last known address.  The claimant may appeal

  2  9 the decision of the board to the district court in which the

  2 10 farm for which the credit is claimed is situated by giving

  2 11 written notice of the appeal to the county board of

  2 12 supervisors within twenty days from the date of the mailing of

  2 13 the notice of the decision of the board of supervisors.

  2 14    3.  Upon the filing and allowance of the claim, the claim

  2 15 shall be allowed on that farm for successive years without

  2 16 further filing as long as the property is legally or equitably

  2 17 owned by the family that has been in continuous ownership of

  2 18 the farm for one hundred fifty years or more, or a member of

  2 19 such family.

  2 20    4.  The assessor shall retain a permanent file of current

  2 21 sesquicentennial farm tax credit claims filed in the

  2 22 assessor's office.

  2 23    5.  The county recorder shall give notice to the assessor

  2 24 of each transfer of title of agricultural land filed in the

  2 25 recorder's office.  The notice shall describe the tract of

  2 26 agricultural land transferred, the name of the person

  2 27 transferring the title to the tract, and the name of the

  2 28 person to whom title to the tract has been transferred.

  2 29    6.  The county auditor, on or before April 1, shall certify

  2 30 the total amount of credit to the department of revenue.

  2 31    Sec. 5.  NEW SECTION.  425B.5  WARRANTS AUTHORIZED BY

  2 32 DIRECTOR == PRORATION.

  2 33    After receiving from the county auditors the certifications

  2 34 provided for in section 425B.4, and during the following

  2 35 fiscal year, the director of revenue shall authorize the
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  3  1 department of administrative services to draw warrants on the

  3  2 sesquicentennial farm tax credit fund created in section

  3  3 425B.1, payable to the county treasurers in the amount

  3  4 certified by the county auditors of the respective counties

  3  5 and mail the warrants to the county auditors on June 1 of each

  3  6 year taking into consideration the relative budget and cash

  3  7 position of the state resources.  However, if the

  3  8 sesquicentennial farm tax credit fund is insufficient to pay

  3  9 in full the total of the amounts certified to the director of

  3 10 revenue, the director shall prorate the fund to the county

  3 11 treasurers and shall notify the county auditors of the pro

  3 12 rata percentage on or before June 1.

  3 13    Sec. 6.  NEW SECTION.  425B.6  APPORTIONMENT BY AUDITOR.

  3 14    Upon receiving the pro rata percentage from the director of

  3 15 revenue, the county auditor shall determine the amount to be

  3 16 credited to each sesquicentennial farm, and shall enter upon

  3 17 tax lists as a credit against the tax levied on each

  3 18 sesquicentennial farm on which there has been made an

  3 19 allowance of credit before delivering the tax lists to the

  3 20 county treasurer.  Upon receipt of the warrant by the county

  3 21 auditor, the auditor shall deliver the warrant to the county

  3 22 treasurer for apportionment.  The county treasurer shall show

  3 23 on each tax receipt the amount of tax credit for each

  3 24 sesquicentennial farm.

  3 25    Sec. 7.  NEW SECTION.  425B.7  FALSE CLAIM == PENALTY.

  3 26    A person making a false claim or affidavit with fraudulent

  3 27 intent to obtain the credit under section 425B.3 is guilty of

  3 28 a fraudulent practice and the claim shall be disallowed in

  3 29 full.  If the credit has been paid, the amount of the credit

  3 30 plus a penalty equal to twenty=five percent of the amount of

  3 31 credit plus interest, at the rate in effect under section

  3 32 421.7, from the time of payment shall be collected by the

  3 33 county treasurer in the same manner as other property taxes,

  3 34 penalty, and interest are collected and when collected shall

  3 35 be paid to the director of revenue.
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  4  1                           EXPLANATION

  4  2    This bill provides a property tax credit for

  4  3 sesquicentennial farms.  The amount of the credit is $150.

  4  4 The bill creates a sesquicentennial farm tax credit fund and

  4  5 provides for a standing unlimited appropriation from the

  4  6 general fund of the state to the tax credit fund in an amount

  4  7 sufficient to pay the sesquicentennial farm tax credits.

  4  8    The bill defines sesquicentennial farm as a farm in which

  4  9 at least 40 acres of such farm have been held in continuous

  4 10 ownership by the same family for 150 years or more and which

  4 11 farm is in good faith used for agricultural or horticultural

  4 12 purposes.

  4 13 LSB 6040HH 82

  4 14 sc/nh/8
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  1 An Act relating to the regulation of the practice of certified
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  1  1    Section 1.  Section 542.3, subsection 1, paragraph c, Code

  1  2 2007, is amended to read as follows:

  1  3    c.  An examination of prospective financial information to

  1  4 be performed in accordance with the statements on standards

  1  5 for attestation engagements.  For purposes of this subsection,

  1  6 "the statements on standards for attestation engagements"

  1  7 means those standards adopted by the board, by rule, by

  1  8 reference to the standards developed for general application

  1  9 by the American institute of certified public accountants, or

  1 10 other recognized national accountancy organization.
  1 11    Sec. 2.  Section 542.3, subsection 1, Code 2007, is amended

  1 12 by adding the following new paragraph:

  1 13    NEW PARAGRAPH.  d.  Any engagement to be performed in

  1 14 accordance with the standards of the public company accounting

  1 15 oversight board.

  1 16    Sec. 3.  Section 542.3, subsection 1, Code 2007, is amended

  1 17 by adding the following new unnumbered paragraph:

  1 18    NEW UNNUMBERED PARAGRAPH.  The standards specified in this

  1 19 subsection are those standards adopted by the board, by rule,

  1 20 by reference to the standards developed for general

  1 21 application by the American institute of certified public

  1 22 accountants, the public company accounting oversight board, or

  1 23 other recognized national accountancy organization.

  1 24    Sec. 4.  Section 542.3, Code 2007, is amended by adding the

  1 25 following new subsections:

  1 26    NEW SUBSECTION.  9A.  "Home office" is the location

  1 27 specified by the client as the address to which an attest or

  1 28 compilation service is directed, which may be a subunit or

  1 29 subsidiary or an entity or the principal office of an entity,

  1 30 as the board may further define by rule.

  1 31    NEW SUBSECTION.  15A.  "NASBA" means the national

  1 32 association of state boards of accountancy.

  1 33    NEW SUBSECTION.  15B.  "Office" means any Iowa workplace

  1 34 identified or advertised to the general public as a location

  1 35 where public accounting services are performed.
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  2  1    NEW SUBSECTION.  20A.  "Practice privilege" means an

  2  2 authorization to practice public accounting in Iowa or for

  2  3 clients with a home office in Iowa without licensure under

  2  4 this chapter, as provided in section 542.20.

  2  5    NEW SUBSECTION.  20B.  "Principal place of business" means

  2  6 the primary location from which public accounting services are

  2  7 performed, as the board may further define by rule.  A person

  2  8 or firm may only have one principal place of business at any

  2  9 one time.

  2 10    Sec. 5.  Section 542.4, subsection 7, Code 2007, is amended

  2 11 to read as follows:

  2 12    7.  The board may join professional organizations and

  2 13 associations to promote the improvement of the standards of

  2 14 the practice of accountancy and for the protection and welfare

  2 15 of the public.  The board may provide social security numbers

  2 16 of licensees to NASBA provided that the numbers are solely

  2 17 used by NASBA for inclusion in a national database of

  2 18 licensees, the numbers are submitted in an encrypted format or

  2 19 through such alternative means as will assure the

  2 20 confidentiality of the numbers, and NASBA maintains the

  2 21 confidentiality of the numbers and agrees not to disseminate

  2 22 the numbers to any other person or entity.
  2 23    Sec. 6.  Section 542.4, subsection 9, Code 2007, is amended

  2 24 by adding the following new paragraph:

  2 25    NEW PARAGRAPH.  rr.  Rules on practice privilege under

  2 26 section 542.20.

  2 27    Sec. 7.  Section 542.6, subsection 6, Code 2007, is amended

  2 28 to read as follows:

  2 29    6.  The board, by rule, shall require as a condition for

  2 30 renewal of a certificate under this section, by any

  2 31 certificate holder who performs compilation services for the

  2 32 public other than through a certified public accounting firm

  2 33 or licensed public accounting firm, that such individual

  2 34 undergo, no more frequently than once every three years, a

  2 35 peer review conducted in such manner as the board shall by
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  3  1 rule specify, and such review shall include verification that

  3  2 such individual has met the competency requirements set out in

  3  3 professional standards for such services.  The provisions of

  3  4 section 542.7, subsections 10, 11, and 12, shall apply to the

  3  5 peer review required in this subsection.
  3  6    Sec. 8.  Section 542.7, subsections 1, 3, 4, and 10, Code

  3  7 2007, are amended to read as follows:

  3  8    1.  The board shall issue or renew a permit to practice to

  3  9 a certified public accounting firm that makes application and

  3 10 demonstrates the qualifications set forth in this section, or

  3 11 to a qualified certified public accounting firm originally

  3 12 licensed in another state that establishes an office in this

  3 13 state or otherwise provides services for clients in this state

  3 14 on a regular or recurring basis.  A certified public

  3 15 accounting firm licensed and located in another state or

  3 16 foreign jurisdiction shall be allowed to audit a business unit

  3 17 located in Iowa without a permit to practice if the Iowa

  3 18 business unit is part of a multistate company whose principal

  3 19 offices are located outside of this state.  A person or firm

  3 20 holding a permit to practice issued by this state prior to

  3 21 July 1, 2002, is deemed to have met the requirements of this

  3 22 section.

  3 23    a.  A firm must hold a permit issued under this section in

  3 24 order to provide if the firm performs attest services in this

  3 25 state or for clients having a home office in this state or to

  3 26 use has an office in this state and uses the title "CPAs" or,
  3 27 "CPA firm", "certified public accountants", or "certified

  3 28 public accounting firm".

  3 29    b.  A firm which is not subject to paragraph "a" may

  3 30 practice public accounting in this state without a permit

  3 31 issued under this section in conformance with section 542.20.
  3 32    c.  A firm that holds a permit issued under this chapter

  3 33 shall designate to the board the licensee or person with a

  3 34 practice privilege under section 542.20 who is responsible for

  3 35 the proper licensure of the firm and the firm's compliance
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  4  1 with all applicable laws and rules of this state.  If such

  4  2 firm has one or more offices in this state the firm shall

  4  3 designate to the board one or more persons who are licensed

  4  4 under this chapter who are responsible for the proper

  4  5 registration of each Iowa office of the firm and each office's

  4  6 compliance with all applicable laws and rules of this state.
  4  7    3.  a.  An applicant for initial issuance or renewal of a

  4  8 permit to practice as a firm shall show that notwithstanding

  4  9 any other provision of law, a simple majority of the ownership

  4 10 of the firm, in terms of financial interests and voting rights

  4 11 of all partners, officers, shareholders, members, and

  4 12 managers, belongs to holders of a certificate issued by a

  4 13 state, and that such partners, officers, shareholders,

  4 14 members, and managers, who perform professional services in

  4 15 this state or for clients in this state, hold a certificate

  4 16 issued under section 542.6 or 542.19, or by another state if

  4 17 the holder has a practice privilege under section 542.20.

  4 18    b.  A certified public accounting firm may include a

  4 19 nonlicensee owner, which for purposes of this section means an

  4 20 owner that does not hold a valid certificate to practice

  4 21 public accounting in any state, provided all of the following

  4 22 occur:

  4 23    (1)  Such firm designates a licensee who is responsible for

  4 24 the proper registration of the firm, and identifies that

  4 25 individual to the board.
  4 26    (2)  (1)  All nonlicensee owners are active participants in

  4 27 the firm or an affiliated entity.

  4 28    (3)  All nonlicensee owners participate in a program of

  4 29 learning designed to maintain professional competency in

  4 30 compliance with rules adopted by the board which shall include

  4 31 requiring compliance with requirements imposed by a regulatory

  4 32 authority charged with regulation of a nonlicensee owner's

  4 33 professional or occupational license which is relevant to the

  4 34 firm's services.
  4 35    (4)  (2)  All nonlicensee owners comply with all applicable

House File 2636 - Introduced continued

  5  1 rules of professional conduct adopted by the board, and their

  5  2 own regulatory authority.

  5  3    (5)  (3)  Such firm complies with other requirements as

  5  4 established by the board by rule.

  5  5    c.  A licensee or person with a practice privilege under

  5  6 section 542.20 who is responsible for supervising attest or

  5  7 compilation services and signs or authorizes someone to sign

  5  8 the accountant's report on the financial statements on behalf

  5  9 of the firm shall meet the experience or competency

  5 10 requirements set out in nationally recognized professional

  5 11 standards for such services.

  5 12    d.  A licensee or person with a practice privilege under

  5 13 section 542.20 who signs or authorizes someone to sign the

  5 14 accountant's report on the financial statements on behalf of

  5 15 the firm shall meet the experience or competency requirements

  5 16 established in paragraph "c".

  5 17    e.  The board may deny the issuance or renewal of, or

  5 18 revoke a permit, or otherwise discipline the holder of a

  5 19 permit issued under this section if a nonlicensee owner's

  5 20 professional license has been revoked in any jurisdiction or a

  5 21 nonlicensee owner has been convicted of a crime described in

  5 22 section 542.5, subsection 2, if the board determines that such

  5 23 revocation or convictions is detrimental to the public

  5 24 interest and would be a ground for discipline if applicable to

  5 25 a licensee under this chapter.
  5 26    4.  An applicant for initial issuance or renewal of a

  5 27 permit to practice as a certified public accounting firm is

  5 28 required to register each office of the firm within this state

  5 29 with the board and to show that all attest and compilation

  5 30 services rendered in this state are under the charge of a

  5 31 person holding a valid certificate issued under section 542.6

  5 32 or 542.19, or by another state if the holder has practice

  5 33 privilege under section 542.20.

  5 34    10.  Peer review records are privileged and confidential,

  5 35 and are not subject to discovery, subpoena, or other means of
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  6  1 legal compulsion.  Peer review records are not admissible in

  6  2 evidence in a judicial, administrative, or arbitration

  6  3 proceeding.  Unless the subject of a peer review timely

  6  4 objects in writing to the administering entity of the peer

  6  5 review program, the administering entity shall make available

  6  6 to the board within thirty days of the issuance of the peer

  6  7 review acceptance letter the final peer review report or such

  6  8 peer review records as are designated by the peer review

  6  9 program in which the administering entity participates.  The

  6 10 subject of a peer review may voluntarily submit the final peer

  6 11 review report directly to the board.  Information or documents

  6 12 discoverable from sources other than a peer review team do not

  6 13 become nondiscoverable from such other sources because they

  6 14 are made available to or are in the possession of a peer

  6 15 review team.  Information or documents publicly available from

  6 16 the American institute of certified public accountants

  6 17 relating to quality or peer review are not privileged or

  6 18 confidential under this subsection.  A person or organization

  6 19 participating in the peer review process shall not testify as

  6 20 to the findings, recommendations, evaluations, or opinions of

  6 21 a peer review team in a judicial, administrative, or

  6 22 arbitration proceeding.

  6 23    Sec. 9.  Section 542.8, subsection 9, paragraph a, Code

  6 24 2007, is amended to read as follows:

  6 25    a.  The licensed public accountant license shall expire in

  6 26 multiyear intervals as determined by the board.  The board

  6 27 shall notify a person licensed under this chapter of the date

  6 28 of expiration of the license and the amount of the fee

  6 29 required for its renewal.  The notice shall be mailed at least

  6 30 one month in advance of the expiration date.  A person who

  6 31 fails to renew a license as a licensed public accountant by

  6 32 the expiration date shall be allowed to do so within thirty

  6 33 days following its expiration, but the board may assess a

  6 34 reasonable penalty.

  6 35    Sec. 10.  Section 542.8, subsections 12, 13, and 19, Code
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  7  1 2007, are amended to read as follows:

  7  2    12.  The board shall issue or renew a permit to practice as

  7  3 a licensed public accounting firm to a person that makes

  7  4 application and demonstrates the qualification set forth in

  7  5 this section or to a licensed public accounting firm

  7  6 originally registered in another state that provides evidence

  7  7 that the qualifications met in the other state are

  7  8 substantially equivalent to those required by this section.  A

  7  9 firm must hold a permit issued under this section in order to

  7 10 use the title "LPA" "LPAs" or "Licensed Public Accountants" in

  7 11 a firm name.

  7 12    a.  An applicant for initial issuance or renewal of a

  7 13 permit to practice as a firm under this section must show that

  7 14 notwithstanding any other provision of law, a simple majority

  7 15 of the ownership of the firm, in terms of financial interests

  7 16 and voting rights of all partners, officers, shareholders,

  7 17 members, and managers, belongs to the holders of a certificate

  7 18 or license issued by a state, and that such partners,

  7 19 officers, shareholders, members, and managers who perform

  7 20 professional services in this state or for clients in this

  7 21 state hold a certificate issued under section 542.6 or a

  7 22 license issued under this section, or another state if the

  7 23 holder has a practice privilege under section 542.20.  To

  7 24 qualify for firm licensure at least one partner, officer,

  7 25 shareholder, member, or manager shall hold a license under

  7 26 this section.
  7 27    b.  A licensed public accounting firm may include a

  7 28 nonlicensee owner, which for purposes of this section means an

  7 29 owner that does not hold a valid license or certificate to

  7 30 practice public accounting in any state, provided all of the

  7 31 following occur:

  7 32    (1)  Such firm designates a licensee who is responsible for

  7 33 the proper registration of the firm, and identifies that

  7 34 individual to the board.

  7 35    (2)  All nonlicensee owners are active participants in the
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  8  1 firm or an affiliated entity.

  8  2    (3)  All nonlicensee owners participate in a program of

  8  3 learning designed to maintain professional competency in

  8  4 compliance with rules adopted by the board which shall include

  8  5 requiring compliance with requirements imposed by a regulatory

  8  6 authority charged with regulation of a nonlicensee owner's

  8  7 professional or occupational license which is relevant to the

  8  8 firm's services.
  8  9    (4)  (3)  All nonlicensee owners comply with all applicable

  8 10 rules of professional conduct adopted by the board, and their

  8 11 own regulatory authority.

  8 12    (5)  (4)  Such firm complies with other requirements as

  8 13 established by the board by rule.

  8 14    c.  An individual licensee or person with a practice

  8 15 privilege under section 542.20 who is responsible for

  8 16 compilation services and signs or authorizes someone to sign

  8 17 the accountant's report on the financial statements on behalf

  8 18 of the firm shall meet the competency requirements set out in

  8 19 nationally recognized professional standards for such

  8 20 services.

  8 21    d.  An individual licensee or person with a practice

  8 22 privilege under section 542.20 who signs or authorizes someone

  8 23 to sign the accountant's report on the financial statements on

  8 24 behalf of the firm shall meet the competency requirements set

  8 25 out in nationally recognized professional standards for such

  8 26 services.

  8 27    e.  The board may deny the issuance or renewal of, or

  8 28 revoke a permit, or otherwise discipline the holder of a

  8 29 permit issued under this section if a nonlicensee owner's

  8 30 professional license has been revoked in any jurisdiction or a

  8 31 nonlicensee owner has been convicted of a crime described in

  8 32 section 542.5, subsection 2, if the board determines that such

  8 33 revocation or conviction is detrimental to the public interest

  8 34 and would be a ground for discipline if applicable to a

  8 35 licensee under this chapter.
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  9  1    13.  An applicant for initial issuance or renewal of a

  9  2 permit to practice as a licensed public accounting firm is

  9  3 required to register each office of the firm within this state

  9  4 with the board and to show that all compilation services

  9  5 rendered in this state are under the charge of a person

  9  6 holding a valid certificate issued under section 542.6 or

  9  7 542.19, or a license issued under this section, or another

  9  8 state if the holder has a practice privilege under section

  9  9 542.20.

  9 10    19.  Peer review records are privileged and confidential,

  9 11 and are not subject to discovery, subpoena, or other means of

  9 12 legal compulsion.  Peer review records are not admissible in

  9 13 evidence in a judicial, administrative, or arbitration

  9 14 proceeding.  Unless the subject of a peer review timely

  9 15 objects in writing to the administering entity of the peer

  9 16 review program, the administering entity shall make available

  9 17 to the board within thirty days of the issuance of the peer

  9 18 review acceptance letter the final peer review report or such

  9 19 peer review records as are designated by the peer review

  9 20 program in which the administering entity participates.  The

  9 21 subject of a peer review may voluntarily submit the final peer

  9 22 review report directly to the board.  Information or documents

  9 23 discoverable from sources other than a peer review team do not

  9 24 become nondiscoverable from such other sources because they

  9 25 are made available to or are in the possession of a peer

  9 26 review team.  Information or documents publicly available from

  9 27 the national society of accountants relating to quality or

  9 28 peer review are not privileged or confidential under this

  9 29 subsection.  A person or organization participating in the

  9 30 peer review process shall not testify as to the findings,

  9 31 recommendations, evaluations, or opinions of a peer review

  9 32 team in a judicial, administrative, or arbitration proceeding.

  9 33    Sec. 11.  Section 542.10, subsection 1, Code 2007, is

  9 34 amended to read as follows:

  9 35    1.  After notice and hearing pursuant to section 542.11,
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 10  1 the board may revoke, suspend for a period of time not to

 10  2 exceed two years, or refuse to renew a license; reprimand,

 10  3 censure, or limit the scope of practice of any licensee;

 10  4 impose an administrative penalty not to exceed one thousand

 10  5 dollars per violation against an individual licensee or ten

 10  6 thousand dollars per violation against a firm licensee;

 10  7 require remedial actions; or place any licensee on probation;

 10  8 all with or without terms, conditions, and in combinations of

 10  9 remedies, for any one or more of the following reasons:

 10 10    a.  Fraud or deceit in obtaining a license, which may also

 10 11 result in permanent revocation of the license.

 10 12    b.  Dishonesty, fraud, or gross negligence in the practice

 10 13 of public accounting.

 10 14    c.  Engaging in any activity prohibited under section

 10 15 542.13 or 542.20 or permitting persons under the licensee's

 10 16 supervision to do so.

 10 17    d.  Violation of a rule of professional conduct adopted by

 10 18 the board under the authority granted by this chapter.

 10 19    e.  Conviction of a felony under the laws of any state of
 10 20 or the United States.

 10 21    f.  Conviction of any crime, any element of which is

 10 22 dishonesty or fraud as provided in section 542.5, subsection

 10 23 2, under the laws of any state of or the United States.

 10 24    g.  Cancellation, revocation, suspension, or refusal to

 10 25 renew the authority to practice as a certified public

 10 26 accountant, licensed public accountant, or accounting

 10 27 practitioner, or the acceptance of the voluntary surrender of

 10 28 a license to practice as a certified public accountant,

 10 29 licensed public accountant, or accounting practitioner to

 10 30 conclude a pending disciplinary action, by any other state or

 10 31 foreign authority for any cause other than failure to pay

 10 32 appropriate fees in the other jurisdiction.

 10 33    h.  Suspension or revocation of the right to practice

 10 34 before any state or federal agency, or the public company

 10 35 accounting oversight board.
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 11  1    i.  Conduct discreditable to the public accounting

 11  2 profession.

 11  3    j.  Violation of section 272C.10.

 11  4    Sec. 12.  Section 542.13, Code 2007, is amended by adding

 11  5 the following new subsection:

 11  6    NEW SUBSECTION.  18.  Nothing in this section shall be

 11  7 construed to prohibit the practice of public accounting and

 11  8 lawful use of titles by persons or firms exercising a practice

 11  9 privilege in conformance with section 542.20.

 11 10    Sec. 13.  Section 542.14, subsections 1 and 2, Code 2007,

 11 11 are amended to read as follows:

 11 12    1.  If, as a result of an investigation under section

 11 13 542.11 or otherwise, the board believes that a person or firm

 11 14 has engaged, or is about to engage, in an act or practice

 11 15 which constitutes or will constitute a violation of section

 11 16 542.13 or 542.20, the board may make application to the

 11 17 district court for an order enjoining such act or practice.

 11 18 Upon a showing by the board that such person or firm has

 11 19 engaged, or is about to engage, in any such act or practice,

 11 20 an injunction, restraining order, or other order as may be

 11 21 appropriate shall be granted by the court.

 11 22    2.  In addition to a criminal penalty provided for in

 11 23 section 542.15, the board may issue an order to require

 11 24 compliance with section 542.13 or 542.20 or to revoke a

 11 25 practice privilege under section 542.20, and may impose a

 11 26 civil penalty not to exceed one thousand dollars for each

 11 27 offense upon a person who is not a licensee under this chapter

 11 28 and who engages in conduct prohibited by section 542.13 or

 11 29 542.20.  Each day of a continued violation constitutes a

 11 30 separate offense.  The board may impose a penalty up to ten

 11 31 thousand dollars per violation against a firm that violates

 11 32 section 542.13 or 542.20.
 11 33    Sec. 14.  NEW SECTION.  542.20  PRACTICE PRIVILEGE.

 11 34    1.  This section authorizes a person or firm whose

 11 35 principal place of business is not in this state to practice
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 12  1 public accounting in Iowa in person, or by telephone, mail, or

 12  2 electronic means without licensure under this chapter or

 12  3 notice to the board under the conditions described in this

 12  4 section.  Such a person or firm must hold a valid, unexpired

 12  5 license in good standing in the state of its principal place

 12  6 of business that is substantially equivalent to a comparable

 12  7 license issued in Iowa, and such a person or firm must be

 12  8 licensed to lawfully perform in its principal place of

 12  9 business all public accounting services offered or rendered

 12 10 under a practice privilege in Iowa.

 12 11    2.  A provision of this section or of any other section in

 12 12 this chapter shall not prevent the auditor of state, the

 12 13 department of agriculture and land stewardship, other

 12 14 governmental official or body, or a client from requiring that

 12 15 public accounting services performed in Iowa or for an Iowa

 12 16 client by performed by a person or firm holding a license

 12 17 under this chapter.

 12 18    3.  The practice privilege authorized by this section is

 12 19 temporary and shall cease if the license in the person's or

 12 20 firm's principal place of business expires, is no longer valid

 12 21 or in good standing, or otherwise no longer lawfully supports

 12 22 the conditions of the practice privilege described in this

 12 23 section.

 12 24    4.  The board may revoke a practice privilege, impose a

 12 25 civil penalty, issue an order to secure compliance with this

 12 26 chapter or board rules, or take such additional actions as are

 12 27 provided in section 542.14 if a person or firm acting or

 12 28 purporting to act under a practice privilege violates this

 12 29 chapter or board rules.  In addition, or as an alternative to

 12 30 such action, the board may refer a complaint to the state

 12 31 regulatory body that issued the license to the person or firm.

 12 32    a.  A violation of this chapter or board rules by a person

 12 33 or firm acting or purporting to act under a practice privilege

 12 34 is a ground to deny the violator's subsequent application for

 12 35 licensure under this chapter.
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 13  1    b.  A violation of this chapter or board rules by a person

 13  2 acting or purporting to act under a practice privilege is a

 13  3 ground to deny a subsequent application for initial or renewal

 13  4 licensure under this chapter by the violator's firm, and is a

 13  5 ground for discipline against such firm.

 13  6    c.  A violation of this chapter or board rules by a person

 13  7 or firm acting or purporting to act under a practice privilege

 13  8 is a ground for discipline against a licensee under this

 13  9 chapter who aided or abetted the violation.

 13 10    5.  A certified public accounting firm that is licensed in

 13 11 the state of its principal place of business and is not

 13 12 required to hold an Iowa firm license under section 542.7 may

 13 13 practice in this state without a firm license under this

 13 14 chapter or notice to the board if the firm's practice in this

 13 15 state is performed by individuals who hold a license under

 13 16 this chapter or who practice in conformance with subsection 6,

 13 17 under the following conditions:

 13 18    a.  The firm shall not perform attest services in Iowa or

 13 19 for a client having a home office in Iowa.

 13 20    b.  The firm shall not have an office in Iowa which uses

 13 21 the title "CPAs", "CPA firm", "certified public accountants",

 13 22 or "certified public accounting firm".

 13 23    c.  The firm may perform compilation services only if it

 13 24 complies with the ownership and peer review requirements of

 13 25 section 542.7.

 13 26    d.  the firm shall not make any representation tending to

 13 27 falsely indicate that the firm is licensed under this chapter.

 13 28    e.  The firm, upon a client's or prospective client's

 13 29 request, shall provide accurate information on the state or

 13 30 states of licensure, principal place of business, contact

 13 31 information, and manner in which licensure status can be

 13 32 verified.

 13 33    f.  The firm shall comply with all professional standards,

 13 34 laws, and rules that apply to licensees performing the same

 13 35 professional services.
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 14  1    6.  An individual who is licensed in the state of the

 14  2 individual's principal place of business may exercise the

 14  3 privileges of a certificate holder of this state without

 14  4 obtaining a certificate under this chapter or providing notice

 14  5 to the board, under the following conditions:

 14  6    a.  The individual must meet the criteria for substantial

 14  7 equivalency reciprocity under section 542.19, subsection 1,

 14  8 paragraph "a", "b", or "c".

 14  9    b.  The individual shall not have an office in Iowa at

 14 10 which the individual uses the title "CPA".  The individual

 14 11 may, however, perform public accounting services using the

 14 12 title "CPA" if performed at the office of a certified public

 14 13 accounting firm or licensed public accounting firm that holds

 14 14 a permit to practice under section 542.7 or 542.8, or at the

 14 15 office of a business entity that is not required to hold a

 14 16 firm permit under section 542.7 or 542.8

 14 17    c.  An individual who provides attest services in Iowa or

 14 18 for a client having a home office in Iowa must practice

 14 19 through a certified public accounting firm that is licensed

 14 20 under section 542.7.

 14 21    d.  An individual who provides compilation services in Iowa

 14 22 or for a client having a home office in Iowa must comply with

 14 23 the peer review provisions of section 542.6, subsection 6, or

 14 24 provide such services through a certified public accounting

 14 25 firm, a licensed public accounting firm, or substantially

 14 26 equivalent firm that is validly licensed in the firm's

 14 27 principal place of business and is subject to the peer review

 14 28 and ownership provisions of section 542.7 or 542.8.

 14 29    e.  The individual shall not make any representation

 14 30 tending to falsely indicate that the individual is licensed

 14 31 under this chapter.

 14 32    f.  The individual, upon a client's or prospective client's

 14 33 request, shall provide accurate information on the state or

 14 34 states of licensure, principal place of business, contact

 14 35 information, and manner in which licensure status can be
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 15  1 verified.

 15  2    g.  The individual shall comply with all professional

 15  3 standards, laws, and rules that apply to licensees performing

 15  4 the same professional services.

 15  5    7.  As a condition of exercising the practice privilege

 15  6 provided in subsection 5 or 6, the person or firm does all of

 15  7 the following:

 15  8    a.  Consents to the personal and subject matter

 15  9 jurisdiction and regulatory authority of the board, including

 15 10 but not limited to the board's jurisdiction to revoke the

 15 11 practice privilege or otherwise take action under section

 15 12 542.14 for any violation of this chapter or board rules.

 15 13    b.  Appoints the regulatory body of the state that issued

 15 14 the firm or individual license as the agent upon whom process

 15 15 may be served in any action or proceeding by the board against

 15 16 the firm or person.

 15 17    c.  Agrees to supply the board, upon the board's request

 15 18 and without subpoena, such information or records as licensees

 15 19 are similarly required to provide the board under this chapter

 15 20 regarding themselves or, in the case of a firm, regarding the

 15 21 individuals practicing through the firm, including but not

 15 22 limited to licensure status in all jurisdictions;

 15 23 qualifications for substantial equivalency reciprocity under

 15 24 section 542.19, subsection 1, paragraph "a", "b", or "c";

 15 25 location of principal place of business and all other offices;

 15 26 criminal and disciplinary background; malpractice settlements

 15 27 and judgments; firm ownership and when applicable information

 15 28 regarding nonlicensee owners; whether public accounting

 15 29 services are subject to peer review; proof of completion of

 15 30 peer review, when applicable; qualifications to supervise

 15 31 attest services, when applicable; and timely response to

 15 32 inquiries regarding complaints and investigations conducted

 15 33 under this chapter.

 15 34    d.  Agrees to promptly cease offering or rendering public

 15 35 accounting services in this state or for clients having a home
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 16  1 office in this state if the license in the person's for firm's

 16  2 principal place of business expires or is otherwise no longer

 16  3 valid or in good standing, or if any of the conditions for

 16  4 exercising the practice privilege are no longer satisfied, or

 16  5 if the board revokes the practice privilege.

 16  6    8.  A licensee of this state is subject to discipline in

 16  7 this state based on a violation of a comparable practice

 16  8 privilege afforded by another state.

 16  9    9.  The board shall adopt rules on the manner in which this

 16 10 section applies to persons or firms that hold a lapsed Iowa

 16 11 license, have been subject to discipline in Iowa, have

 16 12 surrendered an Iowa license, or have otherwise held an Iowa

 16 13 license at one point in time that is no longer valid, active,

 16 14 or in good standing, and to persons or firms that have been

 16 15 convicted of a crime, the subject of discipline or denied

 16 16 licensure in any jurisdiction, or that would otherwise be

 16 17 subject to license denial or discipline if a license applicant

 16 18 or licensee in Iowa.

 16 19    Sec. 15.  EFFECTIVE DATE.  This Act takes effect July 1,

 16 20 2009.

 16 21                           EXPLANATION

 16 22    This bill makes several revisions relating to the

 16 23 certification and regulation of public accountants.  The major

 16 24 revision appears in the new bill section creating a new Code

 16 25 section 542.20.  It provides that an individual who holds, in

 16 26 good standing, a valid certificate or license to practice as a

 16 27 certified public accountant in another state is automatically

 16 28 presumed to have qualifications substantially equivalent to

 16 29 Iowa requirements and has all the privileges of Iowa

 16 30 certificate holders of this state without the need to obtain

 16 31 an Iowa certificate.  This privilege extends to individuals

 16 32 who provide professional services, whether in person or by

 16 33 mail, telephone, or electronic means.  Attest and certain

 16 34 other services are limited to individuals employed by a firm

 16 35 holding an Iowa permit issued under Code section 542.7.  An
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 17  1 accounting firm that is not licensed in this state may also

 17  2 offer accounting services, excluding attest and other

 17  3 services.  An individual providing services in Iowa under this

 17  4 privilege is subject to the jurisdiction of Iowa courts and

 17  5 the Iowa examining accountancy board.

 17  6    The bill also eliminates provisions requiring continuing

 17  7 education for nonlicensee owners of a certified public

 17  8 accounting firm.

 17  9    The bill establishes a board=imposed penalty of up to

 17 10 $10,000 per violation on firms that violate the prohibition

 17 11 set out in Code section 542.13 or the practice standards set

 17 12 out in Code section 542.20.

 17 13    The bill provides that records or a peer review shall,

 17 14 unless the subject objects, be made available to the board.

 17 15    The bill provides for a July 1, 2009, effective date.

 17 16 LSB 5152HV 82

 17 17 jr/rj/8
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  1  1    Section 1.  Section 622.10, subsection 3, paragraphs a, d,

  1  2 and e, Code Supplement 2007, are amended to read as follows:

  1  3    a.  In a civil action in which the condition of the

  1  4 plaintiff in whose favor the prohibition is made is an element

  1  5 or factor of the claim or defense of the adverse party or of

  1  6 any party claiming through or under the adverse party, the

  1  7 adverse party shall make a written request for records

  1  8 relating to the condition alleged upon the plaintiff's counsel
  1  9 attorney for a legally sufficient patient's waiver under

  1 10 federal and state law.  Upon receipt of a written request, the

  1 11 plaintiff shall execute the a legally sufficient patient's

  1 12 waiver and release it to the adverse party making the request

  1 13 within sixty days of receipt of the written request.  The

  1 14 patient's waiver may require a physician or surgeon, physician

  1 15 assistant, advanced registered nurse practitioner, or mental

  1 16 health professional to do all of the following:

  1 17    (1)  Provide a complete copy of the patient's records

  1 18 including, but not limited to, any reports or diagnostic

  1 19 imaging relating to the condition alleged.

  1 20    (2)  Consult with the attorney for the adverse party prior

  1 21 to providing testimony regarding the plaintiff's medical

  1 22 history and the condition alleged and opinions regarding

  1 23 health etiology and prognosis for the condition alleged

  1 24 subject to the limitations in paragraph paragraphs "c" and

  1 25 "e".

  1 26    d.  Any physician or surgeon, physician assistant, advanced

  1 27 registered nurse practitioner, or mental health professional

  1 28 who provides records or consults with the counsel attorney for

  1 29 the adverse any party shall be entitled to charge a reasonable

  1 30 fee for production of the records, diagnostic imaging, and

  1 31 consultation.  Any party seeking consultation shall be

  1 32 responsible for payment of all charges.  The fee fees for

  1 33 copies of any records shall be based upon actual cost of

  1 34 production be as specified in subsection 4A.

  1 35    e.  Defendant's counsel shall provide a written notice to
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  2  1 plaintiff's counsel attorney in a manner consistent with the

  2  2 Iowa rules of civil procedure providing for notice of

  2  3 deposition at least ten days prior to any meeting with

  2  4 plaintiff's physician or surgeon, physician assistant,

  2  5 advanced registered nurse practitioner, or mental health

  2  6 professional.  Plaintiff's counsel attorney has the right to

  2  7 be present at all such meetings, or participate in telephonic

  2  8 communication with the physician or surgeon, physician

  2  9 assistant, advanced registered nurse practitioner, or mental

  2 10 health professional and counsel attorney for the defendant.

  2 11 Prior to scheduling any meeting or engaging in any

  2 12 communication with the physician or surgeon, physician

  2 13 assistant, advanced registered nurse practitioner, or mental

  2 14 health professional, attorney for the defendant shall confer

  2 15 with plaintiff's attorney to determine a mutually convenient

  2 16 date and time for such meeting or telephonic communication.
  2 17 Plaintiff's counsel attorney may seek a protective order

  2 18 structuring all communication by making application to the

  2 19 court at any time.

  2 20    Sec. 2.  Section 622.10, subsection 4, Code Supplement

  2 21 2007, is amended to read as follows:

  2 22    4.  If an adverse party desires the oral deposition, either

  2 23 discovery or evidentiary, of a physician or surgeon, physician

  2 24 assistant, advanced registered nurse practitioner, or mental

  2 25 health professional to which the prohibition would otherwise

  2 26 apply or the stenographer or confidential clerk of a physician

  2 27 or surgeon, physician assistant, advanced registered nurse

  2 28 practitioner, or mental health professional or desires to call

  2 29 a physician or surgeon, physician assistant, advanced

  2 30 registered nurse practitioner, or mental health professional

  2 31 to which the prohibition would otherwise apply or the

  2 32 stenographer or confidential clerk of a physician or surgeon,

  2 33 physician assistant, advanced registered nurse practitioner,

  2 34 or mental health professional as a witness at the trial of the

  2 35 action, the adverse party shall file an application with the
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  3  1 court for permission to do so.  The court upon hearing, which

  3  2 shall not be ex parte, shall grant permission unless the court

  3  3 finds that the evidence sought does not relate to the

  3  4 condition alleged and.  At the request of any party or at the

  3  5 request of the deponent, the court shall fix a reasonable fee

  3  6 to be paid to the a physician or surgeon, physician assistant,

  3  7 advanced registered nurse practitioner, or mental health

  3  8 professional by the party taking the deposition or calling the

  3  9 witness.

  3 10    Sec. 3.  Section 622.10, Code Supplement 2007, is amended

  3 11 by adding the following new subsection:

  3 12    NEW SUBSECTION.  4A.  The fee charged for the cost of

  3 13 producing the requested records or images shall be based upon

  3 14 the actual cost of production.  If the written request and

  3 15 accompanying patient's waiver, if required, authorizes the

  3 16 release of all of the patient's records for the requested time

  3 17 period, including records relating to the patient's mental

  3 18 health, substance abuse, and acquired immune deficiency

  3 19 syndrome=related conditions, the amount charged shall not

  3 20 exceed the rates established by the workers' compensation

  3 21 commissioner for copies of records in workers' compensation

  3 22 cases.  If requested, the provider shall include an affidavit

  3 23 certifying that the records or images produced are true and

  3 24 accurate copies of the originals for an additional fee not to

  3 25 exceed ten dollars.

  3 26                           EXPLANATION

  3 27    This bill relates to communications made in professional

  3 28 confidence concerning health care and health care records and

  3 29 provides for fees.

  3 30    The bill provides that in a civil action in which the

  3 31 health condition of a plaintiff is an element or factor of the

  3 32 claim or defense, defendant's attorney and plaintiff's

  3 33 attorney shall determine a mutually convenient date and time

  3 34 for any meeting or telephonic communication with the physician

  3 35 or surgeon, physician assistant, advanced registered nurse
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  4  1 practitioner, or mental health professional.

  4  2    In addition, the bill provides that if an adverse party

  4  3 desires the oral deposition, either discovery or evidentiary,

  4  4 of a physician or surgeon, physician assistant, advanced

  4  5 registered nurse practitioner, or mental health professional,

  4  6 or the stenographer or confidential clerk of a physician or

  4  7 surgeon, physician assistant, advanced registered nurse

  4  8 practitioner, or mental health professional or desires to call

  4  9 a physician or surgeon, physician assistant, advanced

  4 10 registered nurse practitioner, or mental health professional,

  4 11 or the stenographer or confidential clerk of a physician or

  4 12 surgeon, physician assistant, advanced registered nurse

  4 13 practitioner, or mental health professional as a witness at

  4 14 the trial of the civil action, upon request of either party or

  4 15 the person being deposed, the court shall fix a reasonable fee

  4 16 to be paid to a physician or surgeon, physician assistant,

  4 17 advanced registered nurse practitioner, or mental health

  4 18 professional by the party taking the deposition or calling the

  4 19 witness.

  4 20    The bill provides that the fee charged for the cost of

  4 21 producing the requested records or images shall be based upon

  4 22 the actual cost of production.  If the written request and

  4 23 accompanying patient's waiver, if required, authorizes the

  4 24 release of all of the patient's records for the requested time

  4 25 period, including records relating to the patient's mental

  4 26 health, substance abuse, and acquired immune deficiency

  4 27 syndrome=related conditions, the amount charged shall not

  4 28 exceed the rates established by the workers' compensation

  4 29 commissioner for copies of records in workers' compensation

  4 30 cases.  In addition, if requested, the provider shall include

  4 31 an affidavit certifying that the records or images produced

  4 32 are true and accurate copies of the originals for an

  4 33 additional fee not to exceed $10.

  4 34 LSB 6586HV 82
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                                       HOUSE FILE       
                                       BY  COMMITTEE ON ENVIRONMENTAL

                                           PROTECTION

                                       (SUCCESSOR TO HSB 698)

    Passed House, Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act providing for separation distance requirements between a

  2    confinement feeding operation structure and a designated

  3    wetland, and making penalties applicable.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 5944HV 82

  6 da/rj/14
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  1  1    Section 1.  Section 459.102, subsection 21, Code 2007, is

  1  2 amended to read as follows:

  1  3    21.  "Designated wetland" means land designated as a

  1  4 protected wetland by the United States department of the

  1  5 interior or the department of natural resources, including but

  1  6 not limited to a protected wetland as defined in section

  1  7 456B.1, if the land is owned and managed by the federal

  1  8 government, or the department of natural resources, a county,

  1  9 or a city.  However, a designated wetland does not include

  1 10 land where an agricultural drainage well has been plugged

  1 11 causing a temporary wetland or land within a drainage district

  1 12 or levee district.

  1 13                           EXPLANATION

  1 14    This bill amends Code chapter 459, which regulates the

  1 15 impact of confinement feeding operations on the environment.

  1 16 Code section 459.102 provides that in order to be classified

  1 17 as a "designated wetland" two conditions must be met:  (1) it

  1 18 must be identified as a "protected wetland" by the United

  1 19 States department of the interior, and (2) it must be owned

  1 20 and managed by the federal government or the department of

  1 21 natural resources.  The bill amends that Code section to

  1 22 provide that a protected wetland may also be owned or managed

  1 23 by a county or a city.

  1 24    Code section 459.310 establishes a separation distance of

  1 25 2,500 feet between a confinement feeding operation structure

  1 26 (e.g., a confinement building, manure storage structure, or

  1 27 egg washwater storage structure) and a designated wetland.  A

  1 28 person who violates the separation distance requirement is

  1 29 subject to a number of penalties including the administrative

  1 30 assessment of a civil penalty of up to $10,000 (Code sections

  1 31 459.603 and 455B.109).

  1 32 LSB 5944HV 82
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House File 2639 - Introduced
                                       HOUSE FILE       
                                       BY  COMMITTEE ON ECONOMIC GROWTH

                                       (SUCCESSOR TO HSB 762)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act providing for a residual biomass tax credit, and including

  2    effective and applicability dates.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5602HV 82

  5 da/rj/5
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  1  1    Section 1.  NEW SECTION.  422.11V  RESIDUAL BIOMASS TAX

  1  2 CREDIT.

  1  3    1.  The taxes imposed under this division, less the credits

  1  4 allowed under section 422.12, shall be reduced by a residual

  1  5 biomass tax credit as allowed under section 469.41.

  1  6    2.  This section is repealed December 31, 2015.

  1  7    Sec. 2.  Section 422.33, Code Supplement 2007, is amended

  1  8 by adding the following new subsection:

  1  9    NEW SUBSECTION.  11D.  a.  The taxes imposed under this

  1 10 division shall be reduced by a residual biomass tax credit as

  1 11 allowed under section 469.41.

  1 12    b.  This subsection is repealed December 31, 2015.

  1 13    Sec. 3.  Section 469.31, Code Supplement 2007, is amended

  1 14 by adding the following new subsections:

  1 15    NEW SUBSECTION.  4A.  "Biofuel" means a combustible liquid

  1 16 or gas derived from a biomass that alone or in combination

  1 17 with other compounds is capable of fueling an engine or being

  1 18 burned to produce steam for industrial heating.  "Biofuel"

  1 19 includes but is not limited to ethanol or biodiesel as defined

  1 20 in section 214A.1.

  1 21    NEW SUBSECTION.  4B.  "Biofuel manufacturer" means a

  1 22 biobased materials industry organized as a business

  1 23 association in this state that produces biofuel.

  1 24    NEW SUBSECTION.  11.  "Residual cellulosic biomass" means

  1 25 that type of cellulosic biomass that does not have nutritional

  1 26 or caloric value when fed to agricultural animals, including

  1 27 but not limited to wheat and rice straw, corn stalks and cobs,

  1 28 seed husks and hulls, and manure.

  1 29    Sec. 4.  Section 469.31, subsection 7, Code Supplement

  1 30 2007, is amended to read as follows:

  1 31    7.  "Cellulosic biomass renewable fuel" biomass" means

  1 32 renewable fuel derived from a lignocellulosic or

  1 33 hemicellulosic lignocellulosic matter that contains any

  1 34 combination of lignin, cellulose, or hemicellulose that

  1 35 comprises at least sixty=five percent of the material and dry
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  2  1 matter basis.  "Cellulosic biomass" includes matter that is
  2  2 deriving from nonfood or animal feed sources and available on

  2  3 a renewable or recurring basis, including dedicated energy

  2  4 crops and trees, wood and wood residues, plants, grasses,

  2  5 agricultural residues, fiber, animal wastes and other waste

  2  6 materials, refuse=derived fuel, and municipal solid waste.

  2  7    7A.  "Cellulosic biomass renewable fuel" means a renewable

  2  8 fuel derived from cellulosic biomass.
  2  9    Sec. 5.  NEW SECTION.  469.41  RESIDUAL BIOMASS TAX CREDIT.

  2 10    A residual biomass tax credit is allowed under this

  2 11 section.  The tax credit is allowed against the taxes imposed

  2 12 in chapter 422, division II, as provided in section 422.11V,

  2 13 and in chapter 422, division III, as provided in section

  2 14 422.33.

  2 15    1.  The purpose of the tax credit is to stimulate the

  2 16 increased use of residual cellulosic biomass as an input in

  2 17 the manufacture of a biofuel or other forms of renewable

  2 18 energy.

  2 19    2.  The tax credit equals ten dollars for each ton of

  2 20 residual cellulosic biomass as measured on a dry matter basis.

  2 21 An assay will be performed by the purchaser of biomass to

  2 22 determine the usable content and unusable portions shall be

  2 23 discounted proportionately.  A taxpayer shall not claim a tax

  2 24 credit in excess of thirty=five thousand dollars in any tax

  2 25 year.

  2 26    3.  A taxpayer shall not claim a tax credit under this

  2 27 section unless the taxpayer provides or arranges for the

  2 28 harvest and storage of residual cellulosic biomass and for its

  2 29 delivery to a biofuel manufacturer.

  2 30    4.  A taxpayer's tax return shall include all of the

  2 31 following:

  2 32    a.  A tax credit certificate issued by the office attached

  2 33 to the taxpayer's tax return for the tax year for which the

  2 34 tax credit is claimed.

  2 35    (1)  The office must review and approve an application for
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  3  1 a tax credit as provided by rules adopted by the office.  The

  3  2 office may approve the application and issue a certificate

  3  3 only if it determines that the taxpayer and the biofuel

  3  4 manufacturer are qualified for the tax credit.

  3  5    (2)  A tax credit certificate shall contain the taxpayer's

  3  6 name, address, and tax identification number, and any other

  3  7 information required by the office.  The tax credit

  3  8 certificate shall only list one type of tax to which the tax

  3  9 credit may be applied.  The tax credit may only be claimed

  3 10 against the type of tax reflected on the certificate.

  3 11    b.  Receipts or assay reports provided by the biofuel

  3 12 manufacturer attached to the taxpayer's tax return as required

  3 13 by the office.

  3 14    5.  An individual may claim the tax credit allowed a

  3 15 partnership, limited liability company, S corporation, estate,

  3 16 or trust electing to have income taxed directly to the

  3 17 individual.  The amount claimed by the individual shall be

  3 18 based upon the pro rata share of the individual's earnings

  3 19 from the partnership, limited liability company, S

  3 20 corporation, estate, or trust.

  3 21    6.  A tax credit in excess of the taxpayer's liability for

  3 22 the tax year may be credited to the tax liability for the

  3 23 following five years or until depleted, whichever is earlier.

  3 24 A tax credit shall not be carried back to a tax year prior to

  3 25 the tax year in which the taxpayer redeems the tax credit.  A

  3 26 tax credit shall not be transferable to any other person other

  3 27 than the taxpayer's estate or trust upon the taxpayer's death.

  3 28    7.  This section is repealed December 31, 2015.

  3 29    Sec. 6.  EFFECTIVE AND APPLICABILITY DATE.  This Act takes

  3 30 effect January 1, 2010, and applies to tax years beginning on

  3 31 or after that date.

  3 32                           EXPLANATION

  3 33    This bill provides a residual biomass tax credit allowed

  3 34 against income taxes for individuals under Code chapter 422,

  3 35 division II, and businesses under Code chapter 422, division
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  4  1 III.  The purpose of the tax credit is to stimulate the

  4  2 increased use of residual cellulosic biomass as an input in

  4  3 the manufacture of a biofuel (a combustible liquid or gas

  4  4 derived from a biomass that alone or in combination with other

  4  5 compounds is capable of fueling an engine or the production of

  4  6 steam for industrial heating).

  4  7    The amount of the tax credit is $10 for each ton of

  4  8 residual cellulosic biomass containing less than 65 percent

  4  9 lignin, cellulose, or hemicellulose that is to be purchased by

  4 10 a biofuel manufacturer.  The tax credit cannot exceed $35,000

  4 11 per tax year.

  4 12    The bill imposes certain conditions upon a taxpayer who

  4 13 must provide or arrange for the harvesting, storage, and

  4 14 delivery to a biofuel manufacturer of residual cellulosic

  4 15 biomass.

  4 16    The bill provides that the taxpayer's tax return must

  4 17 include documentation including a tax credit certificate

  4 18 issued by the office of energy independence.  The office must

  4 19 review and approve an application for a tax credit certificate

  4 20 according to its rules, and the taxpayer may be required to

  4 21 submit additional information with its tax return.  The bill

  4 22 provides for how persons may claim a tax credit who are equity

  4 23 holders in a business.  The bill also provides for the

  4 24 issuance of a tax credit certificate, and for tax credit to be

  4 25 carried forward.

  4 26    This tax credit is eliminated on December 31, 2015.

  4 27    The bill takes effect January 1, 2010, and applies to tax

  4 28 years beginning on or after that date.

  4 29 LSB 5602HV 82
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House File 2640 - Introduced
                                    HOUSE FILE       
                                    BY  COMMITTEE ON LABOR

                                    (SUCCESSOR TO HSB 673)

    Passed House, Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act requiring an annual cost=of=living adjustment for certain

  2    weekly workers' compensation benefits.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6473HV 82

  5 av/rj/14
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  1  1    Section 1.  Section 85.36, Code 2007, is amended to read as

  1  2 follows:

  1  3    85.36  BASIS OF COMPUTATION.

  1  4    1.  The basis of compensation shall be the weekly earnings

  1  5 of the injured employee at the time of the injury.  Weekly

  1  6 earnings means gross salary, wages, or earnings of an employee

  1  7 to which such employee would have been entitled had the

  1  8 employee worked the customary hours for the full pay period in

  1  9 which the employee was injured, as regularly required by the

  1 10 employee's employer for the work or employment for which the

  1 11 employee was employed, computed, or determined as follows and

  1 12 then rounded to the nearest dollar:

  1 13    1.  a.  In the case of an employee who is paid on a weekly

  1 14 pay period basis, the weekly gross earnings.

  1 15    2.  b.  In the case of an employee who is paid on a

  1 16 biweekly pay period basis, one=half of the biweekly gross

  1 17 earnings.

  1 18    3.  c.  In the case of an employee who is paid on a

  1 19 semimonthly pay period basis, the semimonthly gross earnings

  1 20 multiplied by twenty=four and subsequently divided by

  1 21 fifty=two.

  1 22    4.  d.  In the case of an employee who is paid on a monthly

  1 23 pay period basis, the monthly gross earnings multiplied by

  1 24 twelve and subsequently divided by fifty=two.

  1 25    5.  e.  In the case of an employee who is paid on a yearly

  1 26 pay period basis, the weekly earnings shall be the yearly

  1 27 earnings divided by fifty=two.

  1 28    6.  f.  In the case of an employee who is paid on a daily

  1 29 or hourly basis, or by the output of the employee, the weekly

  1 30 earnings shall be computed by dividing by thirteen the

  1 31 earnings, not including overtime or premium pay, of the

  1 32 employee earned in the employ of the employer in the last

  1 33 completed period of thirteen consecutive calendar weeks

  1 34 immediately preceding the injury.  If the employee was absent

  1 35 from employment for reasons personal to the employee during
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  2  1 part of the thirteen calendar weeks preceding the injury, the

  2  2 employee's weekly earnings shall be the amount the employee

  2  3 would have earned had the employee worked when work was

  2  4 available to other employees of the employer in a similar

  2  5 occupation.  A week which does not fairly reflect the

  2  6 employee's customary earnings shall be replaced by the closest

  2  7 previous week with earnings that fairly represent the

  2  8 employee's customary earnings.

  2  9    7.  g.  In the case of an employee who has been in the

  2 10 employ of the employer less than thirteen calendar weeks

  2 11 immediately preceding the injury, the employee's weekly

  2 12 earnings shall be computed under subsection 6 paragraph "f",

  2 13 taking the earnings, not including overtime or premium pay,

  2 14 for such purpose to be the amount the employee would have

  2 15 earned had the employee been so employed by the employer the

  2 16 full thirteen calendar weeks immediately preceding the injury

  2 17 and had worked, when work was available to other employees in

  2 18 a similar occupation.  If the earnings of other employees

  2 19 cannot be determined, the employee's weekly earnings shall be

  2 20 the average computed for the number of weeks the employee has

  2 21 been in the employ of the employer.

  2 22    h.  In the case of an employee injured in the course of

  2 23 performing as a professional athlete, the basis of

  2 24 compensation for weekly earnings shall be one=fiftieth of

  2 25 total earnings which the employee has earned from all

  2 26 employment for the previous twelve months prior to the injury.
  2 27    8.  2.  If at the time of the injury the hourly earnings

  2 28 have not been fixed or cannot be ascertained, the earnings for

  2 29 the purpose of calculating compensation shall be taken to be

  2 30 the usual earnings for similar services where such services

  2 31 are rendered by paid employees.

  2 32    9.  3.  If an employee earns either no wages or less than

  2 33 the usual weekly earnings of the regular full=time adult

  2 34 laborer in the line of industry in which the employee is

  2 35 injured in that locality, the weekly earnings shall be
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  3  1 one=fiftieth of the total earnings which the employee has

  3  2 earned from all employment during the twelve calendar months

  3  3 immediately preceding the injury.

  3  4    a.  In computing the compensation to be allowed a volunteer

  3  5 fire fighter, emergency medical care provider, reserve peace

  3  6 officer, volunteer ambulance driver, volunteer emergency

  3  7 rescue technician as defined in section 147A.1, or emergency

  3  8 medical technician trainee, the earnings as a fire fighter,

  3  9 emergency medical care provider, reserve peace officer,

  3 10 volunteer ambulance driver, volunteer emergency rescue

  3 11 technician, or emergency medical technician trainee shall be

  3 12 disregarded and the volunteer fire fighter, emergency medical

  3 13 care provider, reserve peace officer, volunteer ambulance

  3 14 driver, volunteer emergency rescue technician, or emergency

  3 15 medical technician trainee shall be paid an amount equal to

  3 16 the compensation the volunteer fire fighter, emergency medical

  3 17 care provider, reserve peace officer, volunteer ambulance

  3 18 driver, volunteer emergency rescue technician, or emergency

  3 19 medical technician trainee would be paid if injured in the

  3 20 normal course of the volunteer fire fighter's, emergency

  3 21 medical care provider's, reserve peace officer's, volunteer

  3 22 ambulance driver's, volunteer emergency rescue technician's,

  3 23 or emergency medical technician trainee's regular employment

  3 24 or an amount equal to one hundred and forty percent of the

  3 25 statewide average weekly wage, whichever is greater.

  3 26    b.  If the employee was an apprentice or trainee when

  3 27 injured, and it is established under normal conditions the

  3 28 employee's earnings should be expected to increase during the

  3 29 period of disability, that fact may be considered in computing

  3 30 the employee's weekly earnings.

  3 31    c.  If the employee was an inmate as defined in section

  3 32 85.59, the inmate's actual earnings shall be disregarded, and

  3 33 the weekly compensation rate shall be as set forth in section

  3 34 85.59.

  3 35    10.  4.  If a wage, or method of calculating a wage, is
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  4  1 used for the basis of the payment of a workers' compensation

  4  2 insurance premium for a proprietor, partner, limited liability

  4  3 company member, limited liability partner, or officer of a

  4  4 corporation, the wage or the method of calculating the wage is

  4  5 determinative for purposes of computing the proprietor's,

  4  6 partner's, limited liability company member's, limited

  4  7 liability partner's, or officer's weekly workers' compensation

  4  8 benefit rate.

  4  9    11.  5.  In computing the compensation to be allowed an

  4 10 elected or appointed official, the official may choose either

  4 11 of the following payment options:

  4 12    a.  The official shall be paid an amount of compensation

  4 13 based on the official's weekly earnings as an elected or

  4 14 appointed official.

  4 15    b.  The earnings of the official as an elected or appointed

  4 16 official shall be disregarded and the official shall be paid

  4 17 an amount equal to one hundred forty percent of the statewide

  4 18 average weekly wage.

  4 19    12.  In the case of an employee injured in the course of

  4 20 performing as a professional athlete, the basis of

  4 21 compensation for weekly earnings shall be one=fiftieth of

  4 22 total earnings which the employee has earned from all

  4 23 employment for the previous twelve months prior to the injury.
  4 24    6.  The basis of compensation for permanent total

  4 25 disability benefits or death benefits shall increase on

  4 26 January 1 of each year for compensation which becomes due that

  4 27 year by a percentage equal to the cost=of=living adjustment

  4 28 made to disability benefits payable by the United States

  4 29 social security administration in December of the immediately

  4 30 preceding year.
  4 31                           EXPLANATION

  4 32    This bill requires an annual cost=of=living adjustment for

  4 33 certain weekly workers' compensation benefits.

  4 34    The bill requires the basis of compensation for weekly

  4 35 workers' compensation benefits payable for permanent total
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  5  1 disability benefits or death benefits to increase on January 1

  5  2 each year for compensation which becomes due that year, by a

  5  3 percentage equal to the cost=of=living adjustment made to

  5  4 disability benefits payable by the United States social

  5  5 security administration in December of the immediately

  5  6 preceding year.

  5  7 LSB 6473HV 82

  5  8 av/rj/14
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                                       (SUCCESSOR TO HF 2375)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to qualifications for and payment of unemployment

  2    compensation benefits, and including effective and

  3    applicability date provisions.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 5306HV 82

  6 ak/rj/5
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  1  1    Section 1.  Section 96.3, subsections 3, 4, and 5, Code

  1  2 2007, are amended to read as follows:

  1  3    3.  PARTIAL UNEMPLOYMENT.  An individual who is partially

  1  4 unemployed in any week as defined in section 96.19, subsection

  1  5 38, paragraph "b", and who meets the conditions of eligibility

  1  6 for benefits shall be paid with respect to that week an amount

  1  7 equal to the individual's weekly benefit amount less that part

  1  8 of wages payable to the individual with respect to that week

  1  9 in excess of one=fourth one=third of the individual's weekly

  1 10 benefit amount.  The benefits shall be rounded to the lower

  1 11 multiple of one dollar.

  1 12    4.  DETERMINATION OF BENEFITS.  With respect to benefit

  1 13 years beginning on or after July 1, 1983, an An eligible

  1 14 individual's weekly benefit amount for a week of total

  1 15 unemployment shall be an amount equal to the following

  1 16 fractions one=twenty=first of the individual's total wages in

  1 17 insured work paid during that quarter of the individual's base

  1 18 period in which such total wages were highest; the director

  1 19 shall determine annually a maximum weekly benefit amount equal

  1 20 to the following percentages, to vary with the number of

  1 21 dependents, sixty=five percent of the statewide average weekly

  1 22 wage paid to employees in insured work which shall be

  1 23 effective the first day of the first full week in July:.
  1 24 If the        The weekly          Subject to

  1 25 number of     benefit amount      the following

  1 26 dependents    shall equal         maximum

  1 27 is:           the following       percentage of
  1 28               fraction of high    the statewide
  1 29               quarter wages:      average
  1 30                                   weekly wage:

  1 31 0             1/23                53%

  1 32 1             1/22                55%

  1 33 2             1/21                57%

  1 34 3             1/20                60%

  1 35 4 or more     1/19                65%
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  2  1    PARAGRAPH DIVIDED.  The maximum weekly benefit amount, if

  2  2 not a multiple of one dollar shall be rounded to the lower

  2  3 multiple of one dollar.  However, until such time as

  2  4 sixty=five percent of the statewide average weekly wage

  2  5 exceeds one hundred ninety dollars, the maximum weekly benefit

  2  6 amounts shall be determined using the statewide average weekly

  2  7 wage computed on the basis of wages reported for calendar year

  2  8 1981.  As used in this section "dependent" means dependent as

  2  9 defined in section 422.12, subsection 1, paragraph "c", as if

  2 10 the individual claimant was a taxpayer, except that an

  2 11 individual claimant's nonworking spouse shall be deemed to be

  2 12 a dependent under this section.  "Nonworking spouse" means a

  2 13 spouse who does not earn more than one hundred twenty dollars

  2 14 in gross wages in one week.
  2 15    5.  a.  DURATION OF BENEFITS.  The maximum total amount of

  2 16 benefits payable to an eligible individual during a benefit

  2 17 year shall not exceed the total of the wage credits accrued to

  2 18 the individual's account during the individual's base period,

  2 19 or twenty=six times the individual's weekly benefit amount,

  2 20 whichever is the lesser.  The maximum total amount of

  2 21 benefits, if not a multiple of one dollar, shall be rounded to

  2 22 the lower multiple of one dollar.  The director shall maintain

  2 23 a separate account for each individual who earns wages in

  2 24 insured work.  The director shall compute wage credits for

  2 25 each individual by crediting the individual's account with

  2 26 one=third one=half of the wages for insured work paid to the

  2 27 individual during the individual's base period.  However, the

  2 28 director shall recompute wage credits for an individual who is

  2 29 laid off due to the individual's employer going out of

  2 30 business at the factory, establishment, or other premises at

  2 31 which the individual was last employed, by crediting the

  2 32 individual's account with one=half, instead of one=third, of

  2 33 the wages for insured work paid to the individual during the

  2 34 individual's base period.  Benefits paid to an eligible

  2 35 individual shall be charged against the base period wage

House File 2641 - Introduced continued

  3  1 credits in the individual's account which have not been

  3  2 previously charged, in the inverse chronological order as the

  3  3 wages on which the wage credits are based were paid.  However

  3  4 if the state "off indicator" is in effect and if the

  3  5 individual is laid off due to the individual's employer going

  3  6 out of business at the factory, establishment, or other

  3  7 premises at which the individual was last employed or was

  3  8 employed during the base period, the maximum benefits payable

  3  9 shall be extended to thirty=nine times the individual's weekly

  3 10 benefit amount, but not to exceed the total of the wage

  3 11 credits accrued to the individual's account.

  3 12    b.  TRAINING EXTENSION BENEFITS.  An individual who has

  3 13 been separated from a declining occupation or who has been

  3 14 involuntarily separated from employment as a result of a

  3 15 permanent reduction of operations at the last place of

  3 16 employment or at a base=period employer and who is in training

  3 17 with the approval of the director shall be eligible for a

  3 18 training extension benefit amount.  A declining occupation is

  3 19 one in which there is a lack of sufficient current demand in

  3 20 the individual's labor market area for the occupational skills

  3 21 for which the individual is fitted by training and experience

  3 22 or current physical or mental capacity and the lack of

  3 23 employment opportunities is expected to continue for an

  3 24 extended period of time, or the individual's occupation is one

  3 25 for which there is a seasonal variation in demand in the labor

  3 26 market and the individual has no other skill for which there

  3 27 is current demand.  The training extension benefit amount

  3 28 shall be twenty=six times the individual's weekly benefit

  3 29 amount and the weekly benefit amount shall be equal to the

  3 30 individual's weekly benefit amount for the claim in which

  3 31 benefits were exhausted while in training.  An individual who

  3 32 is receiving training extension benefits shall not be denied

  3 33 benefits due to application of section 96.4, subsection 3, or

  3 34 section 96.5, subsection 3.  However, an employer's account

  3 35 shall not be charged with benefits so paid.  Relief of charges
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  4  1 under this paragraph "b" applies to both contributory and

  4  2 reimbursable employers, notwithstanding section 96.8,

  4  3 subsection 5.  In order for the individual to be eligible for

  4  4 training extension benefits all of the following criteria must

  4  5 be met:
  4  6    (1)  The training is for a high=demand or high technology

  4  7 occupation, including fields of life sciences, advanced

  4  8 manufacturing, biotechnology, alternative fuels, insurance,

  4  9 and environmental technology.  "High=demand occupation" means

  4 10 an occupation in a labor market area in which the department

  4 11 determines work opportunities are available and there is a

  4 12 lack of qualified applicants.
  4 13    (2)  The individual must file an unemployment insurance

  4 14 claim for any benefits to which the individual becomes

  4 15 entitled under state or federal law, and must draw any

  4 16 unemployment insurance benefits on that claim until the claim

  4 17 has expired or has been exhausted, in order to maintain the

  4 18 individual's eligibility under this paragraph "b".  Any state

  4 19 benefits paid shall be deducted from the total of the training

  4 20 extension benefit amount.  Training extension benefits end

  4 21 upon completion of the training even though a portion of the

  4 22 training extension benefit amount may remain.
  4 23    (3)  To the extent permitted by federal law, benefits

  4 24 payable under any federal unemployment compensation law shall

  4 25 be included as benefits payable under this paragraph "b".
  4 26    (4)  The individual must enroll and participate in the

  4 27 training and make satisfactory progress to complete the

  4 28 training.
  4 29    (5)  The individual is considered to be in training during

  4 30 a regularly scheduled vacation or recess period of three weeks

  4 31 or less but not during a summer vacation period or school

  4 32 break longer than three weeks.  If the individual immediately

  4 33 returns to training after the summer vacation or break period

  4 34 of longer than three weeks, the individual may reopen the

  4 35 training extension benefit claim.  Otherwise, the individual
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  5  1 must be continuously in training in order to be eligible for

  5  2 training extension benefits.
  5  3    (6)  In a three=year period, an individual may receive a

  5  4 maximum of twenty=six weeks of consecutive or nonconsecutive

  5  5 training extension benefits, which may be received in

  5  6 connection with multiple claims in that period.
  5  7    Sec. 2.  Section 96.3, subsection 6, paragraph b, Code

  5  8 2007, is amended to read as follows:

  5  9    b.  The director shall prescribe fair and reasonable

  5 10 general rules applicable to part=time workers, for determining

  5 11 their full=time weekly wage, and the total wages in employment

  5 12 by employers required to qualify such workers for benefits.

  5 13 Part=time workers are not required to seek or accept full=time

  5 14 employment.
  5 15    Sec. 3.  Section 96.4, subsection 4, Code 2007, is amended

  5 16 to read as follows:

  5 17    4.  a.  The individual has been paid wages for insured work

  5 18 during the individual's base period in an amount at least one

  5 19 and one=quarter times the wages paid to the individual during

  5 20 that quarter of the individual's base period in which the

  5 21 individual's wages were highest; provided that the individual

  5 22 has been paid wages for insured work totaling at least three

  5 23 and five=tenths percent of the statewide average annual wage

  5 24 for insured work, computed for the preceding calendar year if

  5 25 the individual's benefit year begins on or after the first

  5 26 full week in July and computed for the second preceding

  5 27 calendar year if the individual's benefit year begins before

  5 28 the first full week in July, in that calendar quarter in the

  5 29 individual's base period in which the individual's wages were

  5 30 highest, and the individual has been paid wages for insured

  5 31 work totaling at least one=half of the amount of wages

  5 32 required under this subsection paragraph in the calendar

  5 33 quarter of the base period in which the individual's wages

  5 34 were highest, in a calendar quarter in the individual's base

  5 35 period other than the calendar quarter in which the
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  6  1 individual's wages were highest.  The calendar quarter and

  6  2 base period wage requirements shall be rounded to the nearest

  6  3 multiple of ten dollars lower multiple of one dollar.

  6  4    b.  If the individual does not have sufficient wages in the

  6  5 base period to qualify for benefits pursuant to this

  6  6 subsection, the alternate base period shall be applied if such

  6  7 alternate base period qualifies the individual for benefits

  6  8 under this subsection.
  6  9    c.  If the individual has drawn benefits in any benefit

  6 10 year, the individual must during or subsequent to that year,

  6 11 work in and be paid wages for insured work totaling at least

  6 12 two hundred fifty dollars, as a condition to receive benefits

  6 13 in the next benefit year.

  6 14    Sec. 4.  Section 96.5, subsection 1, Code Supplement 2007,

  6 15 is amended by adding the following new paragraph:

  6 16    NEW PARAGRAPH.  b.  The individual left employment when the

  6 17 individual's spouse was forced to relocate by the spouse's

  6 18 employer to another area or when the spouse was forced to

  6 19 relocate to another area to accept employment or better

  6 20 employment, and the individual's employer has no work

  6 21 available in the new area.

  6 22    Sec. 5.  Section 96.5, subsection 1, paragraph c, Code

  6 23 Supplement 2007, is amended to read as follows:

  6 24    c.  The individual left employment for the necessary and

  6 25 sole purpose of taking care of a member of the individual's

  6 26 immediate family who was then injured or ill, and if after

  6 27 said member of the family sufficiently recovered, the

  6 28 individual immediately returned to and offered the

  6 29 individual's services to the individual's employer, provided,

  6 30 however, that during such period the individual did not accept

  6 31 any other employment The individual left employment as a

  6 32 result of the illness, injury, or disability of a member of

  6 33 the individual's immediate family.

  6 34    Sec. 6.  Section 96.5, subsection 1, paragraph j,

  6 35 unnumbered paragraph 1, Code Supplement 2007, is amended to
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  7  1 read as follows:

  7  2    The individual is a temporary employee of a temporary

  7  3 employment firm who notifies the temporary employment firm of

  7  4 completion of an employment assignment and who seeks

  7  5 reassignment.  Failure of If the individual fails to notify

  7  6 the temporary employment firm of completion of an employment

  7  7 assignment within three working days of the completion of each

  7  8 employment assignment under a contract of hire, the individual
  7  9 shall be deemed a voluntary quit unavailable for work until

  7 10 the employer is notified unless the individual was not advised

  7 11 in writing of the duty to notify the temporary employment firm

  7 12 upon completion of an employment assignment or the individual

  7 13 had good cause for not contacting the temporary employment

  7 14 firm within three working days and notified the firm at the

  7 15 first reasonable opportunity thereafter.

  7 16    Sec. 7.  Section 96.5, subsection 1, Code Supplement 2007,

  7 17 is amended by adding the following new paragraphs:

  7 18    NEW PARAGRAPH.  k.  The individual left employment due to

  7 19 domestic abuse, as defined in section 236.2, or stalking, as

  7 20 described in section 708.11, perpetrated against the

  7 21 individual, and the individual reasonably believed such act

  7 22 was necessary to protect the safety of the individual or the

  7 23 individual's family.  Benefits related to wage credits earned

  7 24 with the employer that the individual has left shall be

  7 25 charged to the unemployment compensation fund.  This paragraph

  7 26 applies to both contributory and reimbursable employers,

  7 27 notwithstanding section 96.8, subsection 5.  All evidence of

  7 28 domestic abuse or stalking experienced by an individual,

  7 29 including the individual's statement and any corroborating

  7 30 evidence, shall not be disclosed by the department, except to

  7 31 the parties in a contested benefit case proceeding and to the

  7 32 employment appeal board or courts in an appeal or unless

  7 33 consent for disclosure is granted in writing by the

  7 34 individual.  Evidence of domestic abuse or stalking may

  7 35 include but is not limited to any of the following:
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  8  1    (1)  A statement or report from a law enforcement agency or

  8  2 professional, medical professional, mental health

  8  3 professional, or domestic violence shelter or professional.

  8  4    (2)  Witness statements regarding an incident that causes

  8  5 the individual to believe the individual's life or safety or

  8  6 the life or safety of a member of the individual's family is

  8  7 in danger.

  8  8    NEW PARAGRAPH.  l.  The individual voluntarily quit

  8  9 employment during the first thirty calendar days of

  8 10 employment.

  8 11    Sec. 8.  Section 96.5, subsection 5, paragraph a,

  8 12 subparagraph (1), Code Supplement 2007, is amended by striking

  8 13 the subparagraph.

  8 14    Sec. 9.  Section 96.5, subsection 7, Code Supplement 2007,

  8 15 is amended to read as follows:

  8 16    7.  VACATION SEPARATION PAY.

  8 17    a.  For the purposes of this subsection, "separation pay"

  8 18 means severance pay, wages in lieu of notice, separation

  8 19 allowance, dismissal pay, vacation pay, vacation pay

  8 20 allowance, or pay in lieu of vacation.
  8 21    b.  When an employer makes a payment or becomes obligated

  8 22 to make a payment to an individual for vacation pay, or for

  8 23 vacation pay allowance, or as pay in lieu of vacation
  8 24 separation pay, such payment or amount shall be deemed "wages"

  8 25 as defined in section 96.19, subsection 41, and shall be

  8 26 applied as provided in paragraph "c" hereof "d".

  8 27    b. c.  When, in connection with a separation or layoff of

  8 28 an individual, the individual's employer makes a payment or

  8 29 payments to the individual, or becomes obligated to make a

  8 30 payment to the individual as, or in the nature of, vacation

  8 31 pay, or vacation pay allowance, or as pay in lieu of vacation
  8 32 separation pay, and within ten calendar days after

  8 33 notification of the filing of the individual's claim,

  8 34 designates by notice in writing to the department the period

  8 35 to which the payment shall be allocated; provided, that if
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  9  1 such designated period is extended by the employer, the

  9  2 individual may again similarly designate an extended period,

  9  3 by giving notice in writing to the department not later than

  9  4 the beginning of the extension of the period, with the same

  9  5 effect as if the period of extension were included in the

  9  6 original designation.  The amount of a payment or obligation

  9  7 to make payment, is deemed "wages" as defined in section

  9  8 96.19, subsection 41, and shall be applied as provided in

  9  9 paragraph "c" of this subsection 7 "d".

  9 10    c. d.  Of the wages described in paragraph "a" "b",
  9 11 (whether whether or not the employer has designated the period

  9 12 therein described) described in paragraph "b", or of the wages

  9 13 described in paragraph "b" "c", if the period therein
  9 14 described in paragraph "c" has been designated by the employer

  9 15 as therein provided in paragraph "c", a sum equal to the wages

  9 16 of such individual for a normal workday shall be attributed

  9 17 to, or deemed to be payable to the individual with respect to,

  9 18 the first and each subsequent workday in such period until

  9 19 such amount so paid or owing is exhausted.  Any individual

  9 20 receiving or entitled to receive wages as provided herein

  9 21 shall be ineligible for benefits for any week in which the

  9 22 sums, so designated or attributed to such normal workdays,

  9 23 equal or exceed the individual's weekly benefit amount.  If

  9 24 the amount so designated or attributed as wages is less than

  9 25 the weekly benefit amount of such individual, the individual's

  9 26 benefits shall be reduced by such amount.

  9 27    d. e.  Notwithstanding contrary provisions in paragraphs

  9 28 "a" "b", "b" "c", and "c" "d", if an individual is separated

  9 29 from employment and is scheduled to receive vacation payments
  9 30 separation pay during the period of unemployment attributable

  9 31 to the employer and if the employer does not designate the

  9 32 vacation separation pay period pursuant to paragraph "b" "c"

  9 33 or provides notice of the designation after the period allowed

  9 34 in paragraph "b", then payments made by the employer to the

  9 35 individual or an obligation to make a payment by the employer
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 10  1 to the individual for vacation pay, vacation pay allowance or

 10  2 pay in lieu of vacation separation pay shall not be deemed

 10  3 wages as defined in section 96.19, subsection 41, for any

 10  4 period in excess of one week for separation pay and such

 10  5 payments or the value of such obligations shall not be

 10  6 deducted for any period in excess of one week for separation

 10  7 pay from the unemployment benefits the individual is otherwise

 10  8 entitled to receive under this chapter.  However, if the

 10  9 employer designates more than one week as the vacation
 10 10 separation pay period pursuant to paragraph "b" "c", the

 10 11 vacation pay, vacation pay allowance, or pay in lieu of

 10 12 vacation separation pay shall be considered wages and shall be

 10 13 deducted from benefits.

 10 14    e. f.  If an employer pays or is obligated to pay a bonus

 10 15 to an individual at the same time the employer pays or is

 10 16 obligated to pay vacation pay, a vacation pay allowance, or

 10 17 pay in lieu of vacation separation pay, the bonus shall not be

 10 18 deemed wages for purposes of determining benefit eligibility

 10 19 and amount, and the bonus shall not be deducted from

 10 20 unemployment benefits the individual is otherwise entitled to

 10 21 receive under this chapter.

 10 22    Sec. 10.  Section 96.6, subsection 2, Code 2007, is amended

 10 23 to read as follows:

 10 24    2.  INITIAL DETERMINATION.  A representative designated by

 10 25 the director shall promptly notify all interested parties to

 10 26 the claim of its filing, and the parties have ten days from

 10 27 the date of mailing the notice of the filing of the claim by

 10 28 ordinary mail to the last known address to protest payment of

 10 29 benefits to the claimant.  The representative shall promptly

 10 30 examine the claim and any protest, take the initiative to

 10 31 ascertain relevant information concerning the claim, and, on

 10 32 the basis of the facts found by the representative, shall

 10 33 determine whether or not the claim is valid, the week with

 10 34 respect to which benefits shall commence, the weekly benefit

 10 35 amount payable and its maximum duration, and whether any
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 11  1 disqualification shall be imposed.  The claimant has the

 11  2 burden of proving that the claimant meets the basic

 11  3 eligibility conditions of section 96.4.  The employer has the

 11  4 burden of proving that the claimant is disqualified for

 11  5 benefits pursuant to section 96.5, except as provided by this

 11  6 subsection.  The claimant has the initial burden to produce

 11  7 evidence showing that the claimant is not disqualified for

 11  8 benefits in cases involving section 96.5, subsection 10, and

 11  9 has the burden of proving that a voluntary quit pursuant to

 11 10 section 96.5, subsection 1, was for good cause attributable to

 11 11 the employer and that the claimant is not disqualified for

 11 12 benefits in cases involving section 96.5, subsection 1,

 11 13 paragraphs "a" through "h" "l".  Unless the claimant or other

 11 14 interested party, after notification or within ten fifteen
 11 15 calendar days after notification was mailed to the claimant's

 11 16 last known address, files an appeal from the decision, the

 11 17 decision is final and benefits shall be paid or denied in

 11 18 accordance with the decision.  However, if a disqualification

 11 19 for benefits results in an overpayment decision, the

 11 20 disqualification decision is not final unless the claimant or

 11 21 other interested party, after notification of the overpayment

 11 22 decision or within fifteen calendar days after notification of

 11 23 the overpayment decision was mailed to the claimant's last

 11 24 known address, fails to file an appeal from the overpayment

 11 25 decision.  An appeal of the overpayment decision shall also be

 11 26 considered an appeal of the denial decision causing the

 11 27 benefit overpayment, unless an appeal for the denial of

 11 28 benefits has already been heard, in which case the overpayment

 11 29 appeal is unaffected.  If an administrative law judge affirms

 11 30 a decision of the representative, or the appeal board affirms

 11 31 a decision of the administrative law judge allowing benefits,

 11 32 the benefits shall be paid regardless of any appeal which is

 11 33 thereafter taken, but if the decision is finally reversed, no

 11 34 employer's account shall be charged with benefits so paid and

 11 35 this relief from charges shall apply to both contributory and
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 12  1 reimbursable employers, notwithstanding section 96.8,

 12  2 subsection 5.

 12  3    Sec. 11.  Section 96.19, Code 2007, is amended by adding

 12  4 the following new subsection:

 12  5    NEW SUBSECTION.  0A.  "Alternate base period" means the

 12  6 period beginning with the first day of the five completed

 12  7 calendar quarters immediately preceding the first day of an

 12  8 individual's benefit year and ending with the last day of the

 12  9 last completed calendar quarter immediately preceding the date

 12 10 on which the individual filed a valid claim.

 12 11    Sec. 12.  Section 96.19, subsection 38, paragraphs b and c,

 12 12 Code 2007, are amended to read as follows:

 12 13    b.  (1)  An individual shall be deemed partially unemployed

 12 14 in any week in which, while employed at the individual's then

 12 15 regular job, the individual works less than the regular

 12 16 full=time week and in which the individual earns less than the

 12 17 individual's weekly benefit amount plus fifteen dollars or the

 12 18 regular part=time week.

 12 19    (2)  An individual shall be deemed partially unemployed in

 12 20 any week in which the individual, having has been separated

 12 21 from the individual's regular job, earns at odd jobs less than

 12 22 the individual's weekly benefit amount plus fifteen dollars.

 12 23    c.  An individual shall be deemed temporarily unemployed if

 12 24 for a period, verified by the department, not to exceed four
 12 25 eight consecutive weeks, the individual is unemployed due to a

 12 26 plant shutdown, vacation, inventory, lack of work or emergency

 12 27 from the individual's regular job or trade in which the

 12 28 individual worked full=time and will again work full=time, if

 12 29 the individual's employment, although temporarily suspended,

 12 30 has not been terminated.

 12 31    Sec. 13.  Section 96.20, subsection 2, Code 2007, is

 12 32 amended to read as follows:

 12 33    2.  The department may enter into arrangements with the

 12 34 appropriate agencies of other states, or a contiguous country

 12 35 with which the United States has an agreement with respect to
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 13  1 unemployment compensation or of the federal government (a)

 13  2 whereby wages or services, upon the basis of which an

 13  3 individual may become entitled to benefits under the

 13  4 unemployment compensation law of another state or of the

 13  5 federal government, shall be deemed to be wages for employment

 13  6 by employers for the purposes of section 96.3 and section

 13  7 96.4, subsection 5; provided such other state agency or agency

 13  8 of the federal government has agreed to reimburse the fund for

 13  9 such portion of benefits paid under this chapter upon the

 13 10 basis of such wages or services as the department finds will

 13 11 be fair and reasonable as to all affected interests, and (b)

 13 12 whereby the department will reimburse other state or federal

 13 13 agencies charged with the administration of unemployment

 13 14 compensation laws with such reasonable portion of benefits,

 13 15 paid under the law of any such other states or of the federal

 13 16 government upon the basis of employment or wages for

 13 17 employment by employers, as the department finds will be fair

 13 18 and reasonable as to all affected interests.  Reimbursements

 13 19 so payable shall be deemed to be benefits for the purposes of

 13 20 section 96.3, subsection 5, paragraph "a", and section 96.9,

 13 21 but no reimbursement so payable shall be charged against any

 13 22 employer's account for the purposes of section 96.7, unless

 13 23 wages so transferred are sufficient to establish a valid claim

 13 24 in Iowa, and that such charges shall not exceed the amount

 13 25 that would have been charged on the basis of a valid claim.

 13 26 The department is hereby authorized to make to other state or

 13 27 federal agencies and receive from such other state or federal

 13 28 agencies, reimbursements from or to the fund, in accordance

 13 29 with arrangements pursuant to this section.  The department

 13 30 shall participate in any arrangements for the payment of

 13 31 compensation on the basis of combining an individual's wages

 13 32 and employment covered under this Act with the individual's

 13 33 wages and employment covered under the unemployment

 13 34 compensation laws of other states which are approved by the

 13 35 United States secretary of labor in consultation with the
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 14  1 state unemployment compensation agencies as reasonably

 14  2 calculated to assure the prompt and full payment of

 14  3 compensation in such situations and which include provisions

 14  4 for:  Applying the base period of a single state law to a

 14  5 claim involving the combining of an individual's wages and

 14  6 employment covered under two or more state unemployment

 14  7 compensation laws, and avoiding the duplication use of wages

 14  8 and employment by reason of such combining.

 14  9    Sec. 14.  Section 96.23, subsection 2, Code 2007, is

 14 10 amended to read as follows:

 14 11    2.  The individual did not receive wages from insured work

 14 12 for two calendar quarters and did not receive wages from

 14 13 insured work for another calendar quarter equal to or greater

 14 14 than the amount required for a calendar quarter, other than

 14 15 the calendar quarter in which the individual's wages were

 14 16 highest, under section 96.4, subsection 4, paragraph "a".

 14 17    Sec. 15.  Section 96.40, subsection 8, Code 2007, is

 14 18 amended to read as follows:

 14 19    8.  An individual shall not be entitled to receive shared

 14 20 work benefits and regular unemployment compensation benefits

 14 21 in an aggregate amount which exceeds the maximum total amount

 14 22 of benefits payable to that individual in a benefit year as

 14 23 provided under section 96.3, subsection 5, paragraph "a".

 14 24 Notwithstanding any other provisions of this chapter, an

 14 25 individual shall not be eligible to receive shared work

 14 26 benefits for more than twenty=six calendar weeks during the

 14 27 individual's benefit year.

 14 28    Sec. 16.  FUTURE APPROPRIATION OF FEDERAL FUNDS.  Any funds

 14 29 received by this state from the federal government pursuant to

 14 30 section 903 of the federal Social Security Act as a result of

 14 31 the enactment of this Act shall be appropriated by the general

 14 32 assembly to the department of workforce development to be used

 14 33 for the payment of unemployment insurance benefits or for the

 14 34 administration of the Iowa employment security law, chapter

 14 35 96, and public employment offices.
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 15  1    Sec. 17.  EFFECTIVE AND APPLICABILITY DATES.  The section

 15  2 of this Act amending section 96.3 applies to any week of

 15  3 unemployment benefits beginning on or after July 1, 2008.  The

 15  4 sections of this Act amending sections 96.4 and 96.5 take

 15  5 effect June 29, 2008, and apply to any claim with an effective

 15  6 date on or after June 29, 2008.

 15  7                           EXPLANATION

 15  8    This bill relates to the eligibility requirements for

 15  9 receiving unemployment compensation benefits.

 15 10    In Code section 96.3(3), for an individual who is partially

 15 11 unemployed in any week and is otherwise eligible for

 15 12 unemployment benefits, the Code is changed so that the weekly

 15 13 benefit amount the individual receives is reduced to

 15 14 one=third, from the previous reduction to one=fourth, of the

 15 15 weekly benefit amount.

 15 16    In Code section 96.3(4), the bill provides that the amount

 15 17 of an individual's weekly benefit amount shall equal

 15 18 one=twenty=first of the individual's total wages paid in the

 15 19 highest quarter of an individual's base period.  The maximum

 15 20 weekly benefit amount is set by the bill at 65 percent of the

 15 21 statewide average weekly wage paid to employees in insured

 15 22 work.  The bill eliminates the calculations of the maximum

 15 23 weekly benefit amount according to the number of dependents of

 15 24 an individual.

 15 25    In Code section 96.3(5), newly designated paragraph "a"

 15 26 requires that the wage credits used to determine the total

 15 27 amount of benefits payable during a benefit year are to be

 15 28 calculated at one=half, rather than at one=third, of the wages

 15 29 for insured work.  The bill requires the maximum total amount

 15 30 of benefits in a benefit year, if not a multiple of one

 15 31 dollar, to be rounded to the lower multiple of one dollar.

 15 32 Extended benefits are provided in relation to certain

 15 33 base=period employers.

 15 34    In Code section 96.3(5), new paragraph "b" establishes a

 15 35 benefits extension for individuals enrolled in a training

House File 2641 - Introduced continued

 16  1 program.  The individual must be separated from a declining

 16  2 occupation or have been involuntarily separated as a result of

 16  3 a permanent reduction of operations at the last place of

 16  4 employment or base=period employer.  The individual must be

 16  5 training in a high=technology occupation which is targeted for

 16  6 growth and approved by the department of workforce

 16  7 development.  The training extension provides a maximum of 26

 16  8 weeks of benefits during a three=year period from which are

 16  9 deducted any federal extended benefits or succeeding=year

 16 10 state regular benefits.  Employers are not charged for

 16 11 training benefits.

 16 12    In Code section 96.3(6)(b), the bill specifies that

 16 13 part=time workers are not required to seek or accept full=time

 16 14 employment as a condition to be eligible to receive benefits.

 16 15    In Code section 96.4(4), the bill eliminates the

 16 16 requirement that to qualify for unemployment benefits an

 16 17 individual must have been paid wages during the individual's

 16 18 base period in an amount at least one and one=quarter times

 16 19 the wages paid to the individual during the highest wage

 16 20 quarter of the individual's base period.  To qualify for

 16 21 benefits an individual must have been paid wages totaling at

 16 22 least 3.5 percent of the statewide average annual wage for

 16 23 insured work in a calendar quarter in the base period and have

 16 24 been paid wages for insured work totaling at least one=half of

 16 25 that required amount in the other quarters in the base period.

 16 26 If an individual does not qualify for benefits using the base

 16 27 period, an alternate base period of five calendar quarters, as

 16 28 defined in Code section 96.19(3), may be used to qualify the

 16 29 individual for benefits.

 16 30    In Code section 96.5(1), new paragraph "b" provides that an

 16 31 individual shall not be disqualified from benefits if an

 16 32 individual left employment when the individual's spouse was

 16 33 forced to relocate by the spouse's employer to another area or

 16 34 when the spouse was forced to relocate to another area to

 16 35 accept employment or better employment, and the individual's
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 17  1 employer has no work available in the new area.

 17  2    In Code section 96.5(1)(c), the bill amends the paragraph

 17  3 by broadening the provision of benefits to an individual who

 17  4 leaves a job as a result of the illness, injury, or disability

 17  5 of a member of the individual's immediate family.

 17  6    In Code section 96.5(1)(j), the bill provides that

 17  7 temporary employees who fail to notify the temporary

 17  8 employment firm of the completion of each employment

 17  9 assignment shall be considered unavailable for work to qualify

 17 10 for benefits until the employer is contacted.

 17 11    In Code section 96.5(1), new paragraph "k" provides that an

 17 12 individual shall not be disqualified from benefits if an

 17 13 individual left employment for reasons related to domestic

 17 14 abuse or stalking.  An employer shall not be charged for

 17 15 benefits related to domestic abuse or stalking claims.

 17 16    In Code section 96.5(1), new paragraph "l" provides that an

 17 17 individual shall not be disqualified from benefits if the

 17 18 individual voluntarily quit employment during the first 30

 17 19 calendar days of employment.

 17 20    The bill strikes Code section 96.5(5)(a)(1) in order to

 17 21 incorporate the terminology into Code section 96.5(7).

 17 22    In Code section 96.5(7), the bill defines "separation pay".

 17 23 The subsection provides for the treatment of the receipt of

 17 24 separation pay as wages.  The bill provides that if

 17 25 notification of separation pay by the employer is made after

 17 26 10 days of notification of claim filing or if the employer

 17 27 fails to designate a period for separation pay to be

 17 28 allocated, then the separation pay amount is limited to an

 17 29 amount of one week of wages and one week of deduction from

 17 30 benefits.

 17 31    In Code section 96.6(2), the bill provides that an

 17 32 individual may file an appeal of a denial of benefits within

 17 33 15 calendar days after receiving notification of the denial

 17 34 decision.  Under current law the individual must file an

 17 35 appeal within 10 calendar days.  The bill provides that a
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 18  1 denial of benefits which causes a benefit overpayment does not

 18  2 become final unless an appeal is not filed within 15 calendar

 18  3 days of the notification of the overpayment decision.  The

 18  4 bill provides that an appeal of the overpayments decision

 18  5 shall also be considered an appeal of the decision denying

 18  6 benefits which caused the overpayment, unless an appeal for

 18  7 the denial of benefits has already been held, in which case,

 18  8 the overpayment appeal is unaffected.

 18  9    In Code section 96.19, the bill adds a definition for

 18 10 "alternate base period".

 18 11    In Code section 96.19(38)(b), the bill amends the

 18 12 definition of partial unemployment.  An individual is deemed

 18 13 partially unemployed in any week when the individual while

 18 14 employed at the individual's regular job works less than the

 18 15 full=time week or when the individual is separated from the

 18 16 individual's regular job.

 18 17    In Code section 96.19(38)(c), the bill provides that an

 18 18 individual shall be deemed temporarily unemployed if for a

 18 19 period not to exceed eight consecutive weeks the individual is

 18 20 unemployed but will be returning to work.  The current law

 18 21 designates an individual temporarily unemployed for a period

 18 22 not to exceed four consecutive weeks.

 18 23    In Code section 96.23(2), the bill makes a technical,

 18 24 corresponding reference change to the Code.

 18 25    The bill provides that any funds received by this state

 18 26 from the federal government through section 903 of the federal

 18 27 Social Security Act due to enactment of the bill are to be

 18 28 appropriated in the future by the general assembly to the

 18 29 department of workforce development for the payment of

 18 30 unemployment insurance benefits or for the administration of

 18 31 the Iowa employment security law and public employment

 18 32 offices.

 18 33    The section of this Act amending Code section 96.3 applies

 18 34 to any week of unemployment benefits beginning on or after

 18 35 July 1, 2008.  The sections of this Act amending Code sections
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 19  1 96.4 and 96.5 take effect June 29, 2008, and apply to any

 19  2 claim with an effective date on or after June 29, 2008.

 19  3 LSB 5306HV 82

 19  4 ak/rj/5
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                                       HOUSE FILE       
                                       BY  COMMITTEE ON JUDICIARY

                                       (SUCCESSOR TO HSB 768)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to issuance of a treasurer's deed after

  2    expiration of the period of redemption and including an

  3    effective and applicability date provision.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6570HV 82

  6 sc/nh/5
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  1  1    Section 1.  Section 448.3, Code 2007, is amended by adding

  1  2 the following new unnumbered paragraph:

  1  3    NEW UNNUMBERED PARAGRAPH.  In the event that an owner of

  1  4 record or a person in whose name the parcel is taxed

  1  5 establishes that such person was not served with notice of

  1  6 expiration of right of redemption in accordance with section

  1  7 447.9, then the county treasurer's deed is void, subject to

  1  8 the provisions of sections 448.15 and 448.16.  If a person

  1  9 entitled to service of notice under section 447.9, other than

  1 10 an owner of record or a person in whose name the parcel is

  1 11 taxed, establishes that such person was not served with notice

  1 12 in accordance with section 447.9, the deed is not thereby

  1 13 rendered invalid.  However, the deed is subject to all of the

  1 14 right and interest of such person not served with notice, as

  1 15 provided in sections 448.15 and 448.16.

  1 16    Sec. 2.  EFFECTIVE AND APPLICABILITY DATE.  This Act, being

  1 17 deemed of immediate importance, takes effect upon enactment

  1 18 and applies to treasurer's deeds issued on or after that date.

  1 19                           EXPLANATION

  1 20    This bill provides that a treasurer's deed issued after

  1 21 expiration of the period of redemption is void if it is

  1 22 established that notice of expiration of right of redemption

  1 23 was not served on the owner of record or the person in whose

  1 24 name the parcel is taxed if other than the owner of record.

  1 25 The bill further provides that the deed is not invalid solely

  1 26 because notice was not provided to a person with an interest

  1 27 in the parcel conveyed by tax deed or a person who is in

  1 28 possession of the parcel and such persons were entitled to

  1 29 notice of expiration of right of redemption.  However, the

  1 30 deed remains subject to challenge under other statutory

  1 31 provisions.

  1 32 LSB 6570HV 82

  1 33 sc/nh/5.1
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                                       HOUSE FILE       
                                       BY  COMMITTEE ON VETERANS

                                           AFFAIRS

                                       (SUCCESSOR TO HF 2495)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to the small business linked investments program

  2    by changing the allocation of available moneys from program

  3    investments and raising the limit on qualifying net worth.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6361HV 82

  6 tw/nh/8
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  1  1    Section 1.  Section 12.34, subsection 1, Code 2007, is

  1  2 amended to read as follows:

  1  3    1.  The treasurer of state may invest up to the lesser of

  1  4 one hundred eight million dollars or twenty=five percent of

  1  5 the balance of the state pooled money fund in certificates of

  1  6 deposit in eligible lending institutions as provided in

  1  7 section 12.32, this section, and sections 12.35 through 12.43.

  1  8 One=half
  1  9    a.  Forty percent of the moneys invested pursuant to this

  1 10 section shall be made available under the program implemented

  1 11 pursuant to section 12.43 to increase the availability of

  1 12 lower cost moneys for purposes of injecting needed capital

  1 13 into small businesses which are fifty=one percent or more

  1 14 owned, operated, and actively managed by one or more women,

  1 15 minority persons, or persons with disabilities.  "Disability"

  1 16 means the same as defined in section 15.102, subsection 5.  A

  1 17 "minority person" means the same as defined in section 15.102,

  1 18 subsection 5.

  1 19    b.  Ten percent of the moneys invested pursuant to this

  1 20 section shall be made available under the program implemented

  1 21 pursuant to section 12.43 to increase the availability of

  1 22 lower cost moneys for purposes of injecting needed capital

  1 23 into small businesses which are fifty=one percent or more

  1 24 owned, operated, and actively managed by one or more veterans.

  1 25 For purposes of this paragraph, "veteran" means the same as

  1 26 defined in section 35A.14, subsection 1.
  1 27    c.  The treasurer shall invest the remaining one=half fifty

  1 28 percent of the moneys invested pursuant to this section to

  1 29 support any other eligible applicant as provided in section

  1 30 12.43.

  1 31    Sec. 2.  Section 12.43, subsection 5, unnumbered paragraph

  1 32 1, Code 2007, is amended to read as follows:

  1 33    In order to qualify under this program, all owners of the

  1 34 business or borrowers must not have a combined net worth

  1 35 exceeding seven hundred fifty thousand one million dollars as

House File 2643 - Introduced continued

  2  1 defined in rules adopted by the treasurer of state pursuant to

  2  2 chapter 17A and the small business must meet all of the

  2  3 following criteria:

  2  4                           EXPLANATION

  2  5    This bill relates to the small business linked investments

  2  6 program.

  2  7    The bill changes the allocation of available moneys

  2  8 invested in the program.  Currently, half of the moneys are

  2  9 available to business owners who are women, minority persons,

  2 10 or persons with disabilities.  The bill changes the allocation

  2 11 of moneys available to women, minority persons, or persons

  2 12 with disabilities to 40 percent and allocates 10 percent to

  2 13 veterans.

  2 14    The bill also changes the net worth requirement for the

  2 15 program.  Currently, in order to qualify for assistance, the

  2 16 combined net worth of all owners of a business or borrowers

  2 17 under the program cannot exceed $750,000.  The bill raises the

  2 18 limit on combined net worth to $1 million.

  2 19 LSB 6361HV 82

  2 20 tw/nh/8
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                                       HOUSE FILE       
                                       BY  COMMITTEE ON COMMERCE

                                       (SUCCESSOR TO HF 2336)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act directing the office of energy independence, in

  2    conjunction with the Iowa energy center, to conduct a

  3    feasibility study regarding the establishment of low=head

  4    hydropower energy production facilities, and providing an

  5    effective date.

  6 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  7 TLSB 5536HV 82

  8 rn/nh/8
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  1  1    Section 1.  LOW=HEAD HYDROPOWER == FEASIBILITY STUDY.

  1  2    1.  a.  The office of energy independence, in conjunction

  1  3 with the Iowa energy center, shall conduct a study assessing

  1  4 the feasibility of establishing one or more low=head

  1  5 hydropower energy production facilities at one or more of the

  1  6 following locations:

  1  7    (1)  Sites bordering the Mississippi river, including but

  1  8 not limited to a federal lock and dam.

  1  9    (2)  Sites located on a river, stream, or reservoir within

  1 10 this state, including but not limited to a lock and dam

  1 11 erected in connection with the river, stream, or reservoir.

  1 12    b.  Prior to identifying potential facility locations, the

  1 13 office or the Iowa energy center shall, in coordination with

  1 14 the United States army corps of engineers, the department of

  1 15 natural resources, or any other federal or state agency or

  1 16 entity the office or the Iowa energy center determines

  1 17 appropriate, measure current and flow levels at federal lock

  1 18 and dam locations bordering the Mississippi river, and at

  1 19 rivers, streams, and reservoirs within this state, to assess

  1 20 potential energy generation capacity.

  1 21    2.  For purposes of this study, a "low=head hydropower

  1 22 energy production facility" means a facility designed and

  1 23 constructed for energy extraction from flowing water where the

  1 24 vertical distance through which the water falls is relatively

  1 25 short.  The office shall by rule establish distance

  1 26 specifications for characterization of a proposed location as

  1 27 low=head.

  1 28    3.  The office shall submit a report of its assessment,

  1 29 including recommendations regarding potential energy

  1 30 generation capacity derived from low=head hydropower

  1 31 facilities, and a proposed number of such facilities and

  1 32 potential locations, to the governor and the general assembly

  1 33 by January 1, 2009.  The report shall also contain

  1 34 recommendations for establishing a pilot project involving

  1 35 construction of a low=head hydropower energy production
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  2  1 facility, including a proposed location and timeline for

  2  2 development of the facility.

  2  3    Sec. 2.  EFFECTIVE DATE.  This Act, being deemed of

  2  4 immediate importance, takes effect upon enactment.

  2  5                           EXPLANATION

  2  6    This bill directs the office of energy independence, in

  2  7 conjunction with the Iowa energy center, to conduct a study

  2  8 assessing the feasibility of establishing one or more low=head

  2  9 hydropower energy production facilities at specified locations

  2 10 in this state.  The office or the center is also directed to

  2 11 measure current and flow levels at federal lock and dam

  2 12 locations bordering the Mississippi river, and at rivers,

  2 13 streams, and reservoirs within this state, to assess potential

  2 14 energy generation capacity, in coordination with the United

  2 15 States army corps of engineers, the department of natural

  2 16 resources, or other federal or state agencies prior to

  2 17 identifying proposed locations for such facilities.  The bill

  2 18 provides that the office shall establish by rule distance

  2 19 specifications for characterization of a proposed location as

  2 20 low=head.  The office is directed to submit a report,

  2 21 including recommendations regarding potential energy

  2 22 generation capacity derived from low=head hydropower

  2 23 facilities, a proposed number of such facilities, potential

  2 24 facility locations, and a pilot project proposal, to the

  2 25 governor and the general assembly by January 1, 2009.

  2 26    The bill takes effect upon enactment.

  2 27 LSB 5536HV 82

  2 28 rn/nh/8
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                                   HOUSE FILE       
                                   BY  COMMITTEE ON LABOR

                                   (SUCCESSOR TO HSB 718)

    Passed House, Date               Passed Senate,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act concerning public employee collective bargaining.

  2 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  3 TLSB 5461HV 82

  4 ec/rj/24
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  1  1    Section 1.  Section 20.1, subsection 7, Code 2007, is

  1  2 amended to read as follows:

  1  3    7.  Assisting the attorney general in the preparation of
  1  4 Preparing legal briefs and the presentation of presenting oral

  1  5 arguments in the district court, the court of appeals, and the

  1  6 supreme court in cases affecting the board.

  1  7    Sec. 2.  Section 20.3, subsection 4, Code 2007, is amended

  1  8 to read as follows:

  1  9    4.  "Employee organization" means an organization of any

  1 10 kind in which public employees participate and which exists

  1 11 for the primary purpose of representing public employees in

  1 12 their employment relations.

  1 13    Sec. 3.  Section 20.5, subsection 5, Code Supplement 2007,

  1 14 is amended to read as follows:

  1 15    5.  Members of the board and other employees of the board

  1 16 shall be allowed their actual and necessary expenses incurred

  1 17 in the performance of their duties.  All expenses and salaries

  1 18 shall be paid from appropriations for such purposes and the

  1 19 board shall be subject to the budget requirements of chapter

  1 20 8.

  1 21    Sec. 4.  Section 20.6, subsection 1, Code 2007, is amended

  1 22 to read as follows:

  1 23    1.  Administer Interpret, apply, and administer the

  1 24 provisions of this chapter.

  1 25    Sec. 5.  Section 20.6, subsection 3, Code 2007, is amended

  1 26 to read as follows:

  1 27    3.  Establish minimum qualifications for arbitrators, fact=

  1 28 finders, and mediators, establish procedures for appointing,

  1 29 maintaining, and removing from a list persons representative

  1 30 of the public to be available to serve as arbitrators, fact=

  1 31 finders, and mediators, and establish compensation rates for

  1 32 arbitrators, fact=finders, and mediators.

  1 33    Sec. 6.  Section 20.10, subsection 1, Code 2007, is amended

  1 34 to read as follows:

  1 35    1.  It shall be a prohibited practice for any public
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  2  1 employer, public employee or employee organization to

  2  2 willfully refuse to negotiate in good faith with respect to

  2  3 the scope of negotiations as defined in section 20.9.

  2  4    Sec. 7.  Section 20.10, subsection 2, unnumbered paragraph

  2  5 1, Code 2007, is amended to read as follows:

  2  6    It shall be a prohibited practice for a public employer or

  2  7 the employer's designated representative willfully to:

  2  8    Sec. 8.  Section 20.10, subsection 2, paragraph f, Code

  2  9 2007, is amended to read as follows:

  2 10    f.  Deny the rights accompanying certification or exclusive

  2 11 recognition granted in this chapter.

  2 12    Sec. 9.  Section 20.10, subsection 3, unnumbered paragraph

  2 13 1, Code 2007, is amended to read as follows:

  2 14    It shall be a prohibited practice for public employees or

  2 15 an employee organization or for any person, union or

  2 16 organization or their agents willfully to:

  2 17    Sec. 10.  Section 20.10, subsection 3, paragraph b, Code

  2 18 2007, is amended to read as follows:

  2 19    b.  Interfere, restrain, or coerce a public employer with

  2 20 respect to rights granted in this chapter or with respect to

  2 21 selecting a representative for the purposes of negotiating

  2 22 collectively on or the adjustment of grievances.

  2 23    Sec. 11.  Section 20.10, subsection 3, paragraph f, Code

  2 24 2007, is amended to read as follows:

  2 25    f.  Violate the provisions of sections 732.1 to 732.3,

  2 26 which are hereby made applicable to public employers, public

  2 27 employees, and public employee organizations.

  2 28    Sec. 12.  Section 20.10, subsection 4, Code 2007, is

  2 29 amended to read as follows:

  2 30    4.  The expressing of any views, argument or opinion, or

  2 31 the dissemination thereof, whether orally or in written,

  2 32 printed, graphic, or visual form, shall not constitute or be

  2 33 evidence of any unfair labor prohibited practice under any of

  2 34 the provisions of this chapter, if such expression contains no

  2 35 threat of reprisal or force or promise of benefit.
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  3  1    Sec. 13.  Section 20.11, subsections 1, 2, and 3, Code

  3  2 2007, are amended to read as follows:

  3  3    1.  Proceedings against a party alleging a violation of

  3  4 section 20.10, shall be commenced by filing a complaint with

  3  5 the board within ninety days of the alleged violation, causing

  3  6 a copy of the complaint to be served upon the accused party in

  3  7 the manner of an original notice as provided in this chapter.

  3  8 The accused party shall have ten days within which to file a

  3  9 written answer to the complaint.  However, the board may

  3 10 conduct a preliminary investigation of the alleged violation,

  3 11 and if the board determines that the complaint has no basis in

  3 12 fact, the board may dismiss the complaint.  The board shall

  3 13 promptly thereafter set a time and place for hearing in the

  3 14 county where the alleged violation occurred, provided,

  3 15 however, that the presiding officer may conduct the hearing

  3 16 through the use of technology from a remote location if the

  3 17 parties so agree or if witness demeanor will not be a

  3 18 substantial factor in resolving any disputed factual issues.

  3 19 The parties shall be permitted to be represented by counsel,

  3 20 summon witnesses, and request the board to subpoena witnesses

  3 21 on the requester's behalf.  Compliance with the technical

  3 22 rules of pleading and evidence shall not be required.

  3 23    2.  The board may designate one of its members, an

  3 24 administrative law judge, or any other qualified person

  3 25 employed by the board to conduct serve as the presiding

  3 26 officer at the hearing.  The administrative law judge
  3 27 presiding officer has the powers as may be exercised by the

  3 28 board for conducting the hearing and shall follow the

  3 29 procedures adopted by the board for conducting the hearing.

  3 30 The proposed decision of the administrative law judge
  3 31 presiding officer may be appealed to the board and the board

  3 32 may hear the case de novo or upon the record as submitted

  3 33 before the administrative law judge, utilizing procedures

  3 34 governing appeals to the district court in this section so far

  3 35 as applicable, or reviewed on motion of the board, in
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  4  1 accordance with the provisions of chapter 17A.

  4  2    3.  The board shall appoint a certified shorthand reporter

  4  3 to report the proceedings and the board shall fix the

  4  4 reasonable amount of compensation for such service, and for

  4  5 any transcript requested by the board, which amount amounts
  4  6 shall be taxed as other costs.

  4  7    Sec. 14.  Section 20.13, subsections 2 and 3, Code 2007,

  4  8 are amended to read as follows:

  4  9    2.  Within thirty days of receipt of a petition or notice

  4 10 to all interested parties if on its own initiative, the board

  4 11 shall conduct a public hearing, receive written or oral

  4 12 testimony, and promptly thereafter file an order defining the

  4 13 appropriate bargaining unit.  In defining the unit, the board

  4 14 shall take into consideration, along with other relevant

  4 15 factors, the principles of efficient administration of

  4 16 government, the existence of a community of interest among

  4 17 public employees, the history and extent of public employee

  4 18 organization, geographical location, and the recommendations

  4 19 of the parties involved.

  4 20    3.  Appeals from such order shall be governed by appeal

  4 21 provisions provided in section 20.11 the provisions of chapter

  4 22 17A.

  4 23    Sec. 15.  Section 20.14, subsection 2, paragraph a, Code

  4 24 2007, is amended to read as follows:

  4 25    a.  The employee organization has submitted a request to a

  4 26 public employer to bargain collectively with on behalf of a

  4 27 designated group of public employees.

  4 28    Sec. 16.  Section 20.14, subsection 6, Code 2007, is

  4 29 amended by striking the subsection.

  4 30    Sec. 17.  Section 20.15, subsections 1, 2, and 6, Code

  4 31 2007, are amended to read as follows:

  4 32    1.  Upon the filing of a petition for certification of an

  4 33 employee organization, the board shall submit a question to

  4 34 the public employees at an election in an appropriate the
  4 35 bargaining unit found appropriate by the board.  The question
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  5  1 on the ballot shall permit the public employees to vote for no

  5  2 bargaining representation or for any employee organization

  5  3 which has petitioned for certification or which has presented

  5  4 proof satisfactory to the board of support of ten percent or

  5  5 more of the public employees in the appropriate unit.

  5  6    2.  If a majority of the votes cast on the question is for

  5  7 no bargaining representation, the public employees in the

  5  8 bargaining unit found appropriate by the board shall not be

  5  9 represented by an employee organization.  If a majority of the

  5 10 votes cast on the question is for a listed employee

  5 11 organization, then the that employee organization shall

  5 12 represent the public employees in an appropriate the
  5 13 bargaining unit found appropriate by the board.

  5 14    6.  A petition for certification as an exclusive bargaining

  5 15 representative, or a petition for decertification of a

  5 16 certified bargaining representative, shall not be considered

  5 17 by the board for a period of one year from the date of the

  5 18 certification or noncertification of an employee organization

  5 19 as an exclusive bargaining representative or.  The board shall

  5 20 also not consider a petition for certification as an exclusive

  5 21 bargaining representative or a petition for decertification of

  5 22 an exclusive bargaining representative during the duration of

  5 23 a collective bargaining agreement which, for purposes of this

  5 24 section, shall be deemed not to exceed two years.  A

  5 25 collective bargaining agreement with the state, its boards,

  5 26 commissions, departments, and agencies shall be for two years

  5 27 and the provisions of a collective bargaining agreement except

  5 28 agreements agreed to or tentatively agreed to prior to July 1,

  5 29 1977, or arbitrators' arbitrator's award affecting state

  5 30 employees shall not provide for renegotiations which would

  5 31 require the refinancing of salary and fringe benefits for the

  5 32 second year of the term of the agreement, except as provided

  5 33 in section 20.17, subsection 6, and the effective date of any

  5 34 such agreement shall be July 1 of odd=numbered years, provided

  5 35 that if an exclusive bargaining representative is certified on
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  6  1 a date which will prevent the negotiation of a collective

  6  2 bargaining agreement prior to July 1 of odd=numbered years for

  6  3 a period of two years, the certified collective bargaining

  6  4 representative may negotiate a one=year contract with a the
  6  5 public employer which shall be effective from July 1 of the

  6  6 even=numbered year to July 1 of the succeeding odd=numbered

  6  7 year when new contracts shall become effective.  However, if a

  6  8 petition for decertification is filed during the duration of a

  6  9 collective bargaining agreement, the board shall award an

  6 10 election under this section not more than one hundred eighty

  6 11 days nor less than one hundred fifty days prior to the

  6 12 expiration of the collective bargaining agreement.  If an

  6 13 employee organization is decertified, the board may receive

  6 14 petitions under section 20.14, provided that no such petition

  6 15 and no election conducted pursuant to such petition within one

  6 16 year from decertification shall include as a party the

  6 17 decertified employee organization.

  6 18    Sec. 18.  Section 20.17, subsection 3, Code 2007, is

  6 19 amended to read as follows:

  6 20    3.  Negotiating sessions, strategy meetings of public

  6 21 employers or employee organizations, mediation, and the

  6 22 deliberative process of arbitrators shall be exempt from the

  6 23 provisions of chapter 21.  However, the employee organization

  6 24 shall present its initial bargaining position to the public

  6 25 employer at the first bargaining session.  The public employer

  6 26 shall present its initial bargaining position to the employee

  6 27 organization at the second bargaining session, which shall be

  6 28 held no later than two weeks following the first bargaining

  6 29 session.  Both sessions shall be open to the public and

  6 30 subject to the provisions of chapter 21.  Parties who by

  6 31 agreement are utilizing a cooperative alternative bargaining

  6 32 process may exchange their respective initial interest

  6 33 statements in lieu of initial bargaining positions at these

  6 34 open sessions.  Hearings conducted by arbitrators shall be

  6 35 open to the public.
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  7  1    Sec. 19.  Section 20.17, subsection 6, Code 2007, is

  7  2 amended to read as follows:

  7  3    6.  No A collective bargaining agreement or arbitrators'

  7  4 decision arbitrator's award shall not be valid or enforceable

  7  5 if its implementation would be inconsistent with any statutory

  7  6 limitation on the public employer's funds, spending or budget,
  7  7 or would substantially impair or limit the performance of any

  7  8 statutory duty by the public employer.  A collective

  7  9 bargaining agreement or arbitrators' arbitrator's award may

  7 10 provide for benefits conditional upon specified funds to be

  7 11 obtained by the public employer, but the agreement shall

  7 12 provide either for automatic reduction of such conditional

  7 13 benefits or for additional bargaining if the funds are not

  7 14 obtained or if a lesser amount is obtained.

  7 15    Sec. 20.  Section 20.17, subsection 10, Code 2007, is

  7 16 amended to read as follows:

  7 17    10.  The negotiation of a proposed collective bargaining

  7 18 agreement by representatives of a state public employer and a

  7 19 state employee organization shall be complete not later than

  7 20 March 15 of the year when the agreement is to become

  7 21 effective.  The board shall provide, by rule, a date on which

  7 22 any impasse item must be submitted to binding arbitration and

  7 23 for such other procedures as deemed necessary to provide for

  7 24 the completion of negotiations of proposed state collective

  7 25 bargaining agreements not later than March 15.  The date

  7 26 selected for the mandatory submission of impasse items to

  7 27 binding arbitration shall be sufficiently in advance of March

  7 28 15 to insure ensure that the arbitrators' decision
  7 29 arbitrator's award can be reasonably made before March 15.

  7 30    Sec. 21.  Section 20.17, subsection 11, Code 2007, is

  7 31 amended to read as follows:

  7 32    11.  a.  In the absence of an impasse agreement negotiated

  7 33 pursuant to section 20.19 which provides for a different

  7 34 completion date, public employees represented by a certified

  7 35 employee organization who are teachers licensed under chapter
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  8  1 272 and who are employed by a public employer which is a

  8  2 school district or area education agency shall complete the

  8  3 negotiation of a proposed collective bargaining agreement not

  8  4 later than May 31 of the year when the agreement is to become

  8  5 effective.  The board shall provide, by rule, a date on which

  8  6 impasse items in such cases must be submitted to binding

  8  7 arbitration and for such other procedures as deemed necessary

  8  8 to provide for the completion of negotiations of proposed

  8  9 collective bargaining agreements not later than May 31.  The

  8 10 date selected for the mandatory submission of impasse items to

  8 11 binding arbitration in such cases shall be sufficiently in

  8 12 advance of May 31 to ensure that the arbitrators' decision
  8 13 arbitrator's award can be reasonably made before by May 31.

  8 14    b.  If the public employer is a community college, the

  8 15 following apply:
  8 16    (1)  The negotiation of a proposed collective bargaining

  8 17 agreement shall be complete not later than May 31 of the year

  8 18 when the agreement is to become effective, absent the

  8 19 existence In the absence of an impasse agreement negotiated

  8 20 pursuant to section 20.19 which provides for a different

  8 21 completion date, public employees represented by a certified

  8 22 employee organization who are employed by a public employer

  8 23 which is a community college shall complete the negotiation of

  8 24 a proposed collective bargaining agreement not later than May

  8 25 31 of the year when the agreement is to become effective.  The

  8 26 board shall adopt rules providing for provide, by rule, a date

  8 27 on which impasse items in such cases must be submitted to

  8 28 binding arbitration and for such other procedures as deemed

  8 29 necessary to provide for the completion of negotiations of

  8 30 proposed collective bargaining agreements not later than May

  8 31 31.  The date selected for the mandatory submission of impasse

  8 32 items to binding arbitration in such cases shall be

  8 33 sufficiently in advance of May 31 to ensure that the

  8 34 arbitrators' decision arbitrator's award can be reasonably

  8 35 made by May 31.
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  9  1    (2) c.  Notwithstanding the provisions of subparagraph (1)
  9  2 paragraphs "a" and "b", the May 31 deadline may be waived by

  9  3 mutual agreement of the parties to the collective bargaining

  9  4 agreement negotiations.

  9  5    Sec. 22.  Section 20.18, unnumbered paragraph 1, Code 2007,

  9  6 is amended to read as follows:

  9  7    An agreement with an employee organization which is the

  9  8 exclusive representative of public employees in an appropriate

  9  9 unit may provide procedures for the consideration of public

  9 10 employee and employee organization grievances and of disputes
  9 11 over the interpretation and application of agreements.

  9 12 Negotiated procedures may provide for binding arbitration of

  9 13 public employee and employee organization grievances and of

  9 14 disputes over the interpretation and application of existing

  9 15 agreements.  An arbitrator's decision on a grievance may not

  9 16 change or amend the terms, conditions or applications of the

  9 17 collective bargaining agreement.  Such procedures shall

  9 18 provide for the invoking of arbitration only with the approval

  9 19 of the employee organization in all instances, and in the case

  9 20 of an employee grievance, only with the additional approval of

  9 21 the public employee.  The costs of arbitration shall be shared

  9 22 equally by the parties.

  9 23    Sec. 23.  Section 20.19, Code 2007, is amended by adding

  9 24 the following new unnumbered paragraph:

  9 25    NEW UNNUMBERED PARAGRAPH.  Parties who by agreement are

  9 26 utilizing a cooperative alternative bargaining process shall,

  9 27 at the outset of such process, agree upon a method and

  9 28 schedule for the completion of impasse procedures should they

  9 29 fail to reach a collective bargaining agreement through the

  9 30 use of such alternative process.

  9 31    Sec. 24.  Section 20.21, unnumbered paragraphs 1 and 2,

  9 32 Code 2007, are amended to read as follows:

  9 33    If the impasse persists ten days after the mediator has

  9 34 been appointed, the board shall appoint a fact=finder

  9 35 representative of the public, from a list of qualified persons
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 10  1 maintained by the board.  The fact=finder shall conduct a

 10  2 hearing, may administer oaths, and may request the board to
 10  3 issue subpoenas to compel the attendance of witnesses and the

 10  4 production of records.  The fact=finder may petition the

 10  5 district court at the seat of government or of the county in

 10  6 which the hearing is held to enforce the subpoena.  The fact=

 10  7 finder shall make written findings of facts and

 10  8 recommendations for resolution of the dispute each impasse

 10  9 item and, not later than fifteen days from the day of

 10 10 appointment date of the hearing, shall serve such findings and

 10 11 recommendations on the public employer and the certified

 10 12 employee organization.

 10 13    The Upon receipt of the fact=finder's findings and

 10 14 recommendations, the public employer and the certified

 10 15 employee organization shall immediately accept the fact=

 10 16 finder's recommendation recommendations in their entirety or

 10 17 shall within five days submit the fact=finder's

 10 18 recommendations to the governing body of the public employer
 10 19 and members of the certified employee organization for such
 10 20 acceptance or rejection.  If the dispute is not resolved by

 10 21 both parties' acceptance of the fact=finder's recommendations,

 10 22 the parties may continue to negotiate and resolve any disputed

 10 23 impasse items.  If the dispute continues ten days after the

 10 24 report is submitted fact=finder's findings and recommendations

 10 25 are served, the report findings and recommendations shall be

 10 26 made available to the public by the board.

 10 27    Sec. 25.  Section 20.22, subsections 1, 2, and 3, Code

 10 28 2007, are amended to read as follows:

 10 29    1.  If an impasse persists after the fact=finder's findings

 10 30 of fact and recommendations are made available to the public

 10 31 by the fact=finder board, the parties may continue to

 10 32 negotiate or, the board shall have the power, upon request of

 10 33 either party, to arrange for arbitration, which shall be

 10 34 binding.  The request for arbitration shall be in writing and

 10 35 a copy of the request shall be served upon the other party.
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 11  1    2.  Each party shall submit to the board serve its final

 11  2 offer on each of the impasse items upon the other party within

 11  3 four days of the board's receipt of the request a final offer

 11  4 on the impasse items with proof of service of a copy upon the

 11  5 other party for arbitration.  Each party shall also submit a

 11  6 copy of a draft of the proposed collective bargaining

 11  7 agreement to the extent to which agreement has been reached

 11  8 and the name of its selected arbitrator.  The parties may

 11  9 continue to negotiate all offers until an agreement is reached

 11 10 or a decision an award is rendered by the panel of arbitrators
 11 11 arbitrator.

 11 12    As an alternative procedure, the two parties may agree to

 11 13 submit the dispute to a single arbitrator.  If the parties

 11 14 cannot agree on the arbitrator within four days, the selection

 11 15 shall be made pursuant to subsection 5.  The full costs of

 11 16 arbitration under this provision section shall be shared

 11 17 equally by the parties to the dispute.

 11 18    3.  The submission of the impasse items to the arbitrators
 11 19 arbitrator shall be limited to those issues that had been

 11 20 considered by the fact=finder and upon which the parties have

 11 21 not reached agreement.  With respect to each such item, the

 11 22 arbitration board arbitrator's award shall be restricted to

 11 23 the final offers on each impasse item submitted by the parties

 11 24 to the arbitration board arbitrator or to the recommendation

 11 25 of the fact=finder on each impasse item.

 11 26    Sec. 26.  Section 20.22, subsection 4, Code 2007, is

 11 27 amended by striking the subsection and inserting in lieu

 11 28 thereof the following:

 11 29    4.  Upon the filing of the request for arbitration, a list

 11 30 of five arbitrators shall be served upon the parties by the

 11 31 board.  Within five days of service of the list, the parties

 11 32 shall determine by lot which party shall remove the first name

 11 33 from the list and the parties shall then alternately remove

 11 34 names from the list until the name of one person remains, who

 11 35 shall become the arbitrator.  The parties shall immediately
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 12  1 notify the board of their selection and the board shall notify

 12  2 the arbitrator.  After consultation with the parties, the

 12  3 arbitrator shall set a time and place for an arbitration

 12  4 hearing.

 12  5    Sec. 27.  Section 20.22, subsections 5 and 6, Code 2007,

 12  6 are amended by striking the subsections.

 12  7    Sec. 28.  Section 20.22, subsections 7 and 8, Code 2007,

 12  8 are amended to read as follows:

 12  9    7.  The panel of arbitrators arbitrator shall at no time

 12 10 engage in an effort to mediate or otherwise settle the dispute

 12 11 in any manner other than that prescribed in this section.

 12 12    8.  From the time of appointment the board notifies the

 12 13 arbitrator of the selection of the arbitrator until such time

 12 14 as the panel of arbitrators makes its final determination
 12 15 arbitrator's selection on each impasse item is made, there

 12 16 shall be no discussion concerning recommendations for

 12 17 settlement of the dispute by the members of the panel of

 12 18 arbitrators arbitrator with parties other than those who are

 12 19 direct parties to the dispute.  The panel of arbitrators may

 12 20 conduct formal or informal hearings to discuss offers

 12 21 submitted by both parties.
 12 22    Sec. 29.  Section 20.22, subsection 9, unnumbered paragraph

 12 23 1, Code 2007, is amended to read as follows:

 12 24    The panel of arbitrators arbitrator shall consider, in

 12 25 addition to any other relevant factors, the following factors:

 12 26    Sec. 30.  Section 20.22, subsections 10, 11, 12, and 13,

 12 27 Code 2007, are amended to read as follows:

 12 28    10.  The chairperson of the panel of arbitrators arbitrator
 12 29 may hold hearings and administer oaths, examine witnesses and

 12 30 documents, take testimony and receive evidence, and issue

 12 31 subpoenas to compel the attendance of witnesses and the

 12 32 production of records, and delegate such powers to other

 12 33 members of the panel of arbitrators.  The chairperson of the

 12 34 panel of arbitrators arbitrator may petition the district

 12 35 court at the seat of government or of the county in which any
House File 2645 - Introduced continued

 13  1 the hearing is held to enforce the order of the chairperson
 13  2 arbitrator compelling the attendance of witnesses and the

 13  3 production of records.

 13  4    11.  A majority of the panel of arbitrators The arbitrator
 13  5 shall select within fifteen days after its first meeting the

 13  6 hearing the most reasonable offer, in its the arbitrator's
 13  7 judgment, of the final offers on each impasse item submitted

 13  8 by the parties, or the recommendations of the fact=finder on

 13  9 each impasse item.

 13 10    12.  The selections by the panel of arbitrators arbitrator
 13 11 and items agreed upon by the public employer and the employee

 13 12 organization, shall be deemed to be the collective bargaining

 13 13 agreement between the parties.

 13 14    13.  The determination of the panel of arbitrators shall be

 13 15 by majority vote and arbitrator shall be final and binding

 13 16 subject to the provisions of section 20.17, subsection 6.  The

 13 17 panel of arbitrators arbitrator shall give written explanation

 13 18 for its selection the arbitrator's selections and inform the

 13 19 parties of its the decision.

 13 20    Sec. 31.  Section 20.24, Code 2007, is amended to read as

 13 21 follows:

 13 22    20.24  NOTICE AND SERVICE.

 13 23    Any notice required under the provisions of this chapter

 13 24 shall be in writing, but service thereof shall be sufficient

 13 25 if mailed by restricted certified mail, return receipt

 13 26 requested, addressed to the last known address of the parties
 13 27 intended recipient, unless otherwise provided in this chapter.

 13 28 Refusal of restricted certified mail by any party shall be

 13 29 considered service.  Prescribed Unless otherwise provided in

 13 30 this chapter, prescribed time periods shall commence from the

 13 31 date of the receipt of the notice.  Any party may at any time

 13 32 execute and deliver an acceptance of service in lieu of mailed

 13 33 notice.

 13 34    Sec. 32.  Section 20.30, Code 2007, is repealed.

 13 35                           EXPLANATION
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 14  1    This bill makes changes to Code chapter 20 governing public

 14  2 employee collective bargaining.

 14  3    Code section 20.1, subsection 7, is amended to provide that

 14  4 one of the powers and duties of the public employment

 14  5 relations board (PERB) is to represent the board in court.

 14  6    Code section 20.6 is amended to provide that PERB shall

 14  7 establish the qualifications and procedures for appointing

 14  8 fact=finders in the same manner as for arbitrators and

 14  9 mediators and that PERB shall interpret, apply, and administer

 14 10 the provisions of Code chapter 20.

 14 11    Code section 20.10, subsections 1, 2, and 3, are amended to

 14 12 eliminate the requirement that an act giving rise to a

 14 13 prohibited practice under this section must be willful to

 14 14 constitute a violation.

 14 15    Code section 20.10, subsection 4, is amended to

 14 16 specifically provide that oral expression of views without

 14 17 threat of reprisal or force shall not constitute or be

 14 18 evidence of a prohibited practice.

 14 19    Code section 20.11 is amended to allow a presiding officer

 14 20 in a prohibited practice hearing to hear the case through the

 14 21 use of technology from a location other than the county where

 14 22 the alleged violation occurred if the parties agree or witness

 14 23 demeanor is not a factor.  The bill also allows PERB to

 14 24 designate one of its members or any other qualified person to

 14 25 preside at a prohibited practice hearing.

 14 26    The bill amends Code sections 20.11, 20.13, and 20.14 to

 14 27 provide that Code chapter 17A, the Iowa administrative

 14 28 procedure Act, governs hearing and appeal proceedings

 14 29 described in those sections.

 14 30    Code section 20.15, concerning certification elections for

 14 31 exclusive bargaining representation, is amended to require

 14 32 that the current time limits for filing a petition for

 14 33 certification of an exclusive bargaining representative also

 14 34 apply to petitions for decertification of a certified

 14 35 bargaining representative.
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 15  1    Code section 20.17, subsection 3, concerning bargaining

 15  2 procedures, is amended to provide that parties utilizing a

 15  3 cooperative alternative bargaining process may exchange their

 15  4 initial interest statements in lieu of an initial bargaining

 15  5 position during bargaining.

 15  6    Code section 20.17, subsection 11, concerning the deadlines

 15  7 for community college employee bargaining, is amended to match

 15  8 the provisions of the subsection applicable to other

 15  9 educational bargaining units.

 15 10    Code section 20.18, concerning grievance procedures, is

 15 11 amended to provide that an agreement with an employee

 15 12 organization may include procedures for the consideration of

 15 13 employee organization grievances in addition to public

 15 14 employee grievances.

 15 15    Code section 20.19, concerning impasse procedures, is

 15 16 amended to require that parties using a cooperative

 15 17 alternative bargaining process establish impasse procedures at

 15 18 the outset of the process.

 15 19    Code section 20.21, concerning fact=finding procedures, is

 15 20 amended to require that the fact=finder make recommendations

 15 21 on each impasse item between the parties and that the parties

 15 22 accept or reject the fact=finder's recommendations in their

 15 23 entirety.

 15 24    Code section 20.22, concerning binding arbitration, is

 15 25 amended to provide that arbitration will be conducted by a

 15 26 single arbitrator and not a panel of arbitrators.  The bill

 15 27 also provides for the method of selecting the arbitrator.  The

 15 28 bill provides that PERB will submit a list of five arbitrators

 15 29 to the parties upon the filing of a request for arbitration

 15 30 and then each party, in an order determined by lot, shall

 15 31 alternatively remove names from the list until one name

 15 32 remains.

 15 33 LSB 5461HV 82

 15 34 ec/rj/24
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  1  1    Section 1. Section 100C.6, Code Supplement 2007, is amended

  1  2 by adding the following new subsection:

  1  3    NEW SUBSECTION.  3.  Relieve any person engaged in fire

  1  4 sprinkler installation, maintenance, repair, service, or

  1  5 inspection as defined in section 100D.1 from obtaining a fire

  1  6 sprinkler installer or fire sprinkler maintenance worker as

  1  7 required pursuant to chapter 100D.

  1  8    Sec. 2.  NEW SECTION.  100D.1  DEFINITIONS.

  1  9    As used in this chapter, unless the context otherwise

  1 10 requires:

  1 11    1.  "Apprentice sprinkler fitter" means a person who, as a

  1 12 principal occupation, is engaged in learning the fire

  1 13 protection system industry trade under the direct supervision

  1 14 of a certified fire extinguishing system contractor or

  1 15 licensed fire sprinkler installer and maintenance worker and

  1 16 who is registered with the United States department of labor,

  1 17 office of apprenticeship.

  1 18    2.  "Department" means the department of public safety.

  1 19    3.  "Fire extinguishing system contractor" means a person

  1 20 or persons engaging in or representing oneself to the public

  1 21 as engaging in the activity or business of layout,

  1 22 installation, repair, service, alteration, addition, testing,

  1 23 maintenance, or maintenance inspection of automatic fire

  1 24 extinguishing systems in this state, as defined in section

  1 25 100C.1, subsection 6, and who is certified pursuant to chapter

  1 26 100C.

  1 27    4.  "Fire protection system" means a sprinkler, standpipe,

  1 28 hose system, special hazard system, dry systems, foam systems,

  1 29 or any water=based fire protection system, either manual or

  1 30 automatically activated, used for fire protection purposes

  1 31 that is composed of an integrated system of underground and

  1 32 overhead piping connected to a water source.  For licensing

  1 33 purposes only "fire protection system" does not include the

  1 34 water service piping to a structure or building from a city

  1 35 water main.
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  2  1    5.  "Fire protection system installation" means to set up

  2  2 or establish for use in an indicated space a fire protection

  2  3 system.

  2  4    6.  "Fire protection system maintenance" means to provide

  2  5 repairs, including all inspections and tests, required to keep

  2  6 a fire protection system and its component parts in an

  2  7 operative condition at all times, and the replacement of the

  2  8 system or its component parts when they become undependable or

  2  9 inoperable.

  2 10    7.  "Fire sprinkler installer and maintenance worker" means

  2 11 a person who, as a principal occupation, and having the

  2 12 necessary qualifications, training, experience, and technical

  2 13 knowledge, conducts fire protection system installation and

  2 14 maintenance, and who is licensed by the department.

  2 15    Sec. 3.  NEW SECTION.  100D.2  LICENSE REQUIRED.

  2 16    1.  A person shall not perform fire protection system

  2 17 installations or fire protection system maintenance without

  2 18 first obtaining a fire protection installer and maintenance

  2 19 worker license pursuant to this chapter.

  2 20    a.  An employee of a fire extinguishing system contractor

  2 21 working as an apprentice sprinkler fitter performing fire

  2 22 protection system installation or maintenance under the direct

  2 23 supervision of an on=site licensed fire sprinkler installer

  2 24 and maintenance worker is not required to obtain a fire

  2 25 sprinkler installer and maintenance worker license.

  2 26    b.  A person who installs or demolishes walls, ceilings,

  2 27 flooring, insulation, or associated materials or a person who

  2 28 demolishes sprinkler pipe is not subject to the provisions of

  2 29 this chapter except when the work involves a complete

  2 30 sprinkler system.

  2 31    2.  A licensed fire sprinkler installer and maintenance

  2 32 worker must be present at all locations and at all times when

  2 33 fire protection system installation work is being performed.

  2 34 At least one licensed fire sprinkler installer and maintenance

  2 35 worker must be present for every three apprentice sprinkler
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  3  1 fitters, or any other employees performing work related to

  3  2 fire protection system installation.

  3  3    3.  Licenses are not transferable.  The lending, selling,

  3  4 giving, or assigning of any license or the obtaining of a

  3  5 license for any other person shall be grounds for revocation.

  3  6    4.  Licenses shall be issued for a two=year period, and may

  3  7 be renewed as established by the state fire marshal by rule.

  3  8    5.  An applicant for a license issued under this chapter,

  3  9 excluding an applicant for license renewal, shall be subject

  3 10 to a national criminal history check through the federal

  3 11 bureau of investigation.  The applicant shall provide

  3 12 fingerprints to the department of public safety for submission

  3 13 through the state criminal history repository to the federal

  3 14 bureau of investigation.  Fees for the national criminal

  3 15 history check shall be paid by the applicant.  The results of

  3 16 a criminal history check conducted pursuant to this subsection

  3 17 shall not be considered a public record under chapter 22.

  3 18    6.  On and after August 1, 2009, a governmental subdivision

  3 19 shall not issue a license to a person installing a fire

  3 20 protection system and shall not prohibit a person installing

  3 21 fire protection systems and licensed pursuant to this chapter

  3 22 from performing services for which that person is licensed

  3 23 pursuant to this chapter or enforce any licensing provisions

  3 24 promulgated by the governmental subdivision against a person

  3 25 licensed pursuant to this chapter.

  3 26    7.  A governmental subdivision that administers an

  3 27 inspection program relating to the installation of a fire

  3 28 protection system on July 31, 2009, may continue that

  3 29 inspection program.

  3 30    Sec. 4.  NEW SECTION.  100D.3  FIRE SPRINKLER INSTALLER AND

  3 31 MAINTENANCE WORKER LICENSE.

  3 32    The state fire marshal shall issue a fire sprinkler

  3 33 installer and maintenance worker license to an applicant who

  3 34 possesses five years of employment experience as an apprentice

  3 35 sprinkler fitter and completed a United States department of
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  4  1 labor apprenticeship program and is employed by a fire

  4  2 extinguishing system contractor, who either receives a passing

  4  3 score on the national inspection, testing, and certification

  4  4 star fire sprinkler mastery exam or on an equivalent exam from

  4  5 a nationally recognized third=party testing agency, or who is

  4  6 certified at level one by the national institute for

  4  7 certification in engineering technologies.  The holder of a

  4  8 fire sprinkler installer and maintenance worker license shall

  4  9 be responsible for license fees, renewal fees, and continuing

  4 10 education hours.

  4 11    Sec. 5.  NEW SECTION.  100D.4  INSURANCE AND SURETY BOND

  4 12 REQUIREMENTS.

  4 13    1.  An applicant for a fire sprinkler installer and

  4 14 maintenance worker license or renewal of an active license

  4 15 shall provide evidence of a public liability insurance policy

  4 16 and surety bond in an amount determined sufficient by the

  4 17 department by rule.

  4 18    2.  If the applicant is engaged in fire sprinkler installer

  4 19 and maintenance worker work individually through a business

  4 20 conducted as a sole proprietorship, the applicant shall

  4 21 personally obtain the insurance and surety bond required by

  4 22 this section.  If the applicant is engaged in the fire

  4 23 sprinkler installer and maintenance worker business as an

  4 24 employee or owner of a legal entity, then the insurance and

  4 25 surety bond required by this section shall be obtained by the

  4 26 entity and shall cover all fire sprinkler installer and

  4 27 maintenance worker work performed by the entity.

  4 28    3.  The insurance and surety bond shall be written by an

  4 29 entity licensed to do business in this state and each licensee

  4 30 shall maintain on file with the department a certificate

  4 31 evidencing the insurance providing that the insurance or

  4 32 surety bond shall not be canceled without the entity first

  4 33 giving fifteen days written notice to the department.

  4 34    Sec. 6.  NEW SECTION.  100D.5  ADMINISTRATION == RULES ==

  4 35 SUSPENSION AND REVOCATION.
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  5  1    The state fire marshal shall do all of the following:

  5  2    1.  Adopt rules pursuant to chapter 17A necessary for the

  5  3 administration and enforcement of this chapter.

  5  4    2.  Revoke, suspend, or refuse any license granted pursuant

  5  5 to this chapter when the licensee fails or refuses to pay an

  5  6 examination, license, or renewal fee required by law or when

  5  7 the licensee is guilty of any of the following acts or

  5  8 omissions:

  5  9    a.  Fraud in procuring a license.

  5 10    b.  Professional incompetence.

  5 11    c.  Knowingly making misleading, deceptive, untrue, or

  5 12 fraudulent representations in the practice of the licensee's

  5 13 profession or engaging in unethical conduct or practice

  5 14 harmful or detrimental to the public.  Proof of actual injury

  5 15 need not be established.

  5 16    d.  Habitual intoxication or addiction to the use of drugs.

  5 17    e.  Conviction of a felony related to the profession or

  5 18 occupation of the licensee.  A copy or the record of

  5 19 conviction or plea of guilty shall be conclusive evidence.

  5 20    f.  Fraud in representation as to skill or ability.

  5 21    g.  Use of untruthful or improbable statements in

  5 22 advertisements.

  5 23    h.  Willful or repeated violations of the provisions of

  5 24 this chapter.

  5 25    3.  Adopt rules for continuing education requirements,

  5 26 which shall include, at a minimum, completion of sixteen

  5 27 credit hours of instruction per licensure period relating to

  5 28 updates in fire protection system installation and

  5 29 maintenance.

  5 30    4.  Adopt rules regarding license application forms,

  5 31 examination procedures, and license application and renewal

  5 32 fees.

  5 33    5.  Adopt rules specifying a violation reporting procedure

  5 34 applicable to division employees, deputy fire marshals,

  5 35 division inspectors, and municipal fire departments.
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  6  1    Sec. 7.  NEW SECTION.  100D.6  PENALTIES.

  6  2    The state fire marshal may impose a civil penalty of up to

  6  3 five hundred dollars on any person who violates any provision

  6  4 of this chapter for each day a violation continues.  The state

  6  5 fire marshal may adopt rules necessary to enforce and collect

  6  6 any penalties imposed pursuant to this chapter.

  6  7    Sec. 8.  NEW SECTION.  100D.7  DEPOSIT AND USE OF MONEYS

  6  8 COLLECTED.

  6  9    1.  The state fire marshal shall set the license fees and

  6 10 renewal fees for all licenses issued pursuant to this chapter,

  6 11 by rule, based upon the actual costs of licensing.

  6 12    2.  All fees assessed pursuant to this chapter shall be

  6 13 retained as repayment receipts by the division of state fire

  6 14 marshal in the department of public safety and such fees

  6 15 received shall be used exclusively to offset the costs of

  6 16 administering this chapter.

  6 17    3.  Notwithstanding section 8.33, fees collected by the

  6 18 division of state fire marshal that remain unencumbered or

  6 19 unobligated at the close of the fiscal year shall not revert

  6 20 but shall remain available for expenditure for the purposes

  6 21 designated until the close of the succeeding fiscal year.

  6 22    Sec. 9.  NEW SECTION.  100D.8  TEMPORARY LICENSURE.

  6 23    1.  An applicant for licensure under this chapter as a fire

  6 24 sprinkler installer and maintenance worker who possesses five

  6 25 years of experience as an apprentice sprinkler fitter and who

  6 26 has not successfully passed the licensure examination or

  6 27 achieved certification as required pursuant to section 100D.3

  6 28 by August 1, 2009, shall be issued a temporary license as a

  6 29 fire sprinkler installer and maintenance worker for a period

  6 30 of sixty days commencing August 1, 2009.  A temporary license

  6 31 shall be granted upon presentation of satisfactory evidence to

  6 32 the department demonstrating experience and competency in

  6 33 conducting fire protection system installations and fire

  6 34 protection system maintenance according to criteria to be

  6 35 determined by the department in rule.  A temporary license
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  7  1 shall not be renewed.

  7  2    2.  An applicant issued a temporary license pursuant to

  7  3 this section shall pass the licensure examination or achieve

  7  4 certification on or before February 1, 2010, in order to

  7  5 remain licensed as a fire sprinkler installer and maintenance

  7  6 worker.  A temporary license fee shall be established by the

  7  7 department by rule.  No temporary licenses will be issued

  7  8 after February 1, 2010.

  7  9    Sec. 10.  NEW SECTION.  100D.9  TRANSITION PROVISIONS.

  7 10    An applicant for licensure under this chapter, who is

  7 11 employed as a fire sprinkler installer and maintenance worker

  7 12 as of July 1, 2008, shall be issued a license upon

  7 13 presentation of satisfactory evidence to the department of at

  7 14 least eight thousand five hundred hours of experience as a

  7 15 fire sprinkler installer and maintenance worker and

  7 16 presentation of a certificate of completion of a United States

  7 17 department of labor, office of apprenticeship, four=year or

  7 18 five=year apprenticeship program and a passing score on the

  7 19 national inspection, testing and certification star fire

  7 20 sprinkler mastery exam or an equivalent exam from a nationally

  7 21 recognized third=party testing agency.

  7 22    Sec. 11.  NEW SECTION.  100D.10  RECIPROCAL LICENSES.

  7 23    To the extent that another state provides for the licensing

  7 24 of fire sprinkler installers and maintenance workers or

  7 25 similar action, the state fire marshal may issue a fire

  7 26 sprinkler installer and maintenance worker license, without

  7 27 examination, to a nonresident fire sprinkler installer and

  7 28 maintenance worker who has been licensed by such other state

  7 29 for at least three years provided such other state grants the

  7 30 same reciprocal licensing privileges to residents of Iowa who

  7 31 have obtained a fire sprinkler installer and maintenance

  7 32 worker license upon payment by the applicant of the required

  7 33 fee and upon furnishing proof that the qualifications of the

  7 34 applicant are equal to the qualifications of holders of

  7 35 similar licenses in this state.
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  8  1    Sec. 12.  NEW SECTION.  100D.11  APPLICABILITY.

  8  2    The provisions of this chapter shall not be construed to

  8  3 apply to a person licensed as an engineer pursuant to chapter

  8  4 542B who provides consultation or develops plans or other work

  8  5 concerning the installation or design of fire protection

  8  6 systems.

  8  7    Sec. 13.  NEW SECTION.  100D.12  LOCAL LICENSING

  8  8 PROVISIONS.

  8  9    On and after August 1, 2009, a governmental subdivision

  8 10 shall not prohibit a person licensed pursuant to this chapter

  8 11 from performing services for which that person is licensed

  8 12 pursuant to this chapter or enforce any additional licensing

  8 13 provisions promulgated by the governmental subdivision against

  8 14 a person licensed pursuant to this chapter.

  8 15    Sec. 14.  Section 272C.1, subsection 6, Code Supplement

  8 16 2007, is amended by adding the following new paragraph:

  8 17    NEW PARAGRAPH.  ae.  The state fire marshal, in licensing

  8 18 fire sprinkler installers and maintenance workers pursuant to

  8 19 chapter 100D.

  8 20    Sec. 15.  Section 272C.3, subsection 2, paragraph a, Code

  8 21 Supplement 2007, is amended to read as follows:

  8 22    a.  Revoke a license, or suspend a license either until

  8 23 further order of the board or for a specified period, upon any

  8 24 of the grounds specified in section 100D.5, 147.55, 148.6,

  8 25 148B.7, 152.10, 153.34, 154A.24, 169.13, 455B.219, 542.10,

  8 26 542B.21, 543B.29, 544A.13, 544B.15, or 602.3203 or chapter 151

  8 27 or 155, as applicable, or upon any other grounds specifically

  8 28 provided for in this chapter for revocation of the license of

  8 29 a licensee subject to the jurisdiction of that board, or upon

  8 30 failure of the licensee to comply with a decision of the board

  8 31 imposing licensee discipline;

  8 32    Sec. 16.  Section 272C.4, subsection 6, Code Supplement

  8 33 2007, is amended to read as follows:

  8 34    6.  Define by rule acts or omissions that are grounds for

  8 35 revocation or suspension of a license under section 100D.5,
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  9  1 147.55, 148.6, 148B.7, 152.10, 153.34, 154A.24, 169.13,

  9  2 455B.219, 542.10, 542B.21, 543B.29, 544A.13, 544B.15, or

  9  3 602.3203 or chapter 151 or 155, as applicable, and to define

  9  4 by rule acts or omissions that constitute negligence, careless

  9  5 acts, or omissions within the meaning of section 272C.3,

  9  6 subsection 2, paragraph "b", which licensees are required to

  9  7 report to the board pursuant to section 272C.9, subsection 2;

  9  8    Sec. 17.  Section 272C.5, subsection 2, paragraph c, Code

  9  9 Supplement 2007, is amended to read as follows:

  9 10    c.  Shall state whether the procedures are an alternative

  9 11 to or an addition to the procedures stated in sections 100D.5,
  9 12 147.58 through 147.71, 148.6 through 148.9, 152.10, 152.11,

  9 13 153.33, 154A.23, 542.11, 542B.22, 543B.35, 543B.36, and

  9 14 544B.16.

  9 15    Sec. 18.  EFFECTIVE DATE.  This Act shall take effect on

  9 16 August 1, 2009.

  9 17                           EXPLANATION

  9 18    This bill provides for statewide licensing of fire

  9 19 sprinkler installer and maintenance workers in new Code

  9 20 chapter 100D.  The bill provides that a person shall not

  9 21 perform fire protection system installations or maintenance

  9 22 without first obtaining a fire sprinkler installer and

  9 23 maintenance worker license, and requires that a licensed fire

  9 24 sprinkler installer and maintenance worker shall be present at

  9 25 all locations and at all times when fire protection system

  9 26 installation work is being performed.

  9 27    The bill contains a definitions section defining various

  9 28 forms of employment in capacities involved with fire sprinkler

  9 29 installation and maintenance, and defining related terms.  The

  9 30 bill defines a "fire protection system" as a sprinkler,

  9 31 standpipe, hose system, dry system, foam system, or other

  9 32 special hazard system for fire protection purposes that is

  9 33 composed of an integrated system of underground and overhead

  9 34 piping connected to a water source, and provides that such a

  9 35 system does not include the water service piping from a city
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 10  1 main to a structure or building.

 10  2    The department of public safety is to promulgate rules for

 10  3 the administration and enforcement of the licensing

 10  4 requirements.

 10  5    The bill provides that a fire sprinkler installer and

 10  6 maintenance worker license shall be issued to an applicant

 10  7 possessing five years of employment experience as an

 10  8 apprentice sprinkler fitter, and who receives a passing score

 10  9 on a professional exam, or is certified at level one by the

 10 10 national institute for certification in engineering

 10 11 technologies.

 10 12    The bill states that the state fire marshal may impose a

 10 13 civil penalty of up to $500 for each day a violation of the

 10 14 chapter occurs.

 10 15    The bill establishes insurance and bonding requirements for

 10 16 fire sprinkler installers and maintenance workers and a

 10 17 temporary license for a fire sprinkler installer and

 10 18 maintenance worker who has not completed the licensing

 10 19 requirements.  The bill provides that an applicant issued a

 10 20 temporary license pursuant to the bill must pass the licensure

 10 21 examination or achieve certification as required for permanent

 10 22 licensure on or before February 1, 2010, in order to remain

 10 23 licensed.  Temporary licensure criteria and accompanying fees

 10 24 shall be determined by rule.

 10 25    The bill provides for a "grandfathering" provision provided

 10 26 an applicant produces proof of prior experience and a passing

 10 27 score on the examination.  The bill provides for reciprocal

 10 28 licensing with other states having fire sprinkler installer

 10 29 and maintenance worker licensing.

 10 30    The bill additionally provides, with reference to the

 10 31 certification of fire extinguishing system contractors in Code

 10 32 chapter 100C, that a contractor shall not perform fire

 10 33 protection system installation or maintenance as defined in

 10 34 new Code chapter 100D without obtaining a fire sprinkler

 10 35 installer and maintenance worker license.
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                                       HOUSE FILE       
                                       BY  COMMITTEE ON APPROPRIATIONS

                                       (SUCCESSOR TO HSB 772)

    Passed House, Date               Passed Senate,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to and making appropriations to the judicial

  2    branch.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5006HV 82

  5 jm/mg/8
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  1  1    Section 1.  JUDICIAL BRANCH.

  1  2    1.  There is appropriated from the general fund of the

  1  3 state to the judicial branch for the fiscal year beginning

  1  4 July 1, 2008, and ending June 30, 2009, the following amount,

  1  5 or so much thereof as is necessary, to be used for the

  1  6 purposes designated:

  1  7    For salaries of supreme court justices, appellate court

  1  8 judges, district court judges, district associate judges,

  1  9 judicial magistrates and staff, state court administrator,

  1 10 clerk of the supreme court, district court administrators,

  1 11 clerks of the district court, juvenile court officers, board

  1 12 of law examiners and board of examiners of shorthand reporters

  1 13 and judicial qualifications commission; receipt and

  1 14 disbursement of child support payments; reimbursement of the

  1 15 auditor of state for expenses incurred in completing audits of

  1 16 the offices of the clerks of the district court during the

  1 17 fiscal year beginning July 1, 2008; and maintenance,

  1 18 equipment, and miscellaneous purposes:

  1 19 .................................................. $144,745,322

  1 20    2.  The judicial branch, except for purposes of internal

  1 21 processing, shall use the current state budget system, the

  1 22 state payroll system, and the Iowa finance and accounting

  1 23 system in administration of programs and payments for

  1 24 services, and shall not duplicate the state payroll,

  1 25 accounting, and budgeting systems.

  1 26    3.  The judicial branch shall submit monthly financial

  1 27 statements to the legislative services agency and the

  1 28 department of management containing all appropriated accounts

  1 29 in the same manner as provided in the monthly financial status

  1 30 reports and personal services usage reports of the department

  1 31 of administrative services.  The monthly financial statements

  1 32 shall include a comparison of the dollars and percentage spent

  1 33 of budgeted versus actual revenues and expenditures on a

  1 34 cumulative basis for full=time equivalent positions and

  1 35 dollars.
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  2  1    4.  The judicial branch shall focus efforts upon the

  2  2 collection of delinquent fines, penalties, court costs, fees,

  2  3 surcharges, or similar amounts.

  2  4    5.  It is the intent of the general assembly that the

  2  5 offices of the clerks of the district court operate in all 99

  2  6 counties and be accessible to the public as much as is

  2  7 reasonably possible in order to address the relative needs of

  2  8 the citizens of each county.

  2  9    6.  The judicial branch shall continue studying the best

  2 10 practices and efficiencies of each judicial district.  In

  2 11 identifying the most efficient judicial districts and the

  2 12 districts using best practices, the judicial branch shall

  2 13 consider the average cost to the judicial branch for

  2 14 processing each classification of criminal offense or civil

  2 15 action and the overall number of cases filed.  In addition,

  2 16 and as part of the best practices and efficiencies study, the

  2 17 judicial branch shall study the number of judicial officers

  2 18 needed throughout the state to manage current caseloads and

  2 19 anticipated caseloads in the future, and shall make

  2 20 recommendations, if any, as to changes in judgeship and

  2 21 magistrate apportionment formulas in sections 602.6201,

  2 22 602.6301, and 602.6401.  The judicial branch shall file a

  2 23 report regarding the study made, recommendations presented,

  2 24 and actions taken pursuant to this subsection with the

  2 25 co=chairpersons and ranking members of the joint

  2 26 appropriations subcommittee on the justice system and to the

  2 27 legislative services agency by January 1, 2009.

  2 28    7.  In addition to the requirements for transfers under

  2 29 section 8.39, the judicial branch shall not change the

  2 30 appropriations from the amounts appropriated to the judicial

  2 31 branch in this Act, unless notice of the revisions is given

  2 32 prior to their effective date to the legislative services

  2 33 agency.  The notice shall include information on the branch's

  2 34 rationale for making the changes and details concerning the

  2 35 workload and performance measures upon which the changes are
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  3  1 based.

  3  2    8.  The judicial branch shall submit a semiannual update to

  3  3 the legislative services agency specifying the amounts of

  3  4 fines, surcharges, and court costs collected using the Iowa

  3  5 court information system since the last report.  The judicial

  3  6 branch shall continue to facilitate the sharing of vital

  3  7 sentencing and other information with other state departments

  3  8 and governmental agencies involved in the criminal justice

  3  9 system through the Iowa court information system.

  3 10    9.  The judicial branch shall provide a report to the

  3 11 general assembly by January 1, 2009, concerning the amounts

  3 12 received and expended from the enhanced court collections fund

  3 13 created in section 602.1304 and the court technology and

  3 14 modernization fund created in section 602.8108, subsection 7,

  3 15 during the fiscal year beginning July 1, 2007, and ending June

  3 16 30, 2008, and the plans for expenditures from each fund during

  3 17 the fiscal year beginning July 1, 2008, and ending June 30,

  3 18 2009.  A copy of the report shall be provided to the

  3 19 legislative services agency.

  3 20    10.  The judicial branch is encouraged to purchase products

  3 21 from Iowa state industries, as defined in section 904.802,

  3 22 when purchases are required and the products are available

  3 23 from Iowa state industries.  The judicial branch shall obtain

  3 24 bids from Iowa state industries for purchases of office

  3 25 furniture during the fiscal year beginning July 1, 2008,

  3 26 exceeding $5,000.

  3 27    Sec. 2.  JUDICIAL RETIREMENT FUND.

  3 28    1.  There is appropriated from the general fund of the

  3 29 state to the judicial retirement fund for the fiscal year

  3 30 beginning July 1, 2008, and ending June 30, 2009, the

  3 31 following amount, or so much thereof as is necessary, to be

  3 32 used for the purpose designated:

  3 33    Notwithstanding section 602.9104, for the state's

  3 34 contribution to the judicial retirement fund in the amount of

  3 35 30.6 percent of the basic salaries of the judges covered under
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  4  1 chapter 602, article 9:

  4  2 .................................................. $  3,450,963

  4  3    2.  There is appropriated from the revolving fund created

  4  4 in section 602.1302 to the judicial retirement fund for the

  4  5 fiscal year beginning July 1, 2008, and ending June 30, 2009,

  4  6 the following amount, or so much thereof as is necessary, to

  4  7 be used for the purposes designated:

  4  8    As part of the state's contribution to the judicial

  4  9 retirement fund in accordance with the conditions specified in

  4 10 subsection 1:

  4 11 .................................................. $  1,174,663

  4 12    3.  There is appropriated from the court technology and

  4 13 modernization fund established in section 602.8108, subsection

  4 14 7, for the fiscal year beginning July 1, 2008, and ending June

  4 15 30, 2009, the following amount, or so much thereof as is

  4 16 necessary, to be used for the purposes designated:

  4 17    As part of the state's contribution to the judicial

  4 18 retirement fund in accordance with the conditions specified in

  4 19 subsection 1:

  4 20 .................................................. $  3,000,000

  4 21    Sec. 3.  POSTING OF REPORTS IN ELECTRONIC FORMAT ==

  4 22 LEGISLATIVE SERVICES AGENCY.  All reports or copies of reports

  4 23 required to be provided by the judicial branch for fiscal year

  4 24 2008=2009 to the legislative services agency shall be provided

  4 25 in an electronic format.  The legislative services agency

  4 26 shall post the reports on its internet website and shall

  4 27 notify by electronic means all the members of the joint

  4 28 appropriations subcommittee on the justice system when a

  4 29 report is posted.  Upon request, copies of the reports may be

  4 30 mailed to members of the joint appropriations subcommittee on

  4 31 the justice system.

  4 32                           EXPLANATION

  4 33    This bill makes appropriations for FY 2008=2009 to the

  4 34 judicial branch.

  4 35    The bill makes appropriations from the general fund of the
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  5  1 state, the jury and witness fees revolving fund, and the court

  5  2 technology and modernization fund to the judicial retirement

  5  3 fund.

  5  4    Under the bill, the state's contribution to the judicial

  5  5 retirement fund is set at 30.6 percent of the basic salaries

  5  6 of judges.

  5  7    The bill encourages the judicial branch to purchase

  5  8 products produced by Iowa state industries.

  5  9 LSB 5006HV 82

  5 10 jm/mg/8
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                                       HOUSE FILE       
                                       BY  COMMITTEE ON HUMAN RESOURCES

                                       (SUCCESSOR TO HSB 637)

    Passed House, Date               Passed Senate,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to criminal and abuse records of prospective and

  2    current employees of licensed hospitals and health care

  3    facilities and certain health=related programs and services

  4    and providing penalties.

  5 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  6 TLSB 5455HV 82

  7 jp/nh/8
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  1  1    Section 1.  Section 135B.34, Code 2007, is amended by

  1  2 striking the section and inserting in lieu thereof the

  1  3 following:

  1  4    135B.34  HOSPITAL EMPLOYEES == CRIMINAL HISTORY AND ABUSE

  1  5 RECORD CHECKS == PENALTY.

  1  6    1.  Prior to employment of a person in a hospital, the

  1  7 hospital shall request that the department of public safety

  1  8 perform a criminal history check and the department of human

  1  9 services perform child and dependent adult abuse record checks

  1 10 of the person in this state.  A hospital shall inform all

  1 11 persons prior to employment regarding the performance of the

  1 12 records checks and shall obtain, from the persons, a signed

  1 13 acknowledgment of the receipt of the information.  A hospital

  1 14 shall include the following inquiry in an application for

  1 15 employment:  "Do you have a record of founded child or

  1 16 dependent adult abuse or have you ever been convicted of a

  1 17 crime, in this state or any other state?"

  1 18    2.  a.  If it is determined that a person being considered

  1 19 for employment in a hospital has committed a crime, the

  1 20 department of public safety shall notify the hospital that

  1 21 upon the request of the hospital the department of human

  1 22 services will perform an evaluation to determine whether the

  1 23 crime warrants prohibition of the person's employment in the

  1 24 hospital.

  1 25    b.  If a department of human services child or dependent

  1 26 adult abuse record check shows that the person has a record of

  1 27 founded child or dependent adult abuse, the department of

  1 28 human services shall notify the hospital that upon the request

  1 29 of the hospital the department of human services will perform

  1 30 an evaluation to determine whether the founded child or

  1 31 dependent adult abuse warrants prohibition of the person's

  1 32 employment in the hospital.

  1 33    c.  An evaluation performed under this subsection shall be

  1 34 performed in accordance with procedures adopted for this

  1 35 purpose by the department of human services.
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  2  1    d.  (1)  If a person owns or operates more than one

  2  2 hospital, and an employee of one of such hospitals is

  2  3 transferred to another such hospital without a lapse in

  2  4 employment, the hospital is not required to request additional

  2  5 criminal and child and dependent adult abuse records checks of

  2  6 that employee.

  2  7    (2)  If the ownership of a hospital is transferred, at the

  2  8 time of transfer the records checks required by this section

  2  9 shall be performed for each employee for whom there is no

  2 10 documentation that such records checks have been performed.

  2 11 The hospital may continue to employ such employee pending the

  2 12 performance of the records checks and any related evaluation.

  2 13    3.  In an evaluation, the department of human services

  2 14 shall consider the nature and seriousness of the crime or

  2 15 founded child or dependent adult abuse in relation to the

  2 16 position sought or held, the time elapsed since the commission

  2 17 of the crime or founded child or dependent adult abuse, the

  2 18 circumstances under which the crime or founded child or

  2 19 dependent adult abuse was committed, the degree of

  2 20 rehabilitation, the likelihood that the person will commit the

  2 21 crime or founded child or dependent adult abuse again, and the

  2 22 number of crimes or founded child or dependent adult abuses

  2 23 committed by the person involved.  If the department of human

  2 24 services performs an evaluation for the purposes of this

  2 25 section, the department of human services has final authority

  2 26 in determining whether prohibition of the person's employment

  2 27 is warranted.

  2 28    4.  a.  Except as provided in paragraph "b" and subsection

  2 29 2, a person who has committed a crime or has a record of

  2 30 founded child or dependent adult abuse shall not be employed

  2 31 in a hospital licensed under this chapter unless an evaluation

  2 32 has been performed by the department of human services.

  2 33    b.  A person with a criminal or abuse record who is

  2 34 employed by a hospital licensed under this chapter and is

  2 35 hired by another licensee without a lapse in employment shall
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  3  1 be subject to the criminal history and abuse record checks

  3  2 required pursuant to subsection 1.  If an evaluation was

  3  3 previously performed by the department of human services

  3  4 concerning the person's criminal or abuse record and it was

  3  5 determined that the record did not warrant prohibition of the

  3  6 person's employment and the latest record checks do not

  3  7 indicate a crime was committed or founded abuse record was

  3  8 entered subsequent to that evaluation, the person may commence

  3  9 employment with the other licensee while the department of

  3 10 human services' evaluation of the latest record checks is

  3 11 pending.  Otherwise, the requirements of paragraph "a" remain

  3 12 applicable to the person's employment.

  3 13    5.  a.  If a person employed by a hospital that is subject

  3 14 to this section is convicted of a crime or has a record of

  3 15 founded child or dependent adult abuse entered in the abuse

  3 16 registry after the person's employment application date, the

  3 17 person shall inform the hospital of such information within

  3 18 forty=eight hours of the criminal conviction or entry of the

  3 19 record of founded child or dependent adult abuse.  The

  3 20 hospital shall act to verify the information within

  3 21 forty=eight hours of notification.  If the information is

  3 22 verified, the requirements of subsections 2, 3, and 4

  3 23 regarding employability and evaluations shall be applied by

  3 24 the hospital to determine whether or not the person's

  3 25 employment is continued.  The hospital may continue to employ

  3 26 the person pending the performance of an evaluation by the

  3 27 department of human services to determine whether prohibition

  3 28 of the person's employment is warranted.  A person who is

  3 29 required by this subsection to inform the person's employer of

  3 30 a conviction or entry of an abuse record and fails to do so

  3 31 within the required period commits a serious misdemeanor.

  3 32    b.  If a hospital receives credible information, as

  3 33 determined by the hospital, that a person employed by the

  3 34 hospital has been convicted of a crime or a record of founded

  3 35 child or dependent adult abuse has been entered in the abuse
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  4  1 registry after employment from a person other than the

  4  2 employee and the employee has not informed the hospital of

  4  3 such information within the period required under paragraph

  4  4 "a", the hospital shall act to verify the credible information

  4  5 within forty=eight hours of receipt of the credible

  4  6 information.  If the information is verified, the requirements

  4  7 of subsections 2, 3, and 4 regarding employability and

  4  8 evaluations shall be applied by the hospital to determine

  4  9 whether or not the person's employment is continued.

  4 10    c.  The hospital may notify the county attorney for the

  4 11 county where the hospital is located of any violation or

  4 12 failure by an employee to notify the hospital of a criminal

  4 13 conviction or entry of an abuse record within the period

  4 14 required under paragraph "a".

  4 15    6.  A hospital licensed in this state may access the single

  4 16 contact repository established by the department pursuant to

  4 17 section 135C.33 as necessary for the hospital to perform

  4 18 record checks of persons employed or being considered for

  4 19 employment by the hospital.

  4 20    Sec. 2.  Section 135C.33, Code 2007, is amended to read as

  4 21 follows:

  4 22    135C.33  EMPLOYEES == CHILD OR DEPENDENT ADULT ABUSE

  4 23 INFORMATION AND CRIMINAL RECORDS RECORD CHECKS == EVALUATIONS

  4 24 == APPLICATION TO OTHER PROVIDERS == PENALTY.

  4 25    1.  Beginning July 1, 1997, prior Prior to employment of a

  4 26 person in a facility, the facility shall request that the

  4 27 department of public safety perform a criminal history check

  4 28 and the department of human services perform a child and
  4 29 dependent adult abuse record check checks of the person in

  4 30 this state.  In addition, the facility may request that the

  4 31 department of human services perform a child abuse record

  4 32 check in this state.  Beginning July 1, 1997, a A facility

  4 33 shall inform all persons prior to employment regarding the

  4 34 performance of the records checks and shall obtain, from the

  4 35 persons, a signed acknowledgment of the receipt of the
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  5  1 information.  Additionally, a A facility shall include the

  5  2 following inquiry in an application for employment:  "Do you

  5  3 have a record of founded child or dependent adult abuse or

  5  4 have you ever been convicted of a crime, in this state or any

  5  5 other state?"

  5  6    2.  a.  If the it is determined that a person being

  5  7 considered for employment in a facility has been convicted of

  5  8 a crime under a law of any state or has a record of founded

  5  9 child or dependent adult abuse, the department of public

  5 10 safety shall notify the licensee that upon the request of the

  5 11 licensee the department of human services shall, upon the

  5 12 facility's request, perform an evaluation will perform an

  5 13 evaluation to determine whether the crime or founded child or

  5 14 dependent adult abuse warrants prohibition of the person's
  5 15 employment in the facility.  The
  5 16    b.  If a department of human services child or dependent

  5 17 adult abuse record check shows that such person has a record

  5 18 of founded child or dependent adult abuse, the department of

  5 19 human services shall notify the licensee that upon the request

  5 20 of the licensee the department of human services will perform

  5 21 an evaluation to determine whether the founded child or

  5 22 dependent adult abuse warrants prohibition of employment in

  5 23 the facility.
  5 24    c.  An evaluation performed under this subsection shall be

  5 25 performed in accordance with procedures adopted for this

  5 26 purpose by the department of human services.

  5 27    d.  (1)  If a person owns or operates more than one

  5 28 facility, and an employee of one of such facilities is

  5 29 transferred to another such facility without a lapse in

  5 30 employment, the facility is not required to request additional

  5 31 criminal and child and dependent adult abuse record checks of

  5 32 that employee.

  5 33    (2)  If the ownership of a facility is transferred, at the

  5 34 time of transfer the records checks required by this section

  5 35 shall be performed for each employee for whom there is no
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  6  1 documentation that such records checks have been performed.

  6  2 The facility may continue to employ such employee pending the

  6  3 performance of the records checks and any related evaluation.
  6  4    2.  If the department of public safety determines that a

  6  5 person has committed a crime and is to be employed in a

  6  6 facility licensed under this chapter, the department of public

  6  7 safety shall notify the licensee that an evaluation, if

  6  8 requested by the facility, will be conducted by the department

  6  9 of human services to determine whether prohibition of the

  6 10 person's employment is warranted.  If a department of human

  6 11 services child or dependent adult abuse record check shows

  6 12 that the person has a record of founded child or dependent

  6 13 adult abuse, the department of human services shall inform the

  6 14 licensee that an evaluation, if requested by the facility,

  6 15 will be conducted to determine whether prohibition of the

  6 16 person's employment is warranted.
  6 17    3.  In an evaluation, the department of human services

  6 18 shall consider the nature and seriousness of the crime or

  6 19 founded child or dependent adult abuse in relation to the

  6 20 position sought or held, the time elapsed since the commission

  6 21 of the crime or founded child or dependent adult abuse, the

  6 22 circumstances under which the crime or founded child or

  6 23 dependent adult abuse was committed, the degree of

  6 24 rehabilitation, the likelihood that the person will commit the

  6 25 crime or founded child or dependent adult abuse again, and the

  6 26 number of crimes or founded child or dependent adult abuses

  6 27 committed by the person involved.  The If the department of

  6 28 human services performs an evaluation for the purposes of this

  6 29 section, the department of human services has final authority

  6 30 in determining whether prohibition of the person's employment

  6 31 is warranted.

  6 32    4.  a.  Except as provided in paragraph "b" and subsection

  6 33 2, a person who has committed a crime or has a record of

  6 34 founded child or dependent adult abuse shall not be employed

  6 35 in a facility licensed under this chapter unless an evaluation
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  7  1 has been performed by the department of human services.  If

  7  2 the department of human services determines from the

  7  3 evaluation that the person has committed a crime or has a

  7  4 record of founded child or dependent adult abuse which

  7  5 warrants prohibition of employment, the person shall not be

  7  6 employed in a facility licensed under this chapter.
  7  7    b.  A person with a criminal or abuse record who is

  7  8 employed by a facility licensed under this chapter and is

  7  9 hired by another licensee without a lapse in employment shall

  7 10 be subject to the criminal history and abuse record checks

  7 11 required pursuant to subsection 1.  If an evaluation was

  7 12 previously performed by the department of human services

  7 13 concerning the person's criminal or abuse record and it was

  7 14 determined that the record did not warrant prohibition of the

  7 15 person's employment and the latest record checks do not

  7 16 indicate a crime was committed or founded abuse record was

  7 17 entered subsequent to that evaluation, the person may commence

  7 18 employment with the other licensee while the department of

  7 19 human services' evaluation of the latest record checks is

  7 20 pending.  Otherwise, the requirements of paragraph "a" remain

  7 21 applicable to the person's employment.

  7 22    5.  a.  Beginning July 1, 1998, this This section shall

  7 23 also apply to prospective employees of all of the following,

  7 24 if the provider is regulated by the state or receives any

  7 25 state or federal funding:

  7 26    a.  (1)  An employee of a homemaker, home=health aide,

  7 27 home=care aide, adult day services, or other provider of

  7 28 in=home services if the employee provides direct services to

  7 29 consumers.

  7 30    b.  (2)  An employee of a hospice, if the employee provides

  7 31 direct services to consumers.

  7 32    c.  (3)  An employee who provides direct services to

  7 33 consumers under a federal home and community=based services

  7 34 waiver.

  7 35    d.  (4)  An employee of an elder group home certified under
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  8  1 chapter 231B, if the employee provides direct services to

  8  2 consumers.

  8  3    e.  (5)  An employee of an assisted living program

  8  4 certified under chapter 231C, if the employee provides direct

  8  5 services to consumers.

  8  6    b.  In substantial conformance with the provisions of this

  8  7 section, prior to the employment of such an employee, the

  8  8 provider shall request the performance of the criminal and

  8  9 child and dependent adult abuse record checks and may request

  8 10 the performance of the child abuse record checks.  The

  8 11 provider shall inform the prospective employee and obtain the

  8 12 prospective employee's signed acknowledgment.  The department

  8 13 of human services shall perform the evaluation of any criminal

  8 14 record or founded child or dependent adult abuse record and

  8 15 shall make the determination of whether a prospective employee

  8 16 of a provider shall not be employed by the provider.

  8 17    6.  a.  The department of inspections and appeals, in

  8 18 conjunction with other departments and agencies of state

  8 19 government involved with criminal history and abuse registry

  8 20 information, shall establish a single contact repository for

  8 21 facilities and other providers to have electronic access to

  8 22 data to perform background checks for purposes of employment,

  8 23 as required of the facilities and other providers under this

  8 24 section.

  8 25    b.  The department may access the single contact repository

  8 26 for any of the following purposes:

  8 27    (1)  To verify data transferred from the department's nurse

  8 28 aide registry to the repository.

  8 29    (2)  To conduct record checks of applicants for employment

  8 30 with the department.

  8 31    7.  a.  If a person employed by a facility, service, or

  8 32 program employer that is subject to this section is convicted

  8 33 of a crime or has a record of founded child or dependent adult

  8 34 abuse entered in the abuse registry after the person's

  8 35 employment application date, the person shall inform the
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  9  1 employer of such information within forty=eight hours of the

  9  2 criminal conviction or entry of the record of founded child or

  9  3 dependent adult abuse.  The employer shall act to verify the

  9  4 information within forty=eight hours of notification.  If the

  9  5 information is verified, the requirements of subsections 2, 3,

  9  6 and 4 regarding employability and evaluations shall be applied

  9  7 by the employer to determine whether or not the person's

  9  8 employment is continued.  The employer may continue to employ

  9  9 the person pending the performance of an evaluation by the

  9 10 department of human services to determine whether prohibition

  9 11 of the person's employment is warranted.  A person who is

  9 12 required by this subsection to inform the person's employer of

  9 13 a conviction or entry of an abuse record and fails to do so

  9 14 within the required period commits a serious misdemeanor.
  9 15    b.  If a facility, service, or program employer receives

  9 16 credible information, as determined by the employer, that a

  9 17 person employed by the employer has been convicted of a crime

  9 18 or a record of founded child or dependent adult abuse has been

  9 19 entered in the abuse registry after employment from a person

  9 20 other than the employee and the employee has not informed the

  9 21 employer of such information within the period required under

  9 22 paragraph "a", the employer shall act to verify the credible

  9 23 information within forty=eight hours of receipt of the

  9 24 credible information.  If the information is verified, the

  9 25 requirements of subsections 2, 3, and 4 regarding

  9 26 employability and evaluations shall be applied to determine

  9 27 whether or not the person's employment is continued.
  9 28    c.  The employer may notify the county attorney for the

  9 29 county where the employer is located of any violation or

  9 30 failure by an employee to notify the employer of a criminal

  9 31 conviction or entry of an abuse record within the period

  9 32 required under paragraph "a".
  9 33                           EXPLANATION

  9 34    This bill relates to criminal and abuse records of

  9 35 prospective and current employees of licensed hospitals and
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 10  1 health care facilities and certain health=related programs and

 10  2 services and provides penalties.

 10  3    Under current law, Code section 135B.34 authorizes

 10  4 hospitals licensed in this state to access the single contact

 10  5 repository established by the department of inspections and

 10  6 appeals in order for the hospital to perform record checks of

 10  7 persons employed by or being considered for employment by the

 10  8 hospital.  The bill retains this authorization and requires

 10  9 criminal history and child and dependent adult abuse record

 10 10 checks to be made in Iowa.  Under current law, performing the

 10 11 checks and prohibition of employment are optional for

 10 12 hospitals but required for facilities, services, and programs

 10 13 under Code section 135C.33.

 10 14    The bill amends Code section 135C.33, relating to required

 10 15 criminal history and child and dependent adult abuse record

 10 16 checks relating to employment by licensed health care

 10 17 facilities (a residential care facility, a nursing facility,

 10 18 an intermediate care facility for persons with mental illness,

 10 19 or an intermediate care facility for persons with mental

 10 20 retardation) and various other listed programs providing

 10 21 health=related services or programs that are accredited by the

 10 22 state or paid for with public funds.

 10 23    The bill applies the same requirements for hospitals under

 10 24 Code section 135B.34 and for the health care facilities and

 10 25 other services and programs that are subject to Code section

 10 26 135C.33.  This explanation describes the requirements

 10 27 applicable under both Code sections, noting where changes are

 10 28 made to current law.

 10 29    In addition to criminal history and dependent adult abuse

 10 30 record checks, child abuse record checks are required by the

 10 31 bill.  Under current law, child abuse record checks are

 10 32 optional under Code section 135C.33.

 10 33    The bill provides a new contingent requirement in the event

 10 34 the ownership of a licensee is transferred.  The records

 10 35 checks are required at the time of the ownership transfer for
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 11  1 any employee for whom there is no documentation that the

 11  2 records checks have been performed.  The employee may continue

 11  3 to be employed pending the performance of the records checks

 11  4 and any related evaluation.

 11  5    Current law in Code section 135C.33 allows an evaluation to

 11  6 be performed by the department of human services for any crime

 11  7 or type of abuse to determine whether prohibition of a

 11  8 person's employment is warranted.  The bill requires the

 11  9 department of public safety to notify employees concerning a

 11 10 prospective employee's criminal record and the department of

 11 11 human services to notify employers concerning a prospective

 11 12 employee's child or dependent adult abuse record, and of the

 11 13 employer's option to request the evaluation to be performed.

 11 14    Once a person is employed, if after the employment

 11 15 application date the employee is convicted of a crime or a

 11 16 founded abuse record is entered, the employee is required to

 11 17 inform the employer within 48 hours.  The employer is required

 11 18 to verify the information, and if verified, the bill's

 11 19 employment prohibitions and evaluation requirements are

 11 20 applicable.  An employee may continue to be employed while the

 11 21 evaluation is being performed.  An employee who fails to

 11 22 inform the employer within the required 48=hour period commits

 11 23 a serious misdemeanor.  A serious misdemeanor is punishable by

 11 24 confinement for no more than one year and a fine of at least

 11 25 $315 but not more than $1,875.

 11 26    If the employer is provided credible information, as

 11 27 determined by the employer, by someone other than the employee

 11 28 that the employee has committed a crime or has a record of

 11 29 founded abuse and the employee had not informed the employer

 11 30 within the 48=hour period, the employer must verify the

 11 31 information within 48 hours of being informed.  If verified,

 11 32 the bill's employment prohibitions and evaluation requirements

 11 33 are applicable.  An employee may continue to be employed while

 11 34 the evaluation is being performed.  The employer may notify

 11 35 the county attorney concerning an employee who fails to notify
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 12  1 an employer within the 48=hour period.

 12  2 LSB 5455HV 82

 12  3 jp/nh/8
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  1  1    Section 1.  Section 11.6, subsection 1, paragraph a,

  1  2 unnumbered paragraph 1, Code 2007, is amended to read as

  1  3 follows:

  1  4    The financial condition and transactions of all cities and

  1  5 city offices, counties, county hospitals organized under

  1  6 chapters 347 and 347A, memorial hospitals organized under

  1  7 chapter 37, entities organized under chapter 28E having gross

  1  8 receipts in excess of one hundred thousand dollars in a fiscal

  1  9 year, merged areas, area education agencies, and all school

  1 10 offices in school districts, shall be examined at least once

  1 11 each year, except that cities having a population of seven

  1 12 hundred or more but less than two thousand shall be examined

  1 13 at least once every four years, and cities having a population

  1 14 of less than seven hundred may be examined as otherwise

  1 15 provided in this section.  The examination shall cover the

  1 16 fiscal year next preceding the year in which the audit is

  1 17 conducted.  The examination of school offices shall include an

  1 18 audit of all school funds including categorical funding

  1 19 provided by the state, the certified annual financial report,

  1 20 the certified enrollment as provided in section 257.6,

  1 21 supplementary weighting as provided in section 257.11, and the

  1 22 revenues and expenditures of any nonprofit school organization

  1 23 established pursuant to section 279.62.  Differences in

  1 24 certified enrollment shall be reported to the department of

  1 25 management.  The examination of school offices shall include

  1 26 at a minimum a determination that the laws of the state are

  1 27 being followed, that categorical funding is not used to

  1 28 supplant other funding except as otherwise provided, that

  1 29 supplementary weighting is pursuant to an eligible sharing

  1 30 condition, and that postsecondary courses provided in

  1 31 accordance with section 257.11 and chapter 261E supplement,

  1 32 rather than supplant, school district courses.  The

  1 33 examination of a city that owns or operates a municipal

  1 34 utility providing local exchange services pursuant to chapter

  1 35 476 shall include an audit of the city's compliance with
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  2  1 section 388.10.  The examination of a city that owns or

  2  2 operates a municipal utility providing telecommunications

  2  3 services pursuant to section 388.10 shall include an audit of

  2  4 the city's compliance with section 388.10.

  2  5    Sec. 2.  Section 85.61, subsection 2, unnumbered paragraph

  2  6 2, Code Supplement 2007, is amended to read as follows:

  2  7    "Employer" also includes and applies to an eligible

  2  8 postsecondary institution as defined in section 261C.3,

  2  9 subsection 1 261E.2, a school corporation, or an accredited

  2 10 nonpublic school if a student enrolled in the eligible

  2 11 postsecondary institution, school corporation, or accredited

  2 12 nonpublic school is providing unpaid services under a

  2 13 school=to=work program that includes, but is not limited to,

  2 14 the components provided for in section 258.10, subsection 2,

  2 15 paragraphs "a" through "f".  However, if a student

  2 16 participating in a school=to=work program is participating in

  2 17 open enrollment under section 282.18, "employer" means the

  2 18 receiving district.  "Employer" also includes and applies to a

  2 19 community college as defined in section 260C.2, if a student

  2 20 enrolled in the community college is providing unpaid services

  2 21 under a school=to=work program that includes but is not

  2 22 limited to the components provided for in section 258.10,

  2 23 subsection 2, paragraphs "a" through "f", and that is offered

  2 24 by the community college pursuant to a contractual agreement

  2 25 with a school corporation or accredited nonpublic school to

  2 26 provide the program.  If a student participating in a

  2 27 school=to=work program that includes but is not limited to the

  2 28 components provided for in section 258.10, subsection 2,

  2 29 paragraphs "a" through "f", is paid for services provided

  2 30 under the program, "employer" means any entity otherwise

  2 31 defined as an employer under this subsection which pays the

  2 32 student for providing services under the program.

  2 33    Sec. 3.  NEW SECTION.  256.17  POSTSECONDARY COURSE AUDIT

  2 34 COMMITTEE.

  2 35    1.  The department shall establish and facilitate a
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  3  1 postsecondary course audit committee which shall annually

  3  2 audit postsecondary courses offered to high school students in

  3  3 accordance with chapter 261E.

  3  4    2.  The committee shall include but not be limited to

  3  5 representatives from the kindergarten through grade twelve

  3  6 education community, community colleges, and regents

  3  7 universities.

  3  8    3.  The committee shall establish a sampling technique that

  3  9 randomly selects courses for audit.  The audit shall include

  3 10 but not be limited to a review of the course syllabus, teacher

  3 11 qualifications, examples of student products, and results on

  3 12 student assessments.  Standards for review shall be

  3 13 established by the committee.  Audit findings shall be

  3 14 submitted to the institutions providing the classes audited

  3 15 and shall be posted on the department's internet site.

  3 16    4.  If the committee determines that a postsecondary course

  3 17 offered to high school students in accordance with chapter

  3 18 261E does not meet the standards established by the committee

  3 19 pursuant to subsection 3, the course shall not be eligible for

  3 20 future supplementary weighting under section 257.11.  If the

  3 21 institution makes changes to the course sufficient to cause

  3 22 the course to meet the standards of the committee, the

  3 23 committee may reinstate the eligibility of the course for

  3 24 future supplementary weighting under section 257.11.

  3 25    Sec. 4.  Section 257.6, subsection 1, paragraph a, Code

  3 26 Supplement 2007, is amended by adding the following new

  3 27 subparagraph:

  3 28    NEW SUBPARAGRAPH.  (7)  A student attending an accredited

  3 29 nonpublic school or receiving competent private instruction

  3 30 under chapter 299A, who is participating in a program under

  3 31 chapter 261E, shall be counted as a shared=time student in the

  3 32 school district in which the nonpublic school of attendance is

  3 33 located for state foundation aid purposes.

  3 34    Sec. 5.  Section 257.6, subsection 6, unnumbered paragraph

  3 35 1, Code Supplement 2007, is amended to read as follows:
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  4  1    For the school year beginning July 1, 2001 2008, and each

  4  2 succeeding school year, a student shall not be included in a

  4  3 district's enrollment for purposes of this chapter or

  4  4 considered an eligible pupil under chapter 261C section 261E.5
  4  5 if the student meets all of the following:

  4  6    Sec. 6.  Section 257.6, subsection 6, paragraph b, Code

  4  7 Supplement 2007, is amended to read as follows:

  4  8    b.  Continues enrollment in the district to take courses

  4  9 either provided by the district, offered by community colleges

  4 10 under the provisions of section 257.11, or to take courses

  4 11 under the provisions of chapter 261C section 261E.5.

  4 12    Sec. 7.  Section 257.11, subsection 2, Code Supplement

  4 13 2007, is amended by adding the following new paragraph:

  4 14    NEW PARAGRAPH.  d.  A school district which hosts a

  4 15 regional academy shall be eligible to assign its resident

  4 16 students attending classes at the academy a weighting of

  4 17 one=tenth of the percentage of the student's school day during

  4 18 which the student attends classes at the regional academy.

  4 19 The maximum amount of additional weighting for which a school

  4 20 district hosting a regional academy shall be eligible is an

  4 21 amount corresponding to thirty additional students.  The

  4 22 minimum amount of additional weighting for which a school

  4 23 district establishing a regional academy shall be eligible is

  4 24 an amount corresponding to fifteen additional students if the

  4 25 academy provides both advanced=level courses and career and

  4 26 technical courses.

  4 27    Sec. 8.  Section 257.11, subsection 3, Code Supplement

  4 28 2007, is amended to read as follows:

  4 29    3.  DISTRICT=TO=COMMUNITY COLLEGE SHARING AND CONCURRENT

  4 30 ENROLLMENT PROGRAMS.

  4 31    a.  In order to provide additional funds for school

  4 32 districts which send their resident high school pupils to a

  4 33 community college for college=level classes, a supplementary

  4 34 weighting plan for determining enrollment is adopted.

  4 35    b.  If the school budget review committee certifies to the
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  5  1 department of management that the class would not otherwise be

  5  2 implemented without the assignment of additional weighting,

  5  3 pupils attending a community college=offered class or

  5  4 attending a class taught by a community college=employed

  5  5 instructor are assigned a weighting of forty=eight hundredths
  5  6 of the percentage of the pupil's school day during which the

  5  7 pupil attends class in the community college or attends a

  5  8 class taught by a community college=employed instructor of

  5  9 seventy hundredths for career and technical courses and

  5 10 forty=six hundredths for liberal arts and sciences courses.

  5 11 The following requirements shall be met for the purposes of

  5 12 assigning an additional weighting for classes offered through

  5 13 a sharing agreement between a school district and community

  5 14 college.  The class must be:

  5 15    (1)  Supplementing, not supplanting, high school courses

  5 16 required to be offered pursuant to section 256.11, subsection

  5 17 5.

  5 18    (2)  Included in the community college catalog or an

  5 19 amendment or addendum to the catalog.

  5 20    (3)  Open to all registered community college students, not

  5 21 just high school students.  The class may be offered in a high

  5 22 school attendance center.
  5 23    (4)  For college credit and the credit must apply toward an

  5 24 associate of arts or associate of science degree, or toward an

  5 25 associate of applied arts or associate of applied science

  5 26 degree, or toward completion of a college diploma program.

  5 27    (5)  Taught by a community college=employed instructor who

  5 28 meets the requirements of section 261E.3, subsection 2.

  5 29    (6)  Taught utilizing the community college course

  5 30 syllabus.

  5 31    (7)  Of the same quality as a course offered on a community

  5 32 college campus Taught in such a manner as to result in student

  5 33 work and student assessment which meet college=level

  5 34 expectations.

  5 35    Sec. 9.  Section 260C.14, subsection 2, Code 2007, is
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  6  1 amended to read as follows:

  6  2    2.  Have authority to determine tuition rates for

  6  3 instruction.  Tuition for residents of Iowa shall not exceed

  6  4 the lowest tuition rate per semester, or the equivalent,

  6  5 charged by an institution of higher education under the state

  6  6 board of regents for a full=time resident student.  However,

  6  7 except for students enrolled under chapter 261C section

  6  8 261E.5, if a local school district pays tuition for a resident

  6  9 pupil of high school age, the limitation on tuition for

  6 10 residents of Iowa shall not apply, the amount of tuition shall

  6 11 be determined by the board of directors of the community

  6 12 college with the consent of the local school board, and the

  6 13 pupil shall not be included in the full=time equivalent

  6 14 enrollment of the community college for the purpose of

  6 15 computing general aid to the community college.  Tuition for

  6 16 nonresidents of Iowa shall not be less than the marginal cost

  6 17 of instruction of a student attending the college.  A lower

  6 18 tuition for nonresidents may be permitted under a reciprocal

  6 19 tuition agreement between a merged area and an educational

  6 20 institution in another state, if the agreement is approved by

  6 21 the director.  The board may designate that a portion of the

  6 22 tuition moneys collected from students be used for student aid

  6 23 purposes.

  6 24    Sec. 10.  NEW SECTION.  261E.1  SENIOR YEAR PLUS PROGRAM.

  6 25    1.  A senior year plus program is established to be

  6 26 administered by the department of education to provide Iowa

  6 27 high school students the opportunity to take up to thirty

  6 28 hours of college credit or advanced placement coursework at no

  6 29 expense to the student and parent or legal guardian while the

  6 30 student is still enrolled in high school pursuant to section

  6 31 257.6, with the exception of the expense of providing

  6 32 transportation to and from the postsecondary institution for

  6 33 the student.  The program shall consist of the following

  6 34 elements:

  6 35    a.  Advanced placement classes, including on=site,
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  7  1 consortium, and online opportunities and courses delivered via

  7  2 the Iowa communications network.

  7  3    b.  Community college credit courses offered through

  7  4 written agreements between school districts and community

  7  5 colleges.

  7  6    c.  College and university credit courses offered to

  7  7 individual high school students through the postsecondary

  7  8 enrollment options program in accordance with section 261E.5.

  7  9    d.  Courses offered through regional and career academies

  7 10 for college credit.

  7 11    e.  Internet=based courses offered for college credit,

  7 12 including but not limited to courses within the Iowa learning

  7 13 online initiative.

  7 14    2.  The senior year plus programming provided by a school

  7 15 district pursuant to sections 261E.4 and 261E.5 may be

  7 16 available to students on a year=round basis.

  7 17    Sec. 11.  NEW SECTION.  261E.2  DEFINITIONS.

  7 18    As used in this chapter, unless the context otherwise

  7 19 requires:

  7 20    1.  "Concurrent enrollment" means any course offered to

  7 21 students in grades nine through twelve during the regular

  7 22 school year approved by the board of directors of a school

  7 23 district through a contractual agreement between a community

  7 24 college and the school district that meets the provisions of

  7 25 section 257.11, subsection 3.

  7 26    2.  "Department" means the department of education.

  7 27    3.  "Director" means the director of the department of

  7 28 education.

  7 29    4.  "Eligible postsecondary institution" means an

  7 30 institution of higher learning under the control of the state

  7 31 board of regents, a community college established under

  7 32 chapter 260C, or an accredited private institution as defined

  7 33 in section 261.9.

  7 34    5.  "Institution" means a school district or eligible

  7 35 postsecondary institution delivering the instruction in a
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  8  1 given program as authorized by this chapter.

  8  2    6.  "School board" means the board of directors of a school

  8  3 district or a collaboration of boards of directors of school

  8  4 districts.

  8  5    7.  "State board" means the state board of education.

  8  6    8.  "Student" means any individual enrolled in grades nine

  8  7 through twelve in a school district who meets the criteria in

  8  8 section 261E.3, subsection 1.  "Student" includes an

  8  9 individual attending an accredited nonpublic school or the

  8 10 Iowa school for the deaf or the Iowa braille and sight saving

  8 11 school for purposes of sections 261E.4 and 261E.5.

  8 12    Sec. 12.  NEW SECTION.  261E.3  ELIGIBILITY.

  8 13    1.  STUDENT ELIGIBILITY.  In order to ensure student

  8 14 readiness for postsecondary coursework, the student shall meet

  8 15 the following criteria:

  8 16    a.  The student shall meet the enrollment requirements of

  8 17 the eligible postsecondary institution providing the course

  8 18 credit.

  8 19    b.  The student shall meet or exceed the minimum

  8 20 performance measures on any academic assessments that may be

  8 21 required by the eligible postsecondary institution.

  8 22    c.  The student shall have taken the appropriate course

  8 23 prerequisites, if any, prior to enrollment in the eligible

  8 24 postsecondary course, as determined by the eligible

  8 25 postsecondary institution delivering the course.

  8 26    d.  The student shall have attained the approval of the

  8 27 school board or its designee and the eligible postsecondary

  8 28 institution to register for the postsecondary course.

  8 29    e.  The student shall have demonstrated proficiency in

  8 30 reading, mathematics, and science as evidenced by achievement

  8 31 scores on the latest administration of the state assessment

  8 32 for which scores are available and as defined by the

  8 33 department.  If a student is not proficient in one or more of

  8 34 the content areas listed in this paragraph, the school board

  8 35 may establish alternative but equivalent qualifying
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  9  1 performance measures including but not limited to additional

  9  2 administrations of the state assessment, portfolios of student

  9  3 work, or end=of=course assessments.

  9  4    f.  The student shall meet the definition of eligible

  9  5 student under section 261E.5, subsection 6, in order to

  9  6 participate in the postsecondary enrollment options program.

  9  7    2.  TEACHER AND INSTRUCTOR ELIGIBILITY.

  9  8    a.  A teacher or instructor employed to provide instruction

  9  9 under this chapter shall meet the following criteria:

  9 10    (1)  The teacher shall be appropriately licensed to teach

  9 11 the subject the institution is employing the teacher to teach

  9 12 and shall meet the standards and requirements set forth which

  9 13 other full=time instructors teaching within the academic

  9 14 department are required to meet and which are approved by the

  9 15 appropriate postsecondary administration.

  9 16    (2)  The teacher shall collaborate with other secondary and

  9 17 postsecondary faculty in the subject area.

  9 18    (3)  The teacher or instructor shall provide ongoing

  9 19 communication about course expectations, including a syllabus

  9 20 that describes the content, teaching strategies, performance

  9 21 measures, and resource materials used in the course, and

  9 22 academic progress to the student and in the case of students

  9 23 of minor age, to the parent or legal guardian of the student.

  9 24    (4)  The teacher or instructor shall provide curriculum and

  9 25 instruction that is accepted as college=level work as

  9 26 determined by the institution.

  9 27    (5)  The teacher or instructor shall use valid and reliable

  9 28 student assessment measures, to the extent available.

  9 29    (6)  The teacher or instructor shall have successfully

  9 30 passed a background investigation conducted in accordance with

  9 31 section 272.2, subsection 17, prior to providing instruction

  9 32 for any program authorized by this chapter.

  9 33    b.  The teacher or instructor shall be provided with

  9 34 appropriate orientation and training in secondary and

  9 35 postsecondary professional development related to curriculum,
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 10  1 pedagogy, assessment, policy implementation, technology, and

 10  2 discipline issues.

 10  3    c.  The eligible postsecondary institution shall provide

 10  4 the teacher or instructor with ongoing communication and

 10  5 access to instructional resources and support, and shall

 10  6 encourage the teacher or instructor to participate in the

 10  7 postsecondary institution's academic departmental activities.

 10  8    d.  The teacher or instructor shall receive adequate

 10  9 notification of an assignment to teach a course under this

 10 10 chapter and shall be provided adequate preparation time to

 10 11 ensure that the course is taught at the college=level.

 10 12    e.  An individual under suspension or revocation of an

 10 13 educational license or statement of professional recognition

 10 14 issued by the board of educational examiners shall not be

 10 15 allowed to provide instruction for any program authorized by

 10 16 this chapter.

 10 17    3.  INSTITUTIONAL ELIGIBILITY.  An institution providing

 10 18 instruction pursuant to this chapter shall meet the following

 10 19 criteria:

 10 20    a.  The institution shall ensure that students and, in the

 10 21 case of minor students, parents or legal guardians, receive

 10 22 appropriate course orientation and information, including but

 10 23 not limited to a summary of applicable policies and

 10 24 procedures, the establishment of a permanent transcript,

 10 25 policies on dropping courses, a student handbook, information

 10 26 describing student responsibilities, and institutional

 10 27 procedures for academic credit transfer.

 10 28    b.  The institution shall ensure that students have access

 10 29 to student support services, including but not limited to

 10 30 tutoring, counseling, advising, library, writing and math

 10 31 labs, and computer labs, and student activities, excluding

 10 32 postsecondary intercollegiate athletics.

 10 33    c.  The institution shall ensure that students are properly

 10 34 enrolled in courses that will carry college credit.

 10 35    d.  The institution shall ensure that teachers and students
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 11  1 receive appropriate orientation and information about the

 11  2 institution's expectations.

 11  3    e.  The institution shall ensure that the courses provided

 11  4 achieve the same learning outcomes as similar courses offered

 11  5 in the subject area and are accepted as college=level work.

 11  6    f.  The institution shall review the course on an annual

 11  7 basis for continuous improvement, shall follow up with

 11  8 students in order to use information gained from the students

 11  9 to improve course delivery and content, and shall share data

 11 10 on course progress and outcomes with the collaborative

 11 11 partners involved with the delivery of the programming and

 11 12 with the department, as needed.

 11 13    g.  The institution shall certify annually to the

 11 14 department that the course provided to a high school student

 11 15 for postsecondary credit in accordance with this chapter does

 11 16 not supplant a course provided by the school district in which

 11 17 the student is enrolled.

 11 18    h.  The institution shall not require a minimum or a

 11 19 maximum number of postsecondary credits to be earned by a high

 11 20 school student under this chapter.

 11 21    i.  The institution shall not place restrictions on

 11 22 participation in senior year plus programming beyond that

 11 23 which is specified in statute or administrative rule.

 11 24    Sec. 13.  NEW SECTION.  261E.4  ADVANCED PLACEMENT PROGRAM.

 11 25    1.  A school district shall make available advanced

 11 26 placement courses to its resident students through direct

 11 27 instruction on=site, collaboration with another school

 11 28 district, or by using the online Iowa advanced placement

 11 29 academy.

 11 30    2.  A school district shall provide descriptions of the

 11 31 advanced placement courses available to students using a

 11 32 course registration handbook.

 11 33    3.  A school district shall ensure that advanced placement

 11 34 course instructors are appropriately licensed by the board of

 11 35 educational examiners in accordance with chapter 272 and meet

House File 2649 - Introduced continued

 12  1 the minimum certification requirements of the national

 12  2 organization that administers the advanced placement program.

 12  3    4.  A school district shall establish prerequisite

 12  4 coursework for each advanced placement course offered and

 12  5 shall describe the prerequisites in the course registration

 12  6 handbook, which shall be provided to every junior high school

 12  7 or middle school student prior to the development of a core

 12  8 curriculum plan pursuant to section 279.61.

 12  9    Sec. 14.  NEW SECTION.  261E.5  POSTSECONDARY ENROLLMENT

 12 10 OPTIONS PROGRAM.

 12 11    1.  PROGRAM ESTABLISHED.  The postsecondary enrollment

 12 12 options program is established to promote rigorous academic or

 12 13 career and technical pursuits and to provide a wider variety

 12 14 of options to high school students by enabling ninth and tenth

 12 15 grade students who have been identified by the school district

 12 16 as gifted and talented, and eleventh and twelfth grade

 12 17 students, to enroll in eligible courses at an eligible

 12 18 postsecondary institution of higher learning as a part=time

 12 19 student.

 12 20    2.  NOTIFICATION.  The availability and requirements of

 12 21 this program shall be included in each school district's

 12 22 student registration handbook.  Information about the program

 12 23 shall be provided to the student and the student's parent or

 12 24 guardian prior to the development of the student's core

 12 25 curriculum plan under section 279.61.  The school district

 12 26 shall establish a process by which students may indicate

 12 27 interest in and apply for enrollment in the program.

 12 28    3.  AUTHORIZATION.  To participate in this program, an

 12 29 eligible student shall make application to an eligible

 12 30 postsecondary institution to allow the eligible student to

 12 31 enroll for college credit in a nonsectarian course offered at

 12 32 the institution.  A comparable course, as defined in rules

 12 33 adopted by the board of directors of the school district

 12 34 consistent with department administrative rule, must not be

 12 35 offered by the school district or accredited nonpublic school
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 13  1 the student attends.  If the postsecondary institution accepts

 13  2 an eligible student for enrollment under this section, the

 13  3 institution shall send written notice to the student, the

 13  4 student's parent or legal guardian in the case of a minor

 13  5 child, and the student's school district or accredited

 13  6 nonpublic school and the school district in the case of a

 13  7 nonpublic school student, or the Iowa school for the deaf or

 13  8 the Iowa braille and sight saving school.  The notice shall

 13  9 list the course, the clock hours the student will be attending

 13 10 the course, and the number of hours of college credit that the

 13 11 eligible student will receive from the eligible postsecondary

 13 12 institution upon successful completion of the course.

 13 13    4.  CREDITS.

 13 14    a.  A school district, the Iowa school for the deaf, the

 13 15 Iowa braille and sight saving school, or accredited nonpublic

 13 16 school shall grant high school credit to an eligible student

 13 17 enrolled in a course under this chapter if the eligible

 13 18 student successfully completes the course as determined by the

 13 19 eligible postsecondary institution.  The board of directors of

 13 20 the school district, the board of regents for the Iowa school

 13 21 for the deaf and the Iowa braille and sight saving school, or

 13 22 authorities in charge of an accredited nonpublic school shall

 13 23 determine the number of high school credits that shall be

 13 24 granted to an eligible student who successfully completes a

 13 25 course.  Eligible students may take up to seven semester hours

 13 26 of credit during the summer months when school is not in

 13 27 session and receive credit for that attendance, if the student

 13 28 pays the cost of attendance for those summer credit hours.

 13 29    b.  The high school credits granted to an eligible student

 13 30 under this section shall count toward the graduation

 13 31 requirements and subject area requirements of the school

 13 32 district of residence, the Iowa school for the deaf, the Iowa

 13 33 braille and sight saving school, or accredited nonpublic

 13 34 school of the eligible student.  Evidence of successful

 13 35 completion of each course and high school credits and college
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 14  1 credits received shall be included in the student's high

 14  2 school transcript.

 14  3    5.  TRANSPORTATION.  The parent or legal guardian of an

 14  4 eligible student who has enrolled in and is attending an

 14  5 eligible postsecondary institution under this chapter shall

 14  6 furnish transportation to and from the postsecondary

 14  7 institution for the student.

 14  8    6.  DEFINITION.  For purposes of this section and section

 14  9 261E.6, unless the context otherwise requires, "eligible

 14 10 student" means a student classified by the board of directors

 14 11 of a school district, by the state board of regents for pupils

 14 12 of the school for the deaf and the Iowa braille and sight

 14 13 saving school, or by the authorities in charge of an

 14 14 accredited nonpublic school as a ninth or tenth grade student

 14 15 who is identified according to the school district's gifted

 14 16 and talented criteria and procedures, pursuant to section

 14 17 257.43, as a gifted and talented child, or an eleventh or

 14 18 twelfth grade student, during the period the student is

 14 19 participating in the postsecondary enrollment options program.

 14 20    Sec. 15.  NEW SECTION.  261E.6  POSTSECONDARY ENROLLMENT

 14 21 OPTIONS PROGRAM PAYMENTS == CLAIMS == REIMBURSEMENTS.

 14 22    1.  Not later than June 30 of each year, a school district

 14 23 shall pay a tuition reimbursement amount to a postsecondary

 14 24 institution that has enrolled its resident eligible students

 14 25 under this chapter, unless the eligible student is

 14 26 participating in open enrollment under section 282.18, in

 14 27 which case, the tuition reimbursement amount shall be paid by

 14 28 the receiving district.  However, if a child's residency

 14 29 changes during a school year, the tuition shall be paid by the

 14 30 district in which the child was enrolled as of the date

 14 31 specified in section 257.6, subsection 1, or the district in

 14 32 which the child was counted under section 257.6, subsection 1,

 14 33 paragraph "a", subparagraph (6).  For students enrolled at the

 14 34 school for the deaf and the Iowa braille and sight saving

 14 35 school, the state board of regents shall pay a tuition
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 15  1 reimbursement amount by June 30 of each year.  The amount of

 15  2 tuition reimbursement for each separate course shall equal the

 15  3 lesser of:

 15  4    a.  The actual and customary costs of tuition, textbooks,

 15  5 materials, and fees directly related to the course taken by

 15  6 the eligible student.

 15  7    b.  Two hundred fifty dollars.

 15  8    2.  A student participating in the postsecondary enrollment

 15  9 options act program is not eligible to enroll on a full=time

 15 10 basis in an eligible postsecondary institution.  A student

 15 11 enrolled on such a full=time basis shall not receive any

 15 12 payments under this section.

 15 13    3.  An eligible postsecondary institution that enrolls an

 15 14 eligible student under this section shall not charge that

 15 15 student for tuition, textbooks, materials, or fees directly

 15 16 related to the course in which the student is enrolled except

 15 17 that the student may be required to purchase equipment that

 15 18 becomes the property of the student.  For the purposes of this

 15 19 subsection, equipment shall not include textbooks.  However,

 15 20 if the student fails to complete and receive credit for the

 15 21 course, the student is responsible for all district costs

 15 22 directly related to the course as provided in subsection 1 and

 15 23 shall reimburse the school district for its costs.  If the

 15 24 student is under eighteen years of age, the student's parent

 15 25 or legal guardian shall sign the student registration form

 15 26 indicating that the parent or legal guardian is responsible

 15 27 for all costs directly related to the course if the student

 15 28 fails to complete and receive credit for the course.  If

 15 29 documentation is submitted to the school district that

 15 30 verifies the student was unable to complete the course for

 15 31 reasons including but not limited to the student's physical

 15 32 incapacity, a death in the student's immediate family, or the

 15 33 student's move to another school district, that verification

 15 34 shall constitute a waiver to the requirement that the student

 15 35 or parent or legal guardian pay the costs of the course to the
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 16  1 school district.

 16  2    4.  An eligible postsecondary institution shall make pro

 16  3 rata adjustments to tuition reimbursement amounts based upon

 16  4 federal guidelines established pursuant to 20 U.S.C. } 1091b.

 16  5    Sec. 16.  NEW SECTION.  261E.7  DISTRICT=TO=COMMUNITY

 16  6 COLLEGE SHARING OR CONCURRENT ENROLLMENT PROGRAM.

 16  7    1.  A district=to=community college sharing or concurrent

 16  8 enrollment program is established to be administered by the

 16  9 department to promote rigorous academic or career and

 16 10 technical pursuits and to provide a wider variety of options

 16 11 to high school students to enroll part=time in eligible

 16 12 nonsectarian courses at or through community colleges

 16 13 established under chapter 260C.  The program shall be made

 16 14 available to all resident students in grades nine through

 16 15 twelve.  Notice of the availability of the program shall be

 16 16 included in a school district's student registration handbook

 16 17 and the handbook shall identify which courses, if successfully

 16 18 completed, generate college credit under the program.  A

 16 19 student and the student's parent or legal guardian shall also

 16 20 be made aware of this program as a part of the development of

 16 21 the student's core curriculum plan in accordance with section

 16 22 279.61.

 16 23    2.  Students from accredited nonpublic schools and students

 16 24 receiving competent private instruction under chapter 299A may

 16 25 access the program through the school district in which the

 16 26 accredited nonpublic school or private institution is located.

 16 27    3.  A student may make application to a community college

 16 28 and the school district to allow the student to enroll for

 16 29 college credit in a nonsectarian course offered by the

 16 30 community college.  A comparable course, as defined in rules

 16 31 made by the board of directors of the school district, must

 16 32 not be offered by the school district or accredited nonpublic

 16 33 school which the student attends.  The school board shall

 16 34 annually approve courses to be made available for high school

 16 35 credit using locally developed criteria that establishes which
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 17  1 courses will provide the student with academic rigor and will

 17  2 prepare the student adequately for transition to a

 17  3 postsecondary institution.  If an eligible postsecondary

 17  4 institution accepts a student for enrollment under this

 17  5 section, the institution shall send written notice to the

 17  6 student, the student's parent or legal guardian in the case of

 17  7 a minor child, and the student's school district.  The notice

 17  8 shall list the course, the clock hours the student will be

 17  9 attending the course, and the number of hours of college

 17 10 credit that the student will receive from the community

 17 11 college upon successful completion of the course.

 17 12    4.  A school district shall grant high school credit to a

 17 13 student enrolled in a course under this chapter if the student

 17 14 successfully completes the course as determined by the

 17 15 community college and the course was previously approved by

 17 16 the school board pursuant to subsection 3.  The board of

 17 17 directors of the school district shall determine the number of

 17 18 high school credits that shall be granted to a student who

 17 19 successfully completes a course.

 17 20    5.  The parent or legal guardian of a student who has

 17 21 enrolled in and is attending a community college under this

 17 22 section shall furnish transportation to and from the community

 17 23 college for the student.

 17 24    6.  District=to=community college sharing agreements or

 17 25 concurrent enrollment programs that meet the requirements of

 17 26 section 257.11, subsection 3, are eligible for funding under

 17 27 that provision.

 17 28    7.  Community colleges shall comply with the data

 17 29 collection requirements of 2006 Iowa Acts, ch. 1180, section

 17 30 17.

 17 31    8.  Community colleges and school districts shall provide

 17 32 at a minimum the following information to the department in a

 17 33 format approved by the department which aligns community

 17 34 college and school district data:

 17 35    a.  The course title and whether the course supplements,
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 18  1 rather than supplants, a school district course.

 18  2    b.  An unduplicated enrollment count of eligible students

 18  3 participating in the program.

 18  4    c.  The actual costs and revenues generated for concurrent

 18  5 enrollment.  An aligned unique student identifier system shall

 18  6 be established by the department for students in kindergarten

 18  7 through grade twelve and community college.

 18  8    Sec. 17.  NEW SECTION.  261E.8  REGIONAL ACADEMIES.

 18  9    1.  A regional academy is a program established by a school

 18 10 district to which multiple school districts send students in

 18 11 grades nine through twelve, and which may include

 18 12 internet=based coursework and courses delivered via the Iowa

 18 13 communications network.  A regional academy shall include in

 18 14 its curriculum advanced level courses and may include in its

 18 15 curriculum career and technical courses.

 18 16    2.  A regional academy course shall not qualify as a

 18 17 concurrent enrollment course.

 18 18    3.  School districts participating in regional academies

 18 19 are eligible for supplementary weighting as provided in

 18 20 section 257.11, subsection 2.

 18 21    4.  Information regarding regional academies shall be

 18 22 provided to a student and the student's parent or guardian

 18 23 prior to the development of the student's core curriculum plan

 18 24 under section 279.61.

 18 25    Sec. 18.  NEW SECTION.  261E.9  CAREER ACADEMIES.

 18 26    1.  As used in this section, "career academy" means the

 18 27 same as defined in section 260C.18A, subsection 2, paragraph

 18 28 "c".

 18 29    2.  A career academy course may qualify as a concurrent

 18 30 enrollment course if it meets the requirements of section

 18 31 261E.7.

 18 32    3.  If a career academy enters into a contractual agreement

 18 33 between a school district and a community college, the school

 18 34 district shall be eligible for supplementary weighting under

 18 35 section 257.11, subsection 2, and the community college shall
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 19  1 be eligible for funds allocated pursuant to section 260G.6.

 19  2    4.  Information regarding career academies shall be

 19  3 provided to a student and the student's parent or guardian

 19  4 prior to the development of the student's core curriculum plan

 19  5 under section 279.61.

 19  6    Sec. 19.  NEW SECTION.  261E.10  INTERNET=BASED AND IOWA

 19  7 COMMUNICATIONS NETWORK COURSEWORK.

 19  8    1.  The Iowa communications network may be used to deliver

 19  9 coursework for the programming provided under this chapter.  A

 19 10 school district that provides courses delivered via the Iowa

 19 11 communications network shall receive supplemental funding as

 19 12 provided in section 257.11, subsection 7.

 19 13    2.  The programming in this chapter may be delivered via

 19 14 internet=based technologies including but not limited to the

 19 15 Iowa learning online program.  An internet=based course may

 19 16 qualify for additional supplemental weighting if it meets the

 19 17 requirements of section 261E.7 or section 261E.9.

 19 18    3.  To qualify as a senior year plus course, an

 19 19 internet=based course or course offered through the Iowa

 19 20 communications network must comply with the appropriate

 19 21 provisions of this chapter.

 19 22    Sec. 20.  NEW SECTION.  261E.11  INTERNET=BASED

 19 23 CLEARINGHOUSE.

 19 24    The department shall develop and make available to

 19 25 secondary and postsecondary students, parents or legal

 19 26 guardians, school districts, accredited nonpublic schools, and

 19 27 eligible postsecondary institutions an internet=based

 19 28 clearinghouse of information that allows students to identify

 19 29 participation options within the senior year plus program and

 19 30 transferability between educational systems.  The

 19 31 internet=based resource shall provide links to other similar

 19 32 resources available through various Iowa postsecondary

 19 33 institution systems.  The internet=based resource shall also

 19 34 identify course transferability and articulation between the

 19 35 secondary and postsecondary systems in Iowa and between the
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 20  1 various Iowa postsecondary systems.

 20  2    Sec. 21.  NEW SECTION.  261E.12  STATE PROGRAM ALLOCATION.

 20  3    1.  For each fiscal year in which moneys are appropriated

 20  4 by the general assembly for purposes of the senior year plus

 20  5 program, the moneys shall be allocated as follows in the

 20  6 following priority order:

 20  7    a.  For the fiscal year beginning July 1, 2008, and

 20  8 succeeding fiscal years, an amount up to five hundred thousand

 20  9 dollars to the department to implement the internet=based

 20 10 clearinghouse pursuant to section 261E.11.

 20 11    b.  For the fiscal year beginning July 1, 2008, and

 20 12 succeeding fiscal years, an amount up to five hundred thousand

 20 13 dollars to the department for the development of a data

 20 14 management system, including the development of a transcript

 20 15 repository, for senior year plus programming provided under

 20 16 this chapter.  The data management system shall include

 20 17 information generated by the provisions of section 279.61,

 20 18 data on courses taken by Iowa's students, and the

 20 19 transferability of course credit.

 20 20    c.  For the fiscal year beginning July 1, 2008, and

 20 21 succeeding fiscal years, an amount up to four hundred thousand

 20 22 dollars to the department for the development of additional

 20 23 internet=based educational courses that comply with the

 20 24 provisions of this chapter.

 20 25    2.  Notwithstanding section 8.33, any moneys remaining

 20 26 unencumbered or unobligated from the moneys allocated under

 20 27 this section shall not revert but shall remain available in

 20 28 the succeeding fiscal year for expenditure for the purposes

 20 29 designated.  The department shall annually inform the general

 20 30 assembly of the amount of moneys allocated, but unspent.  The

 20 31 provisions of section 8.39 shall not apply to the funds

 20 32 allocated pursuant to this section.

 20 33    3.  Moneys received by a school district under sections

 20 34 261E.4 through 261E.6 are miscellaneous income for purposes of

 20 35 chapter 257 or are considered encumbered.  A school district
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 21  1 shall maintain a separate account within its financial records

 21  2 for payments received and expenditures made pursuant to this

 21  3 section.

 21  4    Sec. 22.  Section 282.18, subsection 7, Code 2007, is

 21  5 amended to read as follows:

 21  6    7.  A pupil participating in open enrollment shall be

 21  7 counted, for state school foundation aid purposes, in the

 21  8 pupil's district of residence.  A pupil's residence, for

 21  9 purposes of this section, means a residence under section

 21 10 282.1.  The board of directors of the district of residence

 21 11 shall pay to the receiving district the state cost per pupil

 21 12 for the previous school year, plus any moneys received for the

 21 13 pupil as a result of the non=English speaking weighting under

 21 14 section 280.4, subsection 3, for the previous school year

 21 15 multiplied by the state cost per pupil for the previous year.

 21 16 If the pupil participating in open enrollment is also an

 21 17 eligible pupil under chapter 261C section 261E.5, the

 21 18 receiving district shall pay the tuition reimbursement amount

 21 19 to an eligible postsecondary institution as provided in

 21 20 section 261C.6 261E.6.

 21 21    Sec. 23.  Chapter 261C, Code and Code Supplement 2007, is

 21 22 repealed.

 21 23    Sec. 24.  DEPARTMENT OF EDUCATION == SENIOR YEAR PLUS

 21 24 PROGRAM STUDY.  The department of education, in collaboration

 21 25 with representatives of regents universities, accredited

 21 26 private institutions, community colleges, and school

 21 27 districts, shall conduct a study of the measures necessary for

 21 28 the successful implementation of the senior year plus program

 21 29 in accordance with the provisions of this Act.  The study

 21 30 shall include a review of provisions of the Code or

 21 31 administrative rules for purposes of implementing the core

 21 32 curriculum adopted pursuant to section 256.7, subsection 26.

 21 33 The study shall also address barriers to the transfer of

 21 34 credit between secondary schools and the postsecondary system

 21 35 and its institutions.  The department shall submit its
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 22  1 findings and recommendations, including recommendations for

 22  2 statutory and administrative rule changes necessary, to the

 22  3 general assembly by November 14, 2008.

 22  4    Sec. 25.  DEPARTMENT OF EDUCATION == SENIOR YEAR PLUS

 22  5 PROGRAM APPROPRIATION.  There is appropriated from the general

 22  6 fund of the state to the department of education for the

 22  7 fiscal year beginning July 1, 2008, and ending June 30, 2009,

 22  8 the following amount, or so much thereof as is necessary, to

 22  9 be used for the purposes designated:

 22 10    For purposes of implementing the senior year plus program,

 22 11 if enacted by this Act:

 22 12 .................................................. $  1,400,000

 22 13                           EXPLANATION

 22 14    This bill establishes a senior year plus program to be

 22 15 administered by the department of education to provide Iowa

 22 16 high school students with increased access to college credit

 22 17 or advanced placement coursework.  The bill appropriates $1.4

 22 18 million for FY 2008=2009 to the department for components of

 22 19 the program.  The program consists of advanced placement

 22 20 classes, community college credit courses offered through

 22 21 written agreements between school districts and community

 22 22 colleges, a postsecondary enrollment options program, courses

 22 23 offered through regional and career academies for college

 22 24 credit, and internet=based courses offered for college credit.

 22 25 The bill requires that students be made aware of the

 22 26 opportunities offered by the program as part of the curriculum

 22 27 development plan school districts develop with eighth grade

 22 28 students.  The bill provides for the following:

 22 29    AUDITOR OF STATE.  The bill requires that the auditor of

 22 30 state include in its examination of school offices an audit of

 22 31 state categorical funding and supplementary weighting dollars

 22 32 as well as a determination that the laws of the state are

 22 33 being followed, that categorical funding is not used to

 22 34 supplant other funding, that supplementary weighting is

 22 35 pursuant to an eligible sharing condition, and that
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 23  1 postsecondary courses provided in accordance with this bill

 23  2 supplement, rather than supplant, school district courses.

 23  3    POSTSECONDARY COURSE AUDIT COMMITTEE.  The bill requires

 23  4 the department of education to establish and facilitate a

 23  5 postsecondary course audit committee which shall annually

 23  6 audit postsecondary courses offered to high school students.

 23  7 The committee must establish a sampling technique that

 23  8 randomly selects courses for audit.  Standards for review

 23  9 shall be established by the committee.  If the committee

 23 10 determines that a postsecondary course offered to high school

 23 11 students does not meet its standards, the course shall not be

 23 12 eligible for future supplementary weighting.  However, if the

 23 13 institution makes changes to the course sufficient to cause

 23 14 the course to meet the standards of the committee, the

 23 15 committee may reinstate the eligibility of the course for

 23 16 future supplementary weighting.

 23 17    SUPPLEMENTARY WEIGHTING.  The bill allows a school district

 23 18 which hosts a regional academy be eligible to assign its

 23 19 resident students attending classes at the academy a weighting

 23 20 of one=tenth of the percentage of the student's school day

 23 21 during which the student attends classes at the regional

 23 22 academy, up to a maximum amount of additional weighting

 23 23 corresponding to 30 additional students and a minimum amount

 23 24 of additional weighting corresponding to 15 additional

 23 25 students if the academy provides both advanced level courses

 23 26 and career and technical courses.

 23 27    The bill also changes the assigned additional weighting of

 23 28 forty=eight hundredths for pupils attending a

 23 29 community=college=offered class or attending a class taught by

 23 30 a community=college=employed instructor by assigning a

 23 31 weighting of seventy hundredths for career and technical

 23 32 courses and forty=six hundredths for liberal arts and sciences

 23 33 courses.  In addition, under the bill, a student attending an

 23 34 accredited nonpublic school or receiving competent private

 23 35 instruction under Code chapter 299A and who is participating
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 24  1 in senior year plus programming shall be counted as a

 24  2 shared=time student in the school district in which the

 24  3 nonpublic school of attendance is located for state foundation

 24  4 aid purposes.

 24  5    STUDENT ELIGIBILITY.  The student shall meet the enrollment

 24  6 requirements of the eligible postsecondary institution

 24  7 providing the course credit; shall meet or exceed the minimum

 24  8 performance on any academic assessments that may be required

 24  9 by the eligible postsecondary institution; shall have taken

 24 10 any appropriate course prerequisites; shall have attained the

 24 11 approval of the school board and the eligible postsecondary

 24 12 institution to register for the postsecondary course; and

 24 13 shall have demonstrated proficiency in reading, mathematics,

 24 14 and science and, if a student is not proficient in one or more

 24 15 of the content areas, the school board may establish

 24 16 alternative but equivalent qualifying performance measures.  A

 24 17 student enrolled in career or vocational courses is exempt

 24 18 from the proficiency requirement.

 24 19    In addition, if the student wishes to participate in the

 24 20 postsecondary enrollment options program, the student must be

 24 21 a ninth or 10th grade student who is identified as a gifted

 24 22 and talented child, or an 11th or 12th grade student.

 24 23    TEACHER ELIGIBILITY.  A teacher or instructor employed to

 24 24 provide instruction under the program must be appropriately

 24 25 licensed to teach the subject the teacher or instructor is

 24 26 employed to teach; collaborate with other secondary and

 24 27 postsecondary faculty in the subject area; provide ongoing

 24 28 communication about course expectations and academic progress

 24 29 to the student and in the case of a minor student, the parent

 24 30 or legal guardian of the student; provide curriculum and

 24 31 instruction that is accepted as college=level work; use valid

 24 32 and reliable student assessment measures; and have

 24 33 successfully passed a background investigation.

 24 34    The postsecondary institution shall provide the teacher or

 24 35 instructor with ongoing communication and access to resources
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 25  1 and support.  The teacher or instructor shall receive adequate

 25  2 notification of an assignment to teach and adequate

 25  3 preparation time.

 25  4    INSTITUTIONAL ELIGIBILITY.  An institution providing

 25  5 instruction shall ensure that students and, in the case of

 25  6 minor students, parents or legal guardians receive appropriate

 25  7 course orientation and information, including information

 25  8 describing student responsibilities and institutional

 25  9 procedures for academic credit transfer; ensure that students

 25 10 have access to student support services, including but not

 25 11 limited to tutoring, counseling, advising, library, writing

 25 12 and math labs, and computer labs, and student activities,

 25 13 excluding postsecondary intercollegiate athletics; ensure that

 25 14 students are properly enrolled in courses that will directly

 25 15 earn college credit; ensure that teachers and students receive

 25 16 appropriate orientation and information about the

 25 17 institution's expectations; ensure that the courses provided

 25 18 achieve the same learning outcomes as similar courses offered

 25 19 in the subject area and are accepted as college=level work;

 25 20 review the course on an annual basis for continuous

 25 21 improvement; and share data on course progress and outcomes

 25 22 with the collaborative partners involved with the delivery of

 25 23 the programming and with the department.

 25 24    The institution shall not place restrictions on

 25 25 participation in senior year plus programming beyond that

 25 26 which is specified in statute or administrative rule; shall

 25 27 annually certify to the department that the course does not

 25 28 supplant a school district course; and shall not require the

 25 29 student to take a specific number of postsecondary credits.

 25 30    ADVANCED PLACEMENT PROGRAM.  The bill requires school

 25 31 districts to make advanced placement courses available to its

 25 32 resident students through direct instruction on=site,

 25 33 collaboration with another school district, or by using the

 25 34 online Iowa advanced placement academy.  The school district

 25 35 must provide descriptions of the courses available to students
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 26  1 using a course registration handbook, ensure that advanced

 26  2 placement course instructors are appropriately licensed and

 26  3 meet the minimum certification requirements of the national

 26  4 organization that administers the advanced placement program,

 26  5 and establish prerequisite coursework for each advanced

 26  6 placement course offered.  The handbook must be provided to

 26  7 every junior high school or middle school student prior to the

 26  8 development of their core curriculum plans.

 26  9    POSTSECONDARY ENROLLMENT OPTIONS PROGRAM.  The bill repeals

 26 10 the postsecondary enrollment options Act and substantially

 26 11 moves the language of the Act to the Code chapter establishing

 26 12 the senior year plus program.  Under the bill, the definition

 26 13 of an "eligible student" is not changed.  The bill requires

 26 14 that the availability and requirements of the program be

 26 15 included in each school district's student registration

 26 16 handbook and provided to each student and parent or guardian

 26 17 prior to development of the student's core curriculum plan.

 26 18 School districts must also establish a process by which

 26 19 students may indicate interest in and apply for enrollment in

 26 20 the program.

 26 21    POSTSECONDARY ENROLLMENT OPTIONS PROGRAM PAYMENTS.  As

 26 22 under the postsecondary enrollment options Act, a school

 26 23 district is responsible for paying a tuition reimbursement

 26 24 amount to a postsecondary institution that has enrolled its

 26 25 resident eligible students under this Code chapter, unless the

 26 26 eligible student is participating in open enrollment under

 26 27 Code section 282.18, in which case, the tuition reimbursement

 26 28 amount shall be paid by the receiving district.  If the

 26 29 student fails to complete and receive credit for the course,

 26 30 the student is responsible for all district costs and shall

 26 31 reimburse the school district for its costs.

 26 32    DISTRICT=TO=COMMUNITY COLLEGE SHARING OR CONCURRENT

 26 33 ENROLLMENT PROGRAM.  Current law provides supplementary

 26 34 weighting for district=to=community college sharing.  The bill

 26 35 establishes a district=to=community college sharing or
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 27  1 concurrent enrollment program to be administered by the

 27  2 department of education to promote rigorous academic or career

 27  3 and technical pursuits and to provide a wider variety of

 27  4 options to high school students to enroll part=time in

 27  5 eligible nonsectarian courses at or through community

 27  6 colleges.  The program shall be made available to all Iowa

 27  7 students in grades nine through 12, and notice of the

 27  8 availability of this program shall be included in each school

 27  9 district's student registration handbook and in the student's

 27 10 core curriculum plan.  Students from accredited nonpublic

 27 11 schools and students receiving competent private instruction

 27 12 may access the program through the school district in which

 27 13 the accredited nonpublic school or private instruction is

 27 14 located.

 27 15    A student may apply to a community college and the school

 27 16 district to allow the student to enroll for college credit in

 27 17 a nonsectarian course offered by the community college.  A

 27 18 comparable course must not be offered by the school the

 27 19 student attends.  The school board must annually approve

 27 20 courses to be made available for high school credit.  A school

 27 21 district shall grant high school credit to a student enrolled

 27 22 in a course if the student successfully completes the course

 27 23 as determined by the community college.

 27 24    The parent or legal guardian of a student who is attending

 27 25 the community college under the program shall furnish

 27 26 transportation to and from the community college for the

 27 27 student.

 27 28    Community colleges and school districts must provide the

 27 29 department with information about the course and course

 27 30 enrollment in a format approved by the department which aligns

 27 31 community college and school district data.  The department is

 27 32 directed to establish an aligned unique student identifier

 27 33 system for students in kindergarten through grade 12 and

 27 34 community college.

 27 35    REGIONAL AND CAREER ACADEMIES.  Current law provides
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 28  1 supplementary weighting for regional and career academies.

 28  2 The bill provides that a regional academy is a program

 28  3 established by a school district to which multiple schools

 28  4 send students in grades nine through 12, and which may include

 28  5 internet=based coursework and courses delivered via the Iowa

 28  6 communications network.  A regional academy must include in

 28  7 its curriculum advanced level courses and may include career

 28  8 and technical courses.  A regional academy course does not

 28  9 qualify as a concurrent enrollment course.

 28 10    The Code currently defines "career academy" to mean a

 28 11 program of study that combines a minimum of two years of

 28 12 secondary education with an associate degree, or the

 28 13 equivalent, career preparatory program in a nonduplicative,

 28 14 sequential course of study that is standards=based, integrates

 28 15 academic and technical instruction, utilizes work=based and

 28 16 worksite learning where appropriate and available, utilizes an

 28 17 individual career planning process with parent involvement,

 28 18 and leads to an associate degree or postsecondary diploma or

 28 19 certificate in a career field that prepares an individual for

 28 20 entry and advancement in a high=skill and reward career field

 28 21 and further education.  A career academy course may qualify as

 28 22 a concurrent enrollment course if it meets the requirements of

 28 23 the bill.

 28 24    Information regarding regional and career academies shall

 28 25 be provided to a student and parent or guardian prior to

 28 26 development of the student's core curriculum plan.

 28 27    INTERNET=BASED AND IOWA COMMUNICATIONS NETWORK COURSEWORK.

 28 28 The Iowa communications network may be used to deliver

 28 29 coursework for the senior year plus programming, and school

 28 30 districts that do so may receive supplemental funding.

 28 31 Internet=based technologies may also be used and may qualify

 28 32 for additional supplemental weighting if the internet=based

 28 33 technology is used by a career academy, under a

 28 34 district=to=community college sharing agreement, or concurrent

 28 35 enrollment program.
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 29  1    INTERNET=BASED CLEARINGHOUSE.  The department of education

 29  2 is directed to develop and make available to secondary and

 29  3 postsecondary students, parents or legal guardians, school

 29  4 districts, accredited nonpublic schools, and eligible

 29  5 postsecondary institutions an internet=based clearinghouse of

 29  6 information that allows students to identify participation

 29  7 options within the senior year plus program and

 29  8 transferability between educational systems.

 29  9    STATE PROGRAM APPROPRIATION AND ALLOCATIONS.  The bill

 29 10 appropriates $1.4 million for FY 2008=2009 to the department

 29 11 of education to implement the program.  Of that amount,

 29 12 $500,000 is allocated for the internet=based clearinghouse;

 29 13 $500,000 is allocated for the development of a data management

 29 14 system for senior year plus programming that includes

 29 15 information generated by the core curriculum plans, data on

 29 16 courses taken by Iowa's students, and the transferability of

 29 17 course credit; and $400,000 is allocated for the development

 29 18 of additional internet=based educational courses.

 29 19    DEPARTMENT OF EDUCATION == SENIOR YEAR PLUS PROGRAM STUDY.

 29 20 The bill directs the department of education, in collaboration

 29 21 with other educational institutions, to conduct a study of the

 29 22 measures necessary for the successful implementation of the

 29 23 senior year plus program and to submit its findings and

 29 24 recommendations to the general assembly by November 14, 2008.

 29 25    YEAR=ROUND REQUIREMENT.  The bill requires school districts

 29 26 to provide advanced placement, postsecondary enrollment, and

 29 27 internet=based and Iowa communications network coursework

 29 28 year=round.

 29 29    REPEAL.  The bill repeals the postsecondary enrollment

 29 30 options Act, Code chapter 261C, and makes corresponding

 29 31 changes to references to the Code chapter throughout the Code.

 29 32 LSB 5715HV 82

 29 33 kh/rj/5

 PRINT "[ /Dest /HF2650 /View [ /XYZ null 719.25 null ] /DEST pdfmark " HF 2650

House File 2650 - Introduced
                                       HOUSE FILE       
                                       BY  COMMITTEE ON COMMERCE

                                       (SUCCESSOR TO HF 2128)

    Passed House,  Date               Passed Senate, Date             
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                                      A BILL FOR
  1 An Act establishing a state health insurance mandate commission,

  2    and providing for a repeal and an effective date.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5301HV 82

  5 av/nh/8
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  1  1    Section 1.  NEW SECTION.  514C.23  STATE HEALTH INSURANCE

  1  2 MANDATE COMMISSION.

  1  3    1.  DEFINITIONS.  As used in this section, unless the

  1  4 context otherwise requires:

  1  5    a.  "Carrier" means an entity subject to the insurance laws

  1  6 and regulations of this state, or subject to the jurisdiction

  1  7 of the commissioner, that contracts or offers to contract to

  1  8 provide, deliver, arrange for, pay for, or reimburse any of

  1  9 the costs of health care services, including an insurance

  1 10 company offering sickness and accident plans, a health

  1 11 maintenance organization, a nonprofit health service

  1 12 corporation, an organized delivery system, or any other entity

  1 13 that provides a plan of health insurance, health benefits, or

  1 14 health services.

  1 15    b.  "Commissioner" means the Iowa commissioner of

  1 16 insurance.

  1 17    c.  "Mandated health care benefit" means coverage that is

  1 18 required or required to be offered under this chapter or other

  1 19 state law in an individual or group hospital or health care

  1 20 service contract if the law mandating coverage does any of the

  1 21 following:

  1 22    (1)  Stipulates coverage for specific health care services,

  1 23 benefits, technologies, or treatments.

  1 24    (2)  Places limitations or restrictions on deductibles,

  1 25 coinsurance, copayments, or annual or lifetime maximum benefit

  1 26 amounts.

  1 27    (3)  Designates a specific category of health care provider

  1 28 from whom an insured is entitled to receive care.

  1 29    (4)  Requires coverage for all services that a health care

  1 30 provider recommends that are consistent with "generally

  1 31 accepted principles of professional medicine" or a similar

  1 32 standard.

  1 33    (5)  Requires a specific level of payment or rate of

  1 34 reimbursement.

  1 35    d.  "Small employer" means a person actively engaged in
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  2  1 business who, on at least fifty percent of the employer's

  2  2 working days during the preceding year, employed not less than

  2  3 two and not more than fifty full=time equivalent eligible

  2  4 employees, as defined in section 513B.2.

  2  5    2.  EVALUATION BY COMMISSION.

  2  6    a.  When a bill is requested, the legislative services

  2  7 agency shall make an initial determination of whether the bill

  2  8 contains a requirement for a mandated health care benefit.  If

  2  9 a mandated health care benefit may be required as a result of

  2 10 the bill, that fact shall be included in the explanation of

  2 11 the bill.

  2 12    b.  A bill containing a notice that the bill contains a

  2 13 requirement for a mandated health care benefit shall not be

  2 14 assigned to a standing committee of the house of

  2 15 representatives or the senate until the speaker of the house

  2 16 of representatives or the president of the senate has referred

  2 17 the bill to the commissioner for review and evaluation by the

  2 18 state health insurance mandate commission created in this

  2 19 section and a report has been received from the commission by

  2 20 the speaker of the house of representatives and the president

  2 21 of the senate.

  2 22    c.  Upon referral of such a bill to the commissioner, the

  2 23 commissioner shall convene the state health insurance mandate

  2 24 commission to conduct a review and evaluation of the bill.

  2 25 The commission shall prepare a written report, with the

  2 26 assistance of the commissioner, that sets forth the

  2 27 commission's findings, evaluations, and recommendations.  The

  2 28 completed report shall be transmitted to the speaker of the

  2 29 house of representatives and to the president of the senate

  2 30 within forty=five days from the date the commissioner receives

  2 31 referral of the bill.  The report shall include a financial

  2 32 impact analysis performed by an actuary who is a member of the

  2 33 American academy of actuaries and who certifies that the

  2 34 analysis is consistent with accepted actuarial techniques.

  2 35    d.  The report shall include but is not limited to a review
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  3  1 and evaluation of all of the following, to the extent that the

  3  2 information is available:

  3  3    (1)  Public impact, including all of the following:

  3  4    (a)  The extent to which the mandated health care benefit

  3  5 is generally utilized by a significant portion of the

  3  6 population.

  3  7    (b)  The extent to which insurance coverage for the

  3  8 mandated health care benefit is already generally available,

  3  9 and if coverage is not generally available, the extent to

  3 10 which the lack of coverage results in persons forgoing

  3 11 necessary health care treatments or results in unreasonable

  3 12 financial hardship to patients.

  3 13    (c)  The extent to which the mandated health care benefit

  3 14 is covered by self=funded employers' groups.

  3 15    (d)  The level of public demand for the mandated health

  3 16 care benefit.

  3 17    (e)  The extent to which the mandated health care benefit

  3 18 has previously been covered by Iowa carriers and the specific

  3 19 plans currently offered by Iowa carriers that provide coverage

  3 20 for the mandated health care benefit.

  3 21    (f)  The level of public demand for insurance coverage of

  3 22 the mandated health care benefit.

  3 23    (g)  The level of interest of collective bargaining agents

  3 24 in negotiating privately for inclusion of the coverage in

  3 25 group health insurance contracts.

  3 26    (2)  Medical impact, including all of the following:

  3 27    (a)  The extent to which the mandated health care benefit

  3 28 is recognized by the appropriate recognized American health

  3 29 care specialty society as being effective in the treatment of

  3 30 patients.

  3 31    (b)  The extent to which the mandated health care benefit

  3 32 is recognized by the appropriate recognized American health

  3 33 care specialty society as being effective as demonstrated by a

  3 34 review of scientific and peer=reviewed literature.

  3 35    (c)  The extent to which the mandated health care benefit
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  4  1 is available and utilized by health care providers in the

  4  2 state.

  4  3    (d)  The extent to which the mandated health care benefit

  4  4 makes a positive contribution to the health status of the

  4  5 population, including the ramifications of using alternatives

  4  6 to or not providing the mandated health care benefit.

  4  7    (e)  The extent to which the mandated health care benefit

  4  8 would diminish or eliminate access to currently available

  4  9 health care services.

  4 10    (3)  Financial impact, including all of the following:

  4 11    (a)  The extent to which the mandated health care benefit

  4 12 will increase or decrease the cost of health care benefits

  4 13 over the next five years.

  4 14    (b)  The extent to which the mandated health care benefit

  4 15 will increase the appropriate use of the health care benefit

  4 16 over the next five years.

  4 17    (c)  The extent to which the mandated health care benefit

  4 18 will be a substitute for a more expensive health care benefit

  4 19 over the next five years.

  4 20    (d)  The impact of the mandated health care benefit on

  4 21 small employers.

  4 22    (e)  The extent to which the costs resulting from lack of

  4 23 coverage for the mandated health care benefit are currently

  4 24 paid by or will be shifted to other payers, including both

  4 25 public and private entities.

  4 26    (f)  The extent to which the mandated health care benefit

  4 27 will increase or decrease the administrative expenses of

  4 28 carriers and the premiums and administrative expenses of

  4 29 policyholders.

  4 30    (g)  The impact of the mandated health care benefit on the

  4 31 total cost of health care over the next five years.

  4 32    e.  Upon receipt of the report, the bill may be assigned to

  4 33 a standing committee of the house of representatives or the

  4 34 senate and shall be considered eligible for consideration in

  4 35 the same manner as a bill that is sponsored by the majority
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  5  1 and minority leaders of one house.

  5  2    3.  EVALUATION AND RECOMMENDATION == EFFECT.  The state

  5  3 health insurance mandate commission's evaluation and

  5  4 recommendation concerning a specific proposed mandated health

  5  5 care benefit that is submitted in a report to the speaker of

  5  6 the house of representatives and the president of the senate

  5  7 is conclusive and may be used in support of or in opposition

  5  8 to any additional proposals made to require the specific

  5  9 mandated health care benefit for three years from the date of

  5 10 the report.  A bill to require that specific mandated health

  5 11 care benefit shall not be referred to the commission for

  5 12 another evaluation and recommendation during that three=year

  5 13 period.  However, if the commission determines that new health

  5 14 care data would significantly change its findings regarding

  5 15 the specific mandated health care benefit, prior to the

  5 16 conclusion of the three=year period, the commission may amend

  5 17 its report.  At the conclusion of the three=year period and

  5 18 thereafter, if a bill is proposed that contains a requirement

  5 19 to mandate that specific health care benefit, the bill shall

  5 20 be referred to the commission as provided in subsection 2, for

  5 21 a new evaluation and recommendation by the commission.

  5 22    4.  COMMISSION == ESTABLISHMENT.

  5 23    a.  A state health insurance mandate commission is

  5 24 established to review legislation that proposes to mandate

  5 25 health care benefits in this state.

  5 26    b.  The commission shall consist of the following members:

  5 27    (1)  The commissioner or the commissioner's designee.

  5 28    (2)  The chairperson and the ranking member of the senate

  5 29 commerce committee or designees of either, both of whom shall

  5 30 be ex officio, nonvoting members of the commission.

  5 31    (3)  The chairperson and the ranking member of the house

  5 32 commerce committee or designees of either, both of whom shall

  5 33 be ex officio, nonvoting members of the commission.

  5 34    (4)  Five members appointed by the governor, one of whom

  5 35 shall be a representative of a small employer, one a
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  6  1 representative of a large employer, one a member of a

  6  2 collective bargaining unit, one a person who has individual

  6  3 health insurance coverage, and one representing the general

  6  4 public.

  6  5    (5)  Four members appointed by the commissioner, one of

  6  6 whom shall be an expert in the field of health insurance, one

  6  7 an expert in medical research, one an expert in the field of

  6  8 social sciences, and one an actuary.

  6  9    c.  Members of the commission who are appointed shall be

  6 10 appointed for three=year terms and shall be balanced as to

  6 11 political affiliation as provided in section 69.16.  However,

  6 12 a member shall serve until a successor has been appointed and

  6 13 qualified.  A vacancy on the commission shall be filled for

  6 14 the unexpired portion of the regular term in the same manner

  6 15 as regular appointments are made.

  6 16    d.  Members of the commission shall receive a per diem and

  6 17 mileage, at the same rate that is paid to members of the

  6 18 general assembly, when attending to the duties of the

  6 19 commission.

  6 20    e.  The commission shall not conduct business until all

  6 21 members of the commission have been appointed or selected and

  6 22 qualify.  A majority of the members of the commission shall

  6 23 constitute a quorum.  The commissioner or the commissioner's

  6 24 designee shall serve as chairperson of the commission.

  6 25    f.  Staff and administrative support for the commission

  6 26 shall be furnished by the insurance division.

  6 27    g.  The commission shall hold public hearings on bills that

  6 28 are submitted to it for evaluation and recommendation prior to

  6 29 issuing a written report under subsection 2.

  6 30    h.  The commission may do all of the following:

  6 31    (1)  Conduct research.

  6 32    (2)  Receive testimony from experts.

  6 33    (3)  Review, for purposes of comparison, the health

  6 34 benefits mandated in other states and the jurisdiction and

  6 35 effect of such mandates.
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  7  1    (4)  Contract with experts to develop needed data

  7  2 concerning a proposed mandate.

  7  3    (5)  Perform other actions necessary to accomplish the

  7  4 commission's assigned tasks.

  7  5    5.  COMMISSION BUDGET.

  7  6    a.  The commissioner shall propose a budget for the first

  7  7 year of operation of the state health insurance mandate

  7  8 commission, subject to the approval of the state health

  7  9 insurance mandate commission.

  7 10    b.  On or after July 1, 2009, and each July 1 thereafter,

  7 11 the state health insurance mandate commission shall review the

  7 12 costs of the commission's operation for the preceding year and

  7 13 develop a budget for the commission's operation for the

  7 14 current fiscal year.

  7 15    6.  RULES.  The commissioner may adopt rules deemed

  7 16 necessary for the administration of this section in accordance

  7 17 with chapter 17A.

  7 18    Sec. 2.  FUTURE REPEAL.  This section 514C.23 is repealed

  7 19 on December 31, 2018.

  7 20    Sec. 3.  EFFECTIVE DATE AND TRANSITION.  This Act, being

  7 21 deemed of immediate importance, takes effect upon enactment.

  7 22 A bill that is on the calendar or assigned to a standing

  7 23 committee of either the house of representatives or the senate

  7 24 on the last day of the 2008 session of the general assembly

  7 25 and contains a requirement for a mandated health care benefit

  7 26 as determined by the speaker of the house of representatives

  7 27 or the president of the senate, shall be referred to the state

  7 28 health insurance mandate commission for evaluation and

  7 29 recommendation and a written report shall be submitted by the

  7 30 commission to the speaker of the house of representatives and

  7 31 the president of the senate as provided in section 514C.23.

  7 32                           EXPLANATION

  7 33    This bill adds new Code section 514C.23 creating a state

  7 34 health insurance mandate commission consisting of 14 specified

  7 35 members and chaired by the commissioner of insurance or the
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  8  1 commissioner's designee.

  8  2    The bill provides that when a bill is requested, the

  8  3 legislative services agency shall make an initial

  8  4 determination of whether the bill contains a requirement that

  8  5 a mandated health care benefit be offered in all individual or

  8  6 group hospital or health care service contracts in this state,

  8  7 and if so, notice of that fact must be included in the

  8  8 explanation of the bill.

  8  9    The bill further provides that if such a notice is included

  8 10 in the explanation of a bill, the bill shall not be assigned

  8 11 to a standing committee of the house of representatives or the

  8 12 senate until the speaker of the house of representatives or

  8 13 the president of the senate has referred the bill to the

  8 14 commissioner of insurance for review and evaluation by the

  8 15 state health insurance mandate commission.  The bill provides

  8 16 that upon receiving such a referral, the insurance

  8 17 commissioner shall convene the commission, and after

  8 18 completing its review and evaluation the commission shall

  8 19 prepare and transmit a written report to the speaker of the

  8 20 house of representatives and to the president of the senate

  8 21 setting forth the commission's findings, evaluations, and

  8 22 recommendations including an evaluation of the public,

  8 23 medical, and financial impacts, to the extent that the

  8 24 information is available, of the proposed mandated health care

  8 25 benefit within 45 days from the date the commissioner receives

  8 26 referral of the bill.  The report must include a financial

  8 27 impact analysis performed by an actuary who is a member of the

  8 28 American academy of actuaries and who certifies that the

  8 29 analysis is consistent with accepted actuarial techniques.

  8 30 Upon receipt of the report the bill may then be assigned to a

  8 31 standing committee of the house of representatives or the

  8 32 senate and is considered eligible for consideration in the

  8 33 same manner as a bill that is sponsored by the majority and

  8 34 minority leaders of one house.

  8 35    The bill provides that the state health insurance mandate
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  9  1 commission's evaluation and recommendation concerning a

  9  2 specific proposed mandated health care benefit that is

  9  3 submitted in such a report is conclusive and may be used in

  9  4 support of or in opposition to any additional proposals made

  9  5 to require the specific mandated health care benefit for three

  9  6 years from the date of the report.  During that time another

  9  7 bill to require that specific mandated health care benefit

  9  8 cannot be referred to the commission for another evaluation

  9  9 and recommendation.  However, if the commission determines

  9 10 that new health care data would significantly change its

  9 11 findings prior to the conclusion of the three=year period, the

  9 12 commission may amend its report.  At the conclusion of the

  9 13 three=year period, a bill to require that a specific mandated

  9 14 health care benefit can be referred to the commission for a

  9 15 new evaluation and recommendation.

  9 16    The bill provides for the organization of the state health

  9 17 insurance mandate commission, including three=year terms for

  9 18 appointed members, balance in political affiliation,

  9 19 vacancies, compensation for a per diem and mileage, quorums,

  9 20 and staff and administrative support from the insurance

  9 21 division.  The bill specifies that the commission may hold

  9 22 public hearings, receive testimony from experts, compare

  9 23 health benefits mandated in other states, contract with

  9 24 experts to develop needed data, and perform other actions

  9 25 necessary to accomplish the commission's assigned tasks.

  9 26    The bill also provides that the commissioner of insurance

  9 27 shall propose a budget for the first year of operation of the

  9 28 new commission subject to approval by the commission.  The

  9 29 bill provides that on or after July 1, 2009, and each July 1

  9 30 thereafter, the commission shall review the costs of the

  9 31 preceding year and develop a budget for the commission's

  9 32 operation for the current fiscal year.

  9 33    The bill allows the commissioner of insurance to adopt

  9 34 rules deemed necessary for the administration of the new Code

  9 35 section in accordance with Code chapter 17A.
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 10  1    New Code section 514C.23 is repealed on December 31, 2018.

 10  2    The bill takes effect upon enactment and provides that a

 10  3 bill that is on the calendar or assigned to a standing

 10  4 committee of either the house of representatives or the senate

 10  5 on the last day of the 2008 session of the general assembly

 10  6 and contains a requirement for a mandated health care benefit,

 10  7 as determined by the speaker of the house of representatives

 10  8 or the president of the senate, shall be referred to the new

 10  9 state health insurance mandate commission for evaluation and

 10 10 recommendation.  A written report shall be submitted by the

 10 11 commission within 45 days of such referral as provided in new

 10 12 Code section 514C.23.

 10 13 LSB 5301HV 82

 10 14 av/nh/8
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                                       BY  COMMITTEE ON TRANSPORTATION

                                       (SUCCESSOR TO HSB 648)

    Passed House, Date               Passed Senate,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to policies for the administration of highways

  2    and the regulation of motor vehicles by the department of

  3    transportation and to deposits made by a county to the

  4    secondary road fund, physical ability tests required for fire

  5    fighter applicants, and certain obligations guaranteed by

  6    highway funds including matters concerning the bid threshold

  7    for emergency highway repairs, the fee for replacement of

  8    special dealer registration plates, antique motor vehicle

  9    registration fees, used motor vehicle dealer education

 10    requirements, disqualification from operating a commercial

 11    motor vehicle, an exemption from the civil penalty imposed for

 12    certain driver's license sanctions, access to persons with

 13    disabilities parking spaces for certain disabled veterans, and

 14    permits and fees for the movement of certain oversize or

 15    overweight vehicles, drinking driver courses offered at state

 16    correctional facilities, and the defeasance of petroleum

 17    underground storage tank fund bonds, and providing an

 18    effective date.

 19 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

 20 TLSB 5450HV 82

 21 dea/nh/8
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  1  1    Section 1.  Section 313.10, subsection 3, Code 2007, is

  1  2 amended to read as follows:

  1  3    3.  The necessary work can be done for less than five

  1  4 hundred thousand one million dollars.

  1  5    Sec. 2.  Section 321.42, subsection 1, Code 2007, is

  1  6 amended to read as follows:

  1  7    1.  If a registration card, plate, or pair of plates is

  1  8 lost or becomes illegible, the owner shall immediately apply

  1  9 for replacement.  The fee for a replacement registration card

  1 10 shall be is three dollars.  The fee for a replacement plate or

  1 11 pair of plates shall be other than a replacement of a special

  1 12 plate issued pursuant to section 321.60 is five dollars.  The

  1 13 fee for replacement of a special plate issued pursuant to

  1 14 section 321.60 is forty dollars.  When the owner has furnished

  1 15 information required by the department and paid the proper

  1 16 fee, a duplicate, substitute, or new registration card, plate,

  1 17 or pair of plates may be issued.  The county treasurer or the

  1 18 department may waive the fee for a replacement plate if the

  1 19 plate is lost during a documented accident.

  1 20    Sec. 3.  Section 321.208, Code 2007, is amended by adding

  1 21 the following new subsection:

  1 22    NEW SUBSECTION.  2A.  A person is disqualified from

  1 23 operating a commercial motor vehicle for one year if the

  1 24 person fails a test administered to determine whether the

  1 25 person was operating while intoxicated in any state or foreign

  1 26 jurisdiction and the person was operating a commercial motor

  1 27 vehicle or a noncommercial motor vehicle and holding a

  1 28 commercial driver's license.  For purposes of this subsection,

  1 29 "fails a test" means the test result showed that the person

  1 30 had an alcohol concentration, as defined in section 321J.1, of

  1 31 .08 or more.

  1 32    Sec. 4.  Section 321.208, subsections 3 and 4, Code 2007,

  1 33 are amended to read as follows:

  1 34    3.  A person is disqualified from operating a commercial

  1 35 motor vehicle for three years if an act or offense described
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  2  1 in subsection 1, 2, or 2 2A occurred while the person was

  2  2 operating a commercial motor vehicle transporting hazardous

  2  3 material of a type or quantity requiring vehicle placarding.

  2  4    4.  A person is disqualified from operating a commercial

  2  5 motor vehicle for life if convicted or found to have committed

  2  6 two or more of the acts or offenses described in subsection 1,

  2  7 2, or 2 2A arising out of two or more separate incidents.

  2  8 However, a disqualification for life is subject to a reduction

  2  9 to a ten=year disqualification as provided in 49 C.F.R. }

  2 10 383.51 as adopted by rule by the department.

  2 11    Sec. 5.  Section 321A.32A, Code Supplement 2007, is amended

  2 12 to read as follows:

  2 13    321A.32A  CIVIL PENALTY == DISPOSITION == REINSTATEMENT.

  2 14    When the department suspends, revokes, or bars a person's

  2 15 driver's license or nonresident operating privilege under this

  2 16 chapter, the department shall assess the person a civil

  2 17 penalty of two hundred dollars.  However, for persons age

  2 18 nineteen or under, the civil penalty assessed shall be fifty

  2 19 dollars.  The money collected by the department under this

  2 20 section shall be transmitted to the treasurer of state who

  2 21 shall deposit the money in the juvenile detention home fund

  2 22 created in section 232.142.  A Except as provided in section

  2 23 321.210B, a temporary restricted license shall not be issued

  2 24 or a driver's license or nonresident operating privilege

  2 25 reinstated until the civil penalty has been paid.  A person

  2 26 assessed a penalty under this section may remit the civil

  2 27 penalty along with a processing fee of five dollars to a

  2 28 county treasurer authorized to issue driver's licenses under

  2 29 chapter 321M, or the civil penalty may be paid directly to the

  2 30 department.  This section does not apply to a suspension or

  2 31 revocation imposed by the department under section 321A.17 due

  2 32 to failure to refile proof of financial responsibility as

  2 33 required under that section.
  2 34    Sec. 6.  Section 321E.1, Code 2007, is amended to read as

  2 35 follows:
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  3  1    321E.1  PERMITS BY DEPARTMENT AND LOCAL AUTHORITIES.

  3  2    1.  The department and local authorities may in their

  3  3 discretion and upon application and with good cause being

  3  4 shown issue permits for the movement of construction machinery

  3  5 or asphalt repavers being temporarily moved on streets, roads

  3  6 or highways and for vehicles with indivisible loads which

  3  7 exceed the maximum dimensions and weights specified in

  3  8 sections 321.452 to through 321.466, but not to exceed the

  3  9 limitations imposed in this section and sections 321E.1 to
  3 10 321E.2 through 321E.15 except as provided in section 321E.29.

  3 11    2.  Vehicles permitted to transport indivisible loads may

  3 12 exceed do any of the following:
  3 13    a.  Exceed the width and length limitations specified in

  3 14 sections 321.454 and 321.457 for the purpose of picking up an

  3 15 indivisible load or returning from delivery of the indivisible

  3 16 load.

  3 17    b.  Move indivisible special mobile equipment which does

  3 18 not otherwise exceed the maximum dimensions and weights

  3 19 specified in sections 321.452 through 321.466 if the vehicle

  3 20 has an overall width not to exceed nine feet and all other

  3 21 conditions of the vehicle's permit are met.
  3 22    3.  Permits issued may be single=trip, multi=trip, or

  3 23 annual permits.  Permits shall be in writing and shall be

  3 24 carried in the cab of the vehicle for which the permit has

  3 25 been issued and shall be available for inspection at all

  3 26 times.  The vehicle and load for which the permit has been

  3 27 issued shall be open to inspection by a peace officer or an

  3 28 authorized agent of a permit granting authority.

  3 29    4.  When in the judgment of the issuing authority in cities

  3 30 and counties the movement of a vehicle with an indivisible

  3 31 load or construction machinery which exceeds the maximum

  3 32 dimensions and weights will be unduly hazardous to public

  3 33 safety or will cause undue damage to streets, avenues,

  3 34 boulevards, thoroughfares, highways, curbs, sidewalks, trees,

  3 35 or other public or private property, the permit shall be
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  4  1 denied and the reasons for denial endorsed on the application.

  4  2 Permits shall designate the days when and routes upon which

  4  3 loads and construction machinery may be moved within a county

  4  4 on other than primary roads.

  4  5    5.  Local authorities may allow persons requesting permits

  4  6 under this chapter to do so by means of a telephone or

  4  7 facsimile machine, authorizing payment for the permits to be

  4  8 made upon receipt of an invoice sent to the persons by the

  4  9 local authorities.

  4 10    Sec. 7.  Section 321E.8, Code 2007, is amended by adding

  4 11 the following new subsection:

  4 12    NEW SUBSECTION.  3.  Notwithstanding any other provision of

  4 13 law to the contrary, cranes exceeding the maximum gross weight

  4 14 on any axle as prescribed in section 321.463 and used in the

  4 15 construction of alternative energy facilities may be moved

  4 16 with approval from the permit issuing authority.

  4 17    Sec. 8.  Section 321E.9, subsection 3, Code 2007, is

  4 18 amended to read as follows:

  4 19    3.  Cranes, exceeding the maximum gross weight on any axle

  4 20 as prescribed in section 321.463, but not exceeding

  4 21 twenty=four thousand pounds, may be moved in accordance with

  4 22 rules adopted pursuant to chapter 17A.  Notwithstanding any

  4 23 other provision of law to the contrary, cranes exceeding the

  4 24 maximum gross weight on any axle as prescribed in section

  4 25 321.463 and used in the construction of alternative energy

  4 26 facilities may be moved with approval from the permit issuing

  4 27 authority.
  4 28    Sec. 9.  NEW SECTION.  321E.9B  SPECIAL ALTERNATIVE ENERGY

  4 29 MULTITRIP PERMIT.

  4 30    Subject to the discretion and judgment provided for in

  4 31 section 321E.1, a multitrip permit shall be issued for

  4 32 operation of vehicles in accordance with the following

  4 33 provisions:

  4 34    1.  Vehicles with an indivisible load having an overall

  4 35 length not to exceed two hundred twenty=five feet, an overall
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  5  1 width not to exceed sixteen feet, a height not to exceed

  5  2 sixteen feet, and a total gross weight not to exceed two

  5  3 hundred fifty=six thousand pounds may be moved on highways

  5  4 specified by the permitting authority to an alternative energy

  5  5 construction site or staging area for alternative energy

  5  6 transportation, provided the gross weight on any one axle

  5  7 shall not exceed twenty thousand pounds.

  5  8    2.  The special alternative energy multitrip permit shall

  5  9 not exceed twelve months in duration.

  5 10    3.  The permitting authority shall have discretion to

  5 11 include restrictions and require special considerations, such

  5 12 as responsibility for protection or repair of the roadway and

  5 13 bridges, prior to issuance of the permit.

  5 14    Sec. 10.  Section 321E.14, unnumbered paragraph 1, Code

  5 15 2007, is amended to read as follows:

  5 16    The department or local authorities issuing permits shall

  5 17 charge a fee of twenty=five dollars for an annual permit

  5 18 issued under section 321E.8, subsection 1, a fee of three

  5 19 hundred dollars for an annual permit issued under section

  5 20 321E.8, subsection 2, a fee of two hundred dollars for a

  5 21 multi=trip multitrip permit issued under section 321E.9A, a

  5 22 fee of six hundred dollars for a special alternative energy

  5 23 multitrip permit issued under section 321E.9B, and a fee of

  5 24 ten dollars for a single=trip permit, and shall determine

  5 25 charges for special permits issued pursuant to section 321E.29

  5 26 by rules adopted pursuant to chapter 17A.  Fees for the

  5 27 movement of buildings, parts of buildings, or unusual vehicles

  5 28 or loads may be increased to cover the costs of inspections by

  5 29 the issuing authority.  A fee not to exceed two hundred fifty

  5 30 dollars per day or a prorated fraction of that fee per person

  5 31 and car for escort service may be charged when requested or

  5 32 when required under this chapter.  Proration of escort fees

  5 33 between state and local authorities when more than one

  5 34 governmental authority provides or is required to provide

  5 35 escort for a movement during the period of a day shall be
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  6  1 determined by rule under section 321E.15.  The department and

  6  2 local authorities may charge a permit applicant for the cost

  6  3 of trimming trees and removal and replacement of natural

  6  4 obstructions or official signs and signals or other public or

  6  5 private property required to be removed during the movement of

  6  6 a vehicle and load.  In addition to the fees provided in this

  6  7 section, the annual fee for a permit for special mobile

  6  8 equipment, as defined in section 321.1, subsection 75,

  6  9 operated pursuant to section 321E.7, subsection 3, with a

  6 10 combined gross weight up to and including eighty thousand

  6 11 pounds shall be twenty=five dollars and for a combined gross

  6 12 weight exceeding eighty thousand pounds, fifty dollars.

  6 13    Sec. 11.  Section 321J.22, subsections 2, 4, and 5, Code

  6 14 2007, are amended to read as follows:

  6 15    2.  a.  The course provided according to this section shall

  6 16 be offered on a regular basis at each community college as

  6 17 defined in section 260C.2, or by substance abuse treatment

  6 18 programs licensed under chapter 125, or may be offered at a

  6 19 state correctional facility.  However, a community college

  6 20 shall not be required to offer the course if a substance abuse

  6 21 treatment program licensed under chapter 125 offers the course

  6 22 within the merged area served by the community college.

  6 23    b.  Enrollment in the courses is not limited to persons

  6 24 ordered to enroll, attend, and successfully complete the

  6 25 course required under sections 321J.2 and 321J.17, subsection

  6 26 2.  However, any person under age eighteen who is required to

  6 27 attend the courses for violation of section 321J.2 or 321J.17

  6 28 must attend a course offered by a substance abuse treatment

  6 29 program licensed under chapter 125.
  6 30    c.  The course required by this section shall be:

  6 31    (1)  Taught by a community college under the supervision of

  6 32 the department of education or by a substance abuse treatment

  6 33 program licensed under chapter 125, and may be offered at a

  6 34 state correctional facility.

  6 35    (2)  Approved by the department of education, in
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  7  1 consultation with the community colleges and substance abuse

  7  2 treatment programs licensed under chapter 125.

  7  3    d.  The department of education shall establish reasonable

  7  4 fees to defray the expense of obtaining classroom space,

  7  5 instructor salaries, and class materials for courses offered

  7  6 both by community colleges and by substance abuse treatment

  7  7 programs licensed under chapter 125, or for classes offered at

  7  8 a state correctional facility, and for administrative expenses

  7  9 incurred by the department of education in implementing

  7 10 subsection 5 on behalf of in=state and out=of=state offenders.

  7 11    e.  A person shall not be denied enrollment in a course by

  7 12 reason of the person's indigency.

  7 13    4.  The department of education, and substance abuse

  7 14 treatment programs licensed under chapter 125, and state

  7 15 correctional facilities shall prepare for their respective

  7 16 courses a list of the locations of the courses taught under

  7 17 this section, the dates and times taught, the procedure for

  7 18 enrollment, and the schedule of course fees.  The list shall

  7 19 be kept current and a copy of the list shall be sent to each

  7 20 court having jurisdiction over offenses provided in this

  7 21 chapter.

  7 22    5.  The department of education, and substance abuse

  7 23 treatment programs licensed under chapter 125, and state

  7 24 correctional facilities shall maintain enrollment, attendance,

  7 25 successful and nonsuccessful completion data for their

  7 26 respective courses on the persons ordered to enroll, attend,

  7 27 and successfully complete a course for drinking drivers.  This

  7 28 data shall be forwarded to the court by both the department of

  7 29 education, and substance abuse treatment programs licensed

  7 30 under chapter 125, and the department of corrections.

  7 31    Sec. 12.  Section 321L.2, Code 2007, is amended by adding

  7 32 the following new subsection:

  7 33    NEW SUBSECTION.  5.  A seriously disabled veteran who has

  7 34 been provided with an automobile or other vehicle by the

  7 35 United States government under the provisions of 38 U.S.C. }
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  8  1 1901 et seq. (1970) is not required to apply for a

  8  2 disabilities parking permit under this section unless the

  8  3 veteran has been issued special registration plates or

  8  4 personalized plates for the vehicle.  The regular registration

  8  5 plates issued for the disabled veteran's vehicle without fee

  8  6 pursuant to section 321.105 entitle the disabled veteran to

  8  7 all of the rights and privileges associated with persons with

  8  8 disabilities parking permits under this chapter.

  8  9    Sec. 13.  Section 322.7A, subsection 2, Code Supplement

  8 10 2007, is amended to read as follows:

  8 11    2.  A person seeking renewal of a used motor vehicle dealer

  8 12 license shall complete a minimum of five hours of continuing

  8 13 education program courses over a two=year period pursuant to

  8 14 this section prior to submitting an application for license

  8 15 renewal.  However, an applicant for renewal of a used motor

  8 16 vehicle dealer license who has met the prelicensing education

  8 17 requirement under subsection 1 within the preceding twelve
  8 18 twenty=four months is exempt from the continuing education

  8 19 requirement for license renewal.

  8 20    Sec. 14.  Section 331.429, subsection 1, paragraphs a and

  8 21 b, Code 2007, are amended to read as follows:

  8 22    a.  Transfers from the general fund not to exceed in any

  8 23 year the dollar equivalent of a tax of sixteen and

  8 24 seven=eighths cents per thousand dollars of assessed value on

  8 25 all taxable property in the county multiplied by the ratio of

  8 26 current taxes actually collected and apportioned for the

  8 27 general basic levy to the total general basic levy for the

  8 28 current year, and an amount equivalent to the moneys derived

  8 29 by the general fund from military service tax credits under

  8 30 chapter 426A, manufactured or mobile home taxes under section

  8 31 435.22, and delinquent taxes for prior years collected and

  8 32 apportioned to the general basic fund in the current year,

  8 33 multiplied by the ratio of sixteen and seven=eighths cents to

  8 34 three dollars and fifty cents.  The limit on transfers in this

  8 35 paragraph applies only to property tax revenue and is not a
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  9  1 limit on transfers of revenue generated from sources other

  9  2 than property taxes.
  9  3    b.  Transfers from the rural services fund not to exceed in

  9  4 any year the dollar equivalent of a tax of three dollars and

  9  5 three=eighths cents per thousand dollars of assessed value on

  9  6 all taxable property not located within the corporate limits

  9  7 of a city in the county multiplied by the ratio of current

  9  8 taxes actually collected and apportioned for the rural

  9  9 services basic levy to the total rural services basic levy for

  9 10 the current year and an amount equivalent to the moneys

  9 11 derived by the rural services fund from military service tax

  9 12 credits under chapter 426A, manufactured or mobile home taxes

  9 13 under section 435.22, and delinquent taxes for prior years

  9 14 collected and apportioned to the rural services basic fund in

  9 15 the current year, multiplied by the ratio of three dollars and

  9 16 three=eighths cents to three dollars and ninety=five cents.

  9 17 The limit on transfers in this paragraph applies only to

  9 18 property tax revenue and is not a limit on transfers of

  9 19 revenue generated from sources other than property taxes.
  9 20    Sec. 15.  Section 321.115, subsection 1, as enacted in 2007

  9 21 Iowa Acts, chapter 143, section 12, is amended to read as

  9 22 follows:

  9 23    1.  a.  A motor vehicle twenty=five years old or older may

  9 24 be registered as an antique vehicle upon payment of the fee

  9 25 provided for in section 321.113, 321.122, or 321.124.

  9 26    b.  The owner of a motor truck, truck tractor, road

  9 27 tractor, or motor home that is twenty=five years old or older

  9 28 who desires to use the vehicle exclusively for exhibition or

  9 29 educational purposes at state or county fairs, or at other

  9 30 places where the vehicle may be exhibited for entertainment or

  9 31 educational purposes, may register the vehicle as a "limited

  9 32 use" vehicle in accordance with rules adopted by the

  9 33 department.  An owner registering a vehicle under this

  9 34 paragraph shall pay seventy dollars for a certificate valid

  9 35 for two years and forty dollars for a set of registration
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 10  1 plates valid for two years.  The "limited use" registration

 10  2 under this paragraph permits driving of the vehicle upon the

 10  3 public roads to and from state and county fairs or other

 10  4 places of entertainment or education for exhibition or

 10  5 educational purposes and to and from service stations for the

 10  6 purpose of receiving necessary maintenance, or for the

 10  7 purposes of transporting, testing, demonstrating, or selling

 10  8 the vehicle.
 10  9    c.  The owner of a motor vehicle registered under this

 10 10 subsection may display authentic Iowa registration plates from

 10 11 the model year of the motor vehicle, furnished by the person

 10 12 and approved by the department, in lieu of the current and

 10 13 valid Iowa registration plates issued for the vehicle,

 10 14 provided that the current and valid Iowa registration plates

 10 15 and the registration card issued for the vehicle are

 10 16 simultaneously carried within the vehicle and are available

 10 17 for inspection to any peace officer upon the officer's

 10 18 request.

 10 19    Sec. 16.  2007 Iowa Acts, chapter 143, section 35,

 10 20 subsection 4, is amended to read as follows:

 10 21    4.  The sections of this Act amending sections 321.112 and

 10 22 321.115 take effect July 1, 2008 January 1, 2009.

 10 23    Sec. 17.  2007 Iowa Acts, chapter 167, is repealed.

 10 24    Sec. 18.  COMPREHENSIVE PETROLEUM UNDERGROUND STORAGE TANK

 10 25 FUND BONDS == DEFEASANCE.  The Iowa comprehensive petroleum

 10 26 underground storage tank fund board shall authorize the Iowa

 10 27 finance authority to defease all bonds issued pursuant to

 10 28 chapter 455G prior to June 30, 2008.  The authority shall

 10 29 defease the bonds by June 30, 2008, from funds available in

 10 30 the Iowa comprehensive petroleum underground storage tank

 10 31 fund.

 10 32    Sec. 19.  EFFECTIVE DATE.  The sections of this Act

 10 33 amending sections 321A.32A, 321E.8, 321E.9, 321E.14, and

 10 34 322.7A, and the section enacting section 321E.9B, the section

 10 35 repealing 2007 Iowa Acts, chapter 167, and the section
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 11  1 relating to the defeasance of petroleum underground storage

 11  2 tank fund bonds, being deemed of immediate importance, take

 11  3 effect upon enactment.

 11  4                           EXPLANATION

 11  5    This bill contains provisions relating to the

 11  6 administration of highways and regulation of motor vehicles by

 11  7 the department of transportation, drinking driver courses

 11  8 offered at state correctional facilities, administration of

 11  9 county secondary road funds, physical testing requirement for

 11 10 fire fighter candidates, and defeasance of bonds guaranteed by

 11 11 vehicle use tax revenues.

 11 12    The bill increases the threshold amount for emergency

 11 13 construction projects on highways and bridges in the primary

 11 14 road system without advertising for bids from $500,000 to $1

 11 15 million.

 11 16    The bill increases the fee for replacement of special motor

 11 17 vehicle registration plates issued to motor vehicle dealers

 11 18 from $5 to $40.

 11 19    The bill provides that when a person who holds a commercial

 11 20 driver's license fails a test administered for operating while

 11 21 intoxicated in any state or foreign jurisdiction and the

 11 22 person was operating either a commercial or noncommercial

 11 23 vehicle, if the test demonstrates an alcohol concentration of

 11 24 .08 or more, the period of disqualification from operating a

 11 25 commercial vehicle begins with the failure of the test.

 11 26 Pursuant to current law, disqualification for operating while

 11 27 intoxicated is triggered by a conviction or final

 11 28 administrative decision that the person was operating a

 11 29 commercial motor vehicle and demonstrated an alcohol

 11 30 concentration of .04 or more.  Disqualification is also

 11 31 triggered by a conviction or final administrative decision

 11 32 that the person was operating a commercial or noncommercial

 11 33 vehicle while under the influence of an alcoholic beverage.

 11 34 Disqualification applies for a period of one year for an

 11 35 offense of operating while intoxicated, or for a period of
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 12  1 three years if the offense occurred while the person was

 12  2 operating a commercial motor vehicle transporting certain

 12  3 hazardous materials.  Multiple occurrences of such offenses

 12  4 may lead to disqualification for life.

 12  5    The bill creates an exception to the civil penalty that is

 12  6 assessed for reinstatement of a person's driving privileges

 12  7 following a period of suspension or revocation.  The exception

 12  8 applies to a person who is required to maintain proof of

 12  9 financial responsibility as a condition for licensure and

 12 10 whose license is suspended or revoked for failure to refile

 12 11 proof of financial responsibility.  This provision takes

 12 12 effect upon enactment of the bill.

 12 13    The bill amends a provision in current law that allows the

 12 14 use of a permit for an oversize vehicle only for the purpose

 12 15 of transporting an indivisible oversize load.  Under the bill,

 12 16 a vehicle not more than nine feet wide for which a permit has

 12 17 been issued for oversize loads may be used to transport

 12 18 special mobile equipment which does not exceed maximum width

 12 19 and length limits.  Other conditions of the permit are

 12 20 applicable, regardless of the size of the load.

 12 21    The bill authorizes the department and local authorities to

 12 22 issue annual and single=trip highway permits for the movement

 12 23 of cranes exceeding the maximum gross weight limit on any axle

 12 24 and used in the construction of alternative energy facilities,

 12 25 regardless of the weight of the crane.  Under current law, a

 12 26 24,000 pound per axle weight limit applies for any crane moved

 12 27 under a permit.  In addition, the bill authorizes the issuance

 12 28 of special multitrip permits, valid for 12 months or less and

 12 29 subject to a fee of $600, for the movement of certain oversize

 12 30 and overweight vehicles to an alternative energy construction

 12 31 site or staging area.  The permitting authority may impose

 12 32 restrictions and special considerations when issuing a special

 12 33 alternative energy multitrip permit.  These provisions

 12 34 relating to permits for the movement of vehicles take effect

 12 35 upon enactment of the bill.
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 13  1    The bill addresses current law that relates to drinking

 13  2 driver courses required for certain offenders under operating

 13  3 while intoxicated provisions.  Currently, such courses are

 13  4 approved by the department of education in consultation with

 13  5 community colleges and substance abuse treatment facilities

 13  6 and are taught at community colleges on a regular basis and at

 13  7 substance abuse treatment centers.  State correctional

 13  8 facilities also offer substance abuse treatment courses, but

 13  9 the courses are not recognized as equivalent to courses taught

 13 10 at community colleges and substance abuse treatment centers.

 13 11 The bill allows the department of education to approve and

 13 12 administer drinking driver courses taught at state

 13 13 correctional facilities.

 13 14    The bill exempts certain seriously disabled veterans from

 13 15 the permit requirements for use of a persons with disabilities

 13 16 parking space.  Seriously disabled veterans who are issued an

 13 17 automobile or other vehicle by the United States government

 13 18 are entitled to free registration plates for the vehicle.  In

 13 19 Iowa, such plates are designated by the letters "DV".  The

 13 20 bill allows the disabled veteran's plate to substitute for a

 13 21 persons with disabilities parking permit.

 13 22    The bill revises a continuing education requirement for

 13 23 used motor vehicle dealers to exempt a dealer from continuing

 13 24 education required for license renewal for 24 months following

 13 25 the completion of prelicensing education.  Under current law,

 13 26 the exemption is for 12 months.  This provision of the bill is

 13 27 effective upon enactment.

 13 28    The bill addresses a provision in current law that

 13 29 restricts the transfer of county general fund moneys to the

 13 30 secondary road fund of the county.  The bill specifies that

 13 31 the limit on such transfers applies only to transfers of

 13 32 property tax revenue.

 13 33    The bill amends a provision enacted in 2007 and scheduled

 13 34 to take effect July 1, 2008, which establishes annual

 13 35 registration fees for motor vehicles 25 years old or older
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 14  1 registered as antique vehicles.  Under that provision, the

 14  2 annual registration fee for such a vehicle is increased from

 14  3 $5 to the fee applicable to a vehicle of the same age

 14  4 registered for regular use.  The regular annual registration

 14  5 fee would entitle the owner of an antique vehicle to unlimited

 14  6 use of public highways and would permit the display of

 14  7 registration plates from the model year of the vehicle.  The

 14  8 bill provides an optional "limited use" registration for

 14  9 owners of antique motor trucks, truck tractors, road tractors,

 14 10 and motor homes who desire to use the vehicle exclusively for

 14 11 exhibition or educational purposes.  The "limited use"

 14 12 registration requires payment of a fee of $70 for a two=year

 14 13 certificate and $40 for a set of registrations plates valid

 14 14 for two years.  The "limited use" registration permits driving

 14 15 to and from state and county fairs and other places for

 14 16 exhibition and educational purposes and to and from service

 14 17 stations, or for purposes of transporting, testing,

 14 18 demonstration, or selling the vehicle.  The bill provides a

 14 19 delayed effective date of January 1, 2009, for all of the

 14 20 changes enacted in 2007 and in the bill relating to antique

 14 21 motor vehicles.

 14 22    The bill repeals 2007 Iowa Acts, chapter 167, which is

 14 23 scheduled to take effect this year.  That Act would require

 14 24 candidates for fire fighter positions to complete a physical

 14 25 ability test established by international organizations

 14 26 representing fire chiefs and fire fighters and conducted by

 14 27 organizations licensed by such international organizations.

 14 28 The test is not currently available.  This provision of the

 14 29 bill is effective upon enactment.

 14 30    The bill requires the Iowa comprehensive petroleum

 14 31 underground storage tank fund board to authorize the Iowa

 14 32 finance authority to defease all bonds issued for the fund

 14 33 prior to June 30, 2008.  The defeasance is required to be

 14 34 accomplished by June 30, 2008, from funds available in the

 14 35 Iowa comprehensive petroleum underground storage tank fund.
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 15  1 This provision of the bill is effective upon enactment.

 15  2 LSB 5450HV 82

 15  3 dea/nh/8
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  1 An Act providing for efforts to mitigate odor emitted from a

  2    livestock operation including by providing for basic and

  3    applied research and evaluations, and including applicability

  4    and effective date provisions.
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  1  1                           DIVISION V

  1  2            ODOR MITIGATION FOR LIVESTOCK OPERATIONS

  1  3    Section 1.  NEW SECTION.  266.40  DEFINITIONS.

  1  4    For purposes of this division, the following definitions

  1  5 apply:

  1  6    1.  "Livestock" means beef cattle, dairy cattle, swine,

  1  7 chickens, or turkeys.

  1  8    2.  "Livestock operation" means any area in which livestock

  1  9 are kept in a confined space, including a confinement feeding

  1 10 operation or open feedlot.

  1 11    3.  "Livestock producer" means the titleholder of livestock

  1 12 or a livestock operation.

  1 13    4.  "University" means Iowa state university of science and

  1 14 technology.

  1 15    Sec. 2.  NEW SECTION.  266.41  ESTABLISHMENT.

  1 16    Iowa state university of science and technology shall

  1 17 consult with the department of agriculture and land

  1 18 stewardship and the department of natural resources to

  1 19 establish and administer livestock odor mitigation efforts to

  1 20 reduce the impacts of odor emitted from livestock operations

  1 21 involving swine, beef or dairy cattle, chickens, or turkeys as

  1 22 provided in this division.

  1 23    Sec. 3.  NEW SECTION.  266.42  PURPOSES.

  1 24    The purposes of this division shall be to further livestock

  1 25 odor mitigation efforts as follows:

  1 26    1.  Further a livestock odor mitigation research effort in

  1 27 order to accelerate the adoption of affordable and effective

  1 28 odor mitigation technologies and strategies by livestock

  1 29 producers, expand the number of affordable and effective odor

  1 30 mitigation technologies and strategies available to livestock

  1 31 producers, and provide research=grounded information regarding

  1 32 odor mitigation technologies and strategies that are

  1 33 ineffective or cost=prohibitive.

  1 34    2.  Develop a livestock odor mitigation evaluation effort

  1 35 as provided in section 266.48, which shall be a multilevel
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  2  1 process to determine the potential odor exposure to persons

  2  2 who would neighbor a new livestock operation as proposed to be

  2  3 constructed.

  2  4    Sec. 4.  NEW SECTION.  266.43  DEVELOP AND ADVANCE

  2  5 TECHNOLOGIES AND STRATEGIES == APPLIED ON=SITE RESEARCH

  2  6 PROJECTS.

  2  7    Iowa state university of science and technology shall

  2  8 conduct applied on=site research projects to address whether

  2  9 odor mitigation technologies or strategies can be successfully

  2 10 implemented across many livestock operations, locations, and

  2 11 situations, and to analyze the costs of their successful

  2 12 implementation and maintenance to accomplish the purposes

  2 13 provided in section 266.42.

  2 14    1.  The projects shall be conducted at livestock operations

  2 15 on a statewide basis and under different circumstances.

  2 16    2.  The university shall evaluate technologies or

  2 17 strategies that have a firm foundation in basic and applied

  2 18 research but which may further benefit from statewide on=site

  2 19 application.  The technologies and strategies may include but

  2 20 are not limited to the following:

  2 21    a.  The installation, maintenance, and use of odor

  2 22 mitigating devices, techniques, or strategies.

  2 23    b.  The use of a livestock odor mitigation evaluation

  2 24 effort as provided in section 266.48.

  2 25    c.  The manipulation of livestock diet.

  2 26    Sec. 5.  NEW SECTION.  266.44  DEVELOP AND ADVANCE

  2 27 TECHNOLOGIES AND STRATEGIES == BASIC AND APPLIED RESEARCH

  2 28 PROJECTS.

  2 29    Iowa state university of science and technology shall

  2 30 conduct basic or applied research projects to develop or

  2 31 advance technologies or strategies to accomplish the purposes

  2 32 provided in section 266.42.

  2 33    1.  The university shall evaluate technologies or

  2 34 strategies that have not been subject to comprehensive

  2 35 scientific scrutiny but which demonstrate promise to
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  3  1 accomplish the purposes provided in section 266.42.  The

  3  2 technologies and strategies may include but are not limited to

  3  3 the following:

  3  4    a.  The adaption and use of modeling to locate livestock

  3  5 operations associated with keeping livestock in addition to

  3  6 swine, and to locate livestock operations utilizing odor

  3  7 mitigation devices, techniques, or strategies.

  3  8    b.  The installation, maintenance, and use of odor

  3  9 mitigating devices, techniques, or strategies.

  3 10    c.  The use of topical treatments applied to manure

  3 11 originating with livestock operations keeping chickens and

  3 12 turkeys.

  3 13    2.  Nothing in this section restricts the university from

  3 14 conducting its evaluation at livestock operations, including

  3 15 as provided in section 266.43.

  3 16    Sec. 6.  NEW SECTION.  266.45  EMERGING TECHNOLOGIES AND

  3 17 STRATEGIES == BASIC RESEARCH PROJECTS.

  3 18    Iowa state university of science and technology shall

  3 19 conduct basic research projects to investigate emerging

  3 20 technologies or strategies that may accomplish the purposes

  3 21 provided in section 266.42.

  3 22    1.  The university shall evaluate technologies or

  3 23 strategies that demonstrate promise for future development but

  3 24 which may require a long=term research commitment.

  3 25    2.  Nothing in this section restricts the university from

  3 26 conducting its evaluation at livestock operations, including

  3 27 as provided in section 266.43.

  3 28    Sec. 7.  NEW SECTION.  266.46  INFORMATION REPORTING.

  3 29    In accordance with section 266.42, Iowa state university of

  3 30 science and technology is the custodian of all information

  3 31 including but not limited to reports and records obtained,

  3 32 submitted, and maintained in connection with the research

  3 33 projects conducted on the site of a livestock operation as

  3 34 provided in this division.  The information shall be kept

  3 35 confidential by all persons who are in possession of
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  4  1 information obtained under this division, including but not

  4  2 limited to the university and its agents and employees, except

  4  3 as provided in section 266.47.  For purposes of this division,

  4  4 such information is not subject to chapter 22 and shall not be

  4  5 made public upon subpoena, search warrant, discovery

  4  6 proceedings, or by any other means.  A person shall not be

  4  7 compelled to disclose the name or address of a livestock

  4  8 producer except upon written waiver by the livestock producer

  4  9 participating in the research project.

  4 10    Sec. 8.  NEW SECTION.  266.47  RESEARCH RESULTS == INTERIM

  4 11 AND FINAL REPORTS.

  4 12    Iowa state university of science and technology shall

  4 13 prepare and submit reports as follows:

  4 14    1.  a.  The university shall submit an interim report to

  4 15 the general assembly each year on or before January 15,

  4 16 through January 15, 2013.  The interim report shall do all of

  4 17 the following:

  4 18    (1)  Describe the university's progress in achieving the

  4 19 purposes of section 266.42, and detail its efforts in carrying

  4 20 out the livestock odor mitigation efforts described in this

  4 21 division.

  4 22    (2)  Evaluate applied and basic research projects being

  4 23 conducted or completed and provide estimates for their

  4 24 completion.

  4 25    (3)  Make any recommendation for improving, continuing, or

  4 26 expanding livestock odor mitigation efforts and for

  4 27 disseminating the results of those efforts to livestock

  4 28 producers.

  4 29    b.  The university shall submit a final report to the

  4 30 general assembly on or before six months after the completion

  4 31 of its research projects as provided in section 266.41.  The

  4 32 final report shall include a summary of efforts, the

  4 33 university's findings and conclusions, and recommendations

  4 34 necessary to carry out the purposes of section 266.42.

  4 35    2.  Nothing in this section prevents the university from
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  5  1 compiling information obtained, submitted, and maintained as

  5  2 the result of a livestock odor mitigation effort as provided

  5  3 in section 266.42 involving a specific livestock operation,

  5  4 and publishing that information as part of the report so long

  5  5 as the information cannot be used to identify a livestock

  5  6 producer or livestock operation without the consent of the

  5  7 livestock producer as provided in section 266.46.

  5  8    3.  Information obtained by the university in connection

  5  9 with a research project conducted on the site of a livestock

  5 10 operation as provided in this division shall be available for

  5 11 public examination as provided in section 22.2 so long as the

  5 12 information cannot be used to identify the livestock producer

  5 13 or livestock operation as provided in section 266.46.

  5 14    Sec. 9.  NEW SECTION.  266.48  LIVESTOCK ODOR MITIGATION

  5 15 EVALUATION EFFORT.

  5 16    1.  If funding is available, Iowa state university shall

  5 17 provide for a livestock odor mitigation evaluation effort as

  5 18 provided in section 266.42.  The effort shall accomplish all

  5 19 the following objectives:

  5 20    a.  Ensure ease of its use and timeliness in producing

  5 21 results, including reports and the issuance of a livestock

  5 22 odor mitigation certificate as provided in this section.

  5 23    b.  Ensure a cost=effective process of evaluation.

  5 24    c.  Provide a level of evaluation that corresponds to the

  5 25 complexity of the proposed site of construction, including

  5 26 unique characteristics associated with that site.

  5 27    2.  The livestock odor mitigation evaluation effort shall

  5 28 provide for increasing levels of participation by a person who

  5 29 requests the evaluation in cooperation with the university as

  5 30 follows:

  5 31    a.  A level one evaluation that provides an opportunity for

  5 32 the person to complete a simple questionnaire which may be

  5 33 accessed by using the internet without assistance by

  5 34 university personnel.

  5 35    b.  A level two evaluation that provides an opportunity for
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  6  1 the person to consult with a specialist designated by the

  6  2 university who shall assist in performing a comprehensive

  6  3 evaluation of the site of the proposed construction.

  6  4    c.  A level three evaluation which provides an opportunity

  6  5 for the person to participate in a community=based odor

  6  6 assessment model that uses predictive computer modeling to

  6  7 analyze the potential odor intensity, duration, and frequency

  6  8 for a neighbor from a livestock operation.

  6  9    3.  An evaluation may account for all factors impacting

  6 10 upon odor exposure as determined relevant by the university.

  6 11 The factors may vary based upon the type of evaluation

  6 12 performed.  Factors which may be considered include but are

  6 13 not limited to all of the following:

  6 14    a.  Characteristics relating to the proposed site including

  6 15 but not limited to terrain, weather patterns, surrounding

  6 16 vegetative barriers, the proximity of neighbors, and

  6 17 contributing odor sources.

  6 18    b.  The type and size of the structure proposed to be

  6 19 constructed and its relationship to existing livestock

  6 20 operation structures.

  6 21    4.  At the completion of an evaluation, the university

  6 22 shall provide the participating person with a report including

  6 23 its findings and recommendations.  A report may vary based

  6 24 upon the type of evaluation performed.  The report resulting

  6 25 from a level one or level two evaluation may recommend that

  6 26 the participating person conduct a higher level evaluation.  A

  6 27 report resulting from a level two or level three evaluation

  6 28 may recommend modifications to the design or orientation of

  6 29 the livestock operation structure proposed to be constructed,

  6 30 the adoption of odor mitigating practices, or the installation

  6 31 of odor mitigating technologies.

  6 32    5.  A participating person who has completed the level of

  6 33 evaluation as recommended by the university may request that

  6 34 the university issue the participating person a livestock odor

  6 35 mitigation evaluation certificate.  The university shall issue
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  7  1 a certificate to the participating person that verifies the

  7  2 person's completion of an evaluation that satisfies the

  7  3 requirements of this section.  The university shall not issue

  7  4 a certificate to a participating person who has not completed

  7  5 the level of evaluation recommended by the university.  The

  7  6 certificate shall identify the name of the participating

  7  7 person and the site where the construction is proposed.

  7  8 However, it shall not include any other information.

  7  9    Sec. 10.  Section 459.303, subsection 3, Code 2007, is

  7 10 amended by adding the following new paragraph:

  7 11    NEW PARAGRAPH.  d.  A livestock odor mitigation evaluation

  7 12 certificate issued by Iowa state university as provided in

  7 13 section 266.48.  The department shall not obtain, maintain, or

  7 14 consider the results of an evaluation.  The applicant is not

  7 15 required to submit the certificate if any of the following

  7 16 applies:

  7 17    (1)  The confinement feeding operation is twice the minimum

  7 18 separation distance required from the nearest object or

  7 19 location from which a separation distance is required pursuant

  7 20 to section 459.202 on the date of the application, not

  7 21 including a public thoroughfare.

  7 22    (2)  The owner of each object or location which is less

  7 23 than twice the minimum separation distance required pursuant

  7 24 to section 459.202 from the confinement feeding operation on

  7 25 the date of the application, other than a public thoroughfare,

  7 26 executes a document consenting to the construction.

  7 27    (3)  The applicant submits a document swearing that Iowa

  7 28 state university has failed to furnish a certificate to the

  7 29 applicant within thirty days after the applicant requested the

  7 30 university to conduct a livestock odor mitigation evaluation

  7 31 as provided in section 266.48.

  7 32    (4)  The application for a permit to expand a confinement

  7 33 feeding operation, if the confinement feeding operation was

  7 34 first constructed before the effective date of this section of

  7 35 this Act.
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  8  1    (5)  Iowa state university does not provide for a livestock

  8  2 odor mitigation evaluation effort as provided in section

  8  3 266.48, for any reason, including because funding is not

  8  4 available.

  8  5    Sec. 11.  APPLICABILITY.  Section 459.303, subsection 3, as

  8  6 amended by this Act, shall not apply to require an applicant

  8  7 for a permit to construct a confinement feeding operation

  8  8 structure to submit a livestock odor mitigation evaluation

  8  9 certificate to the department of natural resources, if the

  8 10 application was submitted prior to the effective date of the

  8 11 section of this Act amending section 459.303, subsection 3.

  8 12    Sec. 12.  CONTINGENT EFFECTIVENESS.  Section 266.48, as

  8 13 enacted in this Act, and the section of this Act amending

  8 14 section 459.303, subsection 3, take effect only if Iowa state

  8 15 university receives moneys appropriated by the Eighty=second

  8 16 General Assembly to further a livestock odor mitigation

  8 17 research effort as provided in sections 266.42 through 266.45

  8 18 as enacted in this Act.

  8 19    Sec. 13.  EFFECTIVE DATE.  The section of this Act amending

  8 20 section 459.303, subsection 3, takes effect January 1, 2009.

  8 21                           EXPLANATION

  8 22    This bill provides for the establishment and administration

  8 23 of efforts to mitigate odor emitted from livestock operations

  8 24 involving swine, beef or dairy cattle, chickens, or turkeys.

  8 25 The bill is divided into a research effort to reduce the

  8 26 impact of odor and an evaluation effort to assist in siting

  8 27 new livestock operations.  The efforts are to be conducted by

  8 28 Iowa state university in consultation with the department of

  8 29 agriculture and land stewardship and the department of natural

  8 30 resources.

  8 31    RESEARCH EFFORT.  One purpose of the bill is to accelerate

  8 32 the adoption of affordable and effective odor mitigation

  8 33 technologies and strategies by livestock producers.

  8 34    The bill includes three specific project classifications:

  8 35 (1) on=site applied research to address whether technologies
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  9  1 and strategies can be successfully implemented across many

  9  2 livestock operations, locations, and situations; (2) basic or

  9  3 applied research to evaluate technologies or strategies that

  9  4 have not been subject to comprehensive scientific scrutiny but

  9  5 which demonstrate promise; and (3) basic research to

  9  6 investigate emerging technologies and strategies.

  9  7    The bill provides that information obtained in connection

  9  8 with the research projects conducted on the site of a

  9  9 livestock operation is confidential, unless confidentiality is

  9 10 waived by the livestock producer.

  9 11    The bill requires that Iowa state university submit annual

  9 12 interim reports which describe the university's progress in

  9 13 carrying out the research projects and make recommendations

  9 14 for improving, continuing, or expanding research and for

  9 15 disseminating the results of the research to livestock

  9 16 producers.  The university must submit a final report to the

  9 17 general assembly six months after it completes its research

  9 18 effort.

  9 19    LIVESTOCK ODOR MITIGATION EVALUATION EFFORT.  A second

  9 20 purpose of the bill is to develop a livestock odor mitigation

  9 21 evaluation effort which determines the potential odor exposure

  9 22 to persons who would neighbor a new livestock operation as

  9 23 proposed to be constructed.  The bill provides that the effort

  9 24 is contingent upon moneys being appropriated to the university

  9 25 to conduct the effort.

  9 26    The livestock odor mitigation evaluation effort provides

  9 27 for three levels of possible participation by a person who

  9 28 requests the evaluation, corresponding to the complexity of

  9 29 the proposed site of construction, and provides for an

  9 30 increasing degree of involvement by the person and the

  9 31 university.  At the completion of an evaluation, the

  9 32 university provides the person with a report including

  9 33 findings and recommendations.  A participating person who has

  9 34 completed the level of evaluation as recommended by the

  9 35 university may request that the university issue the
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 10  1 participating person a livestock odor mitigation evaluation

 10  2 certificate.

 10  3    The bill provides that the department of natural resources

 10  4 cannot issue a permit for the construction of a confinement

 10  5 feeding operation structure which is associated with a new

 10  6 confinement feeding operation until the applicant has been

 10  7 issued a livestock odor mitigation evaluation certificate.

 10  8 However, the applicant is not required to obtain the

 10  9 certificate if an exception applies including:  (1) the

 10 10 confinement feeding operation is twice the minimum separation

 10 11 distance required from the nearest object or location from

 10 12 which a separation distance is required, (2) the owner of each

 10 13 object or location which is less than twice the minimum

 10 14 separation distance required from the confinement feeding

 10 15 operation executes a document consenting to the construction,

 10 16 (3) the applicant submits a document swearing that Iowa state

 10 17 university failed to furnish a certificate to the applicant

 10 18 within 30 days after the applicant requested the university to

 10 19 conduct a livestock odor mitigation evaluation, (4) the

 10 20 application is for a permit to expand a confinement feeding

 10 21 operation which was established prior to the effective date of

 10 22 the bill's provision, or (5) the university does not provide

 10 23 for a livestock odor mitigation evaluation effort.  In

 10 24 addition, an applicant is not required to submit a certificate

 10 25 if an application was submitted prior to the effective date of

 10 26 the bill's provision.

 10 27    The bill's provisions providing for the development of a

 10 28 livestock odor mitigation evaluation effort take effect only

 10 29 if the university receives moneys to further the odor

 10 30 mitigation research effort.  Otherwise the provision requiring

 10 31 a certificate to accompany an application for a construction

 10 32 permit takes effect on January 1, 2009.

 10 33 LSB 6414HV 82

 10 34 da/nh/5
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  1  1    Section 1.  NEW SECTION.  714E.1  DEFINITIONS.

  1  2    As used in this chapter, unless the context otherwise

  1  3 requires:

  1  4    1.  "Business day" means any calendar day except Saturday,

  1  5 Sunday, or a public holiday including a holiday observed on a

  1  6 Monday.

  1  7    2.  "Contract" means an agreement, or a term in an

  1  8 agreement, between a foreclosure consultant and an owner for

  1  9 the rendition of a service.

  1 10    3.  a.  "Foreclosure consultant" means a person who,

  1 11 directly or indirectly, makes a solicitation, representation,

  1 12 or offer to an owner to perform for compensation or who, for

  1 13 compensation, performs a service which the person in any

  1 14 manner represents will do any of the following:

  1 15    (1)  Stop or postpone a foreclosure, foreclosure sale,

  1 16 forfeiture, sheriff's sale, or tax sale.

  1 17    (2)  Obtain a forbearance, modification, or repayment plan

  1 18 from a beneficiary or mortgagee.

  1 19    (3)  Assist the owner to exercise the right of redemption,

  1 20 cure the mortgage default, cure the real estate contract

  1 21 default, or redeem the property from a tax sale.

  1 22    (4)  Obtain an extension of the period within which the

  1 23 owner may reinstate the owner's obligation.

  1 24    (5)  Obtain a waiver of an acceleration clause contained in

  1 25 a promissory note or contract secured by a mortgage on a

  1 26 residence in foreclosure or contained in the mortgage.

  1 27    (6)  Assist the owner in foreclosure, foreclosure sale,

  1 28 forfeiture, sheriff's sale, tax sale, or loan default to

  1 29 obtain a loan or advance of funds.

  1 30    (7)  Avoid or ameliorate the impairment of the owner's

  1 31 credit resulting from the recording of a notice of default or

  1 32 the conduct of a foreclosure sale or a forfeiture of a real

  1 33 estate contract.

  1 34    (8)  Save the owner's residence from foreclosure,

  1 35 foreclosure sale, forfeiture, sheriff's sale, or tax sale.
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  2  1    (9)  Negotiate or obtain a mortgage loan or real estate

  2  2 contract modification, forbearance, repayment plan, or other

  2  3 loss mitigation for the consumer.

  2  4    b.  "Foreclosure consultant" does not include any of the

  2  5 following:

  2  6    (1)  A person licensed to practice law in this state when

  2  7 the person renders service in the course of the person's

  2  8 practice as an attorney at law.

  2  9    (2)  A person licensed to engage in the business of debt

  2 10 management under chapter 533A, when the person is engaged in

  2 11 the business of debt management.

  2 12    (3)  A person licensed as a real estate broker or

  2 13 salesperson under chapter 543B, when the person engages in

  2 14 acts whose performance requires licensure under that chapter

  2 15 unless the person is engaged in offering services designed to,

  2 16 or purportedly designed to, enable the owner to retain

  2 17 possession of the residence in foreclosure.

  2 18    (4)  A person licensed as an accountant under chapter 542

  2 19 when the person is acting in any capacity for which the person

  2 20 is licensed under those provisions.

  2 21    (5)  A person or the person's authorized agent acting under

  2 22 the express authority or written approval of the United States

  2 23 department of housing and urban development or other

  2 24 department or agency of the United States or this state to

  2 25 provide services.

  2 26    (6)  A person who holds or is owed an obligation secured by

  2 27 a lien on a residence in foreclosure when the person performs

  2 28 services in connection with the obligation or lien if the

  2 29 obligation or lien did not arise as the result of or as part

  2 30 of a proposed foreclosure reconveyance.

  2 31    (7)  A person or entity doing business under any law of

  2 32 this state, or of the United States, relating to banks, trust

  2 33 companies, savings and loan associations, industrial loan and

  2 34 thrift companies, regulated lenders, credit unions, insurance

  2 35 companies, or a mortgagee approved by the United States
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  3  1 department of housing and urban development, and a subsidiary

  3  2 or affiliate of these persons or entities, and an agent or

  3  3 employee of these persons or entities while engaged in the

  3  4 business of such persons or entities.

  3  5    (8)  A person licensed as a mortgage broker or mortgage

  3  6 banker pursuant to chapter 535B, when acting under the

  3  7 authority of that license.

  3  8    (9)  A person registered as a mortgage broker or mortgage

  3  9 banker or originator pursuant to chapter 535B, when acting

  3 10 under the authority of that registration.

  3 11    (10)  A nonprofit agency or organization that offers

  3 12 counseling or advice to an owner of a residence in foreclosure

  3 13 or loan default if the nonprofit agency or organization does

  3 14 not contract for services with for=profit lenders or

  3 15 foreclosure purchasers.

  3 16    (11)  A judgment creditor of the owner, to the extent that

  3 17 the judgment creditor's claim accrued prior to the personal

  3 18 service of the foreclosure notice required by section 654.2D,

  3 19 but excluding a person who purchased the claim after such

  3 20 personal service.

  3 21    (12)  A foreclosure purchaser as defined in section 714F.1.

  3 22    4.  "Foreclosure reconveyance" means a transaction

  3 23 involving all of the following:

  3 24    a.  The transfer of title to real property by an owner

  3 25 during a foreclosure proceeding, forfeiture proceeding, or tax

  3 26 sale, either by transfer of interest from the owner or by

  3 27 creation of a mortgage or other lien or encumbrance during the

  3 28 foreclosure, forfeiture, or tax sale process that allows the

  3 29 acquirer to obtain title to the property by redeeming the

  3 30 property as a junior lienholder.

  3 31    b.  The subsequent conveyance, or promise of a subsequent

  3 32 conveyance, of an interest back to the owner by the acquirer

  3 33 or a person acting in participation with the acquirer that

  3 34 allows the owner to possess either the residence in

  3 35 foreclosure or any other real property, which interest

House File 2653 - Introduced continued

  4  1 includes but is not limited to an interest in a contract for

  4  2 deed, purchase agreement, option to purchase, or lease.

  4  3    5.  "Owner" means the record owner or holder of an

  4  4 equitable interest through contract of the residence in

  4  5 foreclosure at the time the notice of pendency was recorded,

  4  6 or at the time the default notice was served.

  4  7    6.  "Person" means the same as defined in section 4.1.

  4  8    7.  "Residence in foreclosure" or "affected residence"

  4  9 means residential real property consisting of one to four

  4 10 family dwelling units, one of which the owner occupies as the

  4 11 owner's principal place of residence, where a delinquency or

  4 12 default on any loan payment or debt is secured by or attached

  4 13 to the residential real property including but not limited to

  4 14 contract for deed payments, real estate contracts, or real

  4 15 estate taxes.

  4 16    8.  "Service" includes but is not limited to any of the

  4 17 following:

  4 18    a.  Debt, budget, or financial counseling of any type.

  4 19    b.  Receiving money for the purpose of distributing the

  4 20 money to creditors in payment or partial payment of an

  4 21 obligation secured by a lien on a residence in foreclosure.

  4 22    c.  Contacting creditors on behalf of an owner of a

  4 23 residence in foreclosure.

  4 24    d.  Arranging or attempting to arrange for an extension of

  4 25 the period within which the owner of a residence in

  4 26 foreclosure, forfeiture, or tax sale may cure the owner's

  4 27 default and reinstate the owner's obligation.

  4 28    e.  Arranging or attempting to arrange for a delay or

  4 29 postponement of the time of sale of the residence in

  4 30 foreclosure, forfeiture, or tax sale.

  4 31    f.  Advising the filing of a document or assisting in any

  4 32 manner in the preparation of a document for filing with a

  4 33 bankruptcy court.

  4 34    g.  Giving advice, explanation, or instruction to an owner

  4 35 of a residence in foreclosure, forfeiture, or tax sale which
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  5  1 in any manner relates to the cure of a default in or the

  5  2 reinstatement of an obligation secured by a lien on the

  5  3 affected residence, the full satisfaction of that obligation,

  5  4 or the postponement or avoidance of a sale or loss of the

  5  5 affected residence, pursuant to a power of sale contained in a

  5  6 mortgage.

  5  7    Sec. 2.  NEW SECTION.  714E.2  FORECLOSURE CONSULTANT

  5  8 CONTRACT.

  5  9    1.  A foreclosure consultant contract must be in writing

  5 10 and must fully disclose the exact nature of the foreclosure

  5 11 consultant's services and the total amount and terms of

  5 12 compensation.

  5 13    2.  The following notice, printed in at least fourteen

  5 14 point boldface type and completed with the name of the

  5 15 foreclosure consultant, must be printed immediately above the

  5 16 notice of cancellation statement required pursuant to section

  5 17 714E.3:

  5 18 NOTICE REQUIRED BY IOWA LAW

  5 19 ......................... (name) or anyone working for

  5 20 him or her CANNOT:

  5 21    (1)  Take any money from you or ask you for money until

  5 22 ......................... (name) has completely finished

  5 23 doing everything he or she said he or she would do; and

  5 24    (2)  Ask you to sign or have you sign any lien, mortgage,

  5 25 or real estate contract.

  5 26    3.  The contract must be written in the same language as

  5 27 principally used by the foreclosure consultant to describe the

  5 28 foreclosure consultant's services and to negotiate the

  5 29 contract with the consumer.  The contract must be dated and

  5 30 signed by the owner, and must contain in immediate proximity

  5 31 to the space reserved in the contract for the owner's

  5 32 signature, a conspicuous statement in a size equal to at least

  5 33 ten point boldface type, as follows:

  5 34    You, the owner, may cancel this transaction at any time

  5 35 prior to midnight of the third business day after the date

House File 2653 - Introduced continued

  6  1 of this transaction.  See the attached notice of cancellation

  6  2 form for an explanation of this right.

  6  3    4.  The foreclosure consultant shall provide the owner

  6  4 immediately upon execution of the contract with a copy of the

  6  5 contract along with the notice of cancellation required in

  6  6 section 714E.3.

  6  7    5.  The three business days during which the owner may

  6  8 cancel the contract shall not begin to run until the

  6  9 foreclosure consultant has complied with this section and with

  6 10 section 714E.3.

  6 11    Sec. 3.  NEW SECTION.  714E.3  CANCELLATION OF FORECLOSURE

  6 12 CONSULTANT CONTRACT.

  6 13    1.  In addition to any other right under law to rescind a

  6 14 contract, an owner has the right to cancel such a contract

  6 15 until midnight of the third business day after the day on

  6 16 which the owner signs a contract which complies with section

  6 17 714E.2.

  6 18    2.  Cancellation occurs when the owner gives written notice

  6 19 of cancellation to the foreclosure consultant at the address

  6 20 specified in the contract.

  6 21    3.  Notice of cancellation, if given by mail, is effective

  6 22 when deposited in the mail properly addressed with postage

  6 23 prepaid.

  6 24    4.  Notice of cancellation given by the owner need not take

  6 25 the particular form as provided in the contract and, however

  6 26 expressed, is effective if the notice of cancellation

  6 27 indicates the intention of the owner not to be bound by the

  6 28 contract.

  6 29    5.  The notice of cancellation must contain, and the

  6 30 contract must contain on the first page, in a type size no

  6 31 smaller than that generally used in the body of the document,

  6 32 all of the following:

  6 33    a.  The real name and physical address of the foreclosure

  6 34 consultant to which the notice of cancellation is to be mailed

  6 35 or otherwise delivered.  A post office box does not constitute
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  7  1 a physical address.  A post office box may be designated for

  7  2 delivery by mail only if it is accompanied by a physical

  7  3 address at which the notice could be delivered by a method

  7  4 other than mail.  An electronic mail address may be included,

  7  5 in addition to the physical address.

  7  6    b.  The date the owner signed the contract.

  7  7    c.  Cancellation occurs when the owner delivers, by any

  7  8 means, written notice of cancellation to the address specified

  7  9 in the contract.  If cancellation is mailed, delivery is

  7 10 effective upon mailing.  If electronically mailed,

  7 11 cancellation is effective upon transmission.  The contract

  7 12 must be accompanied by a completed form in duplicate,

  7 13 captioned "notice of cancellation", which must be attached to

  7 14 the contract, must be easily detachable, and must contain in

  7 15 at least ten point type the following statement written in the

  7 16 same language as used in the contract:

  7 17 NOTICE OF CANCELLATION

  7 18 ..........................

  7 19 (enter date of transaction)

  7 20    You may cancel this transaction, without any penalty

  7 21 or obligation, within three business days from the above

  7 22 date.

  7 23    To cancel this transaction, you may use any of the

  7 24 following methods:  (1) mail or otherwise deliver a signed

  7 25 and dated copy of this cancellation notice, or any other

  7 26 written notice of cancellation; or (2) e=mail a notice of

  7 27 cancellation to .................................... at

  7 28                   (name of foreclosure consultant)

  7 29 .....................................................

  7 30 (physical address of foreclosure consultant's place

  7 31 of business)

  7 32 .....................................................

  7 33 (e=mail address of foreclosure consultant's place of

  7 34 business)

  7 35    Not later than midnight of ............. (date).
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  8  1    I hereby cancel this transaction.

  8  2 ............................

  8  3 (date)

  8  4 ......................................

  8  5 (owner's signature)

  8  6    6.  The three business days during which the owner may

  8  7 cancel the contract shall not begin to run until the

  8  8 foreclosure consultant has complied with the requirements of

  8  9 this section and with section 714E.2.

  8 10    Sec. 4.  NEW SECTION.  714E.4  VIOLATIONS.

  8 11    It is a violation for a foreclosure consultant to do any of

  8 12 the following:

  8 13    1.  Claim, demand, charge, collect, or receive compensation

  8 14 until after the foreclosure consultant has fully performed

  8 15 each and every service the foreclosure consultant contracted

  8 16 to perform or represented the foreclosure consultant would

  8 17 perform.

  8 18    2.  Claim, demand, charge, collect, or receive a fee,

  8 19 interest, or other compensation for any reason which exceeds

  8 20 eight percent per annum of the amount of any loan which the

  8 21 foreclosure consultant may make to the owner.  Such a loan

  8 22 must not, as provided in subsection 3, be secured by the

  8 23 residence in foreclosure or any other real or personal

  8 24 property.

  8 25    3.  Take a wage assignment, a lien of any type on real or

  8 26 personal property, or other security to secure the payment of

  8 27 compensation.  Any such security is void and unenforceable.

  8 28    4.  Receive consideration from any third party in

  8 29 connection with services rendered to an owner unless the

  8 30 consideration is first fully disclosed to the owner.

  8 31    5.  Acquire an interest, directly or indirectly, or by

  8 32 means of a subsidiary or affiliate in a residence in

  8 33 foreclosure from an owner with whom the foreclosure consultant

  8 34 has contracted.

  8 35    6.  Take a power of attorney from an owner for any purpose,

House File 2653 - Introduced continued

  9  1 except to inspect documents as provided by law.

  9  2    7.  Induce or attempt to induce an owner to enter into a

  9  3 contract which does not comply in all respects with the

  9  4 requirements of this chapter.

  9  5    8.  Claim, demand, charge, collect, or receive a fee,

  9  6 interest, or other compensation for promising to negotiate a

  9  7 mortgage loan or real estate contract modification,

  9  8 forbearance, repayment plan, or other loss mitigation for the

  9  9 consumer and failing to successfully negotiate such a

  9 10 modification, forbearance, repayment plan, or other loss

  9 11 mitigation.

  9 12    9.  Prohibit the borrower from contacting any lender,

  9 13 servicer, government entity, attorney, counselor, individual,

  9 14 or company that may seek to help the consumer.  Any such

  9 15 provision is void and unenforceable.

  9 16    Sec. 5.  NEW SECTION.  714E.5  WAIVER NOT ALLOWED.

  9 17    A waiver by an owner of the provisions of this chapter is

  9 18 void and unenforceable as contrary to public policy.  An

  9 19 attempt by a foreclosure consultant to induce an owner to

  9 20 waive the owner's rights is a violation of this chapter.

  9 21    Sec. 6.  NEW SECTION.  714E.6  REMEDIES.

  9 22    1.  A violation of this chapter is an unlawful practice

  9 23 pursuant to section 714.16, and all remedies of section 714.16

  9 24 are available for such an action.  A private cause of action

  9 25 brought under this chapter by an owner is in the public

  9 26 interest.  An owner may bring an action against a foreclosure

  9 27 consultant for a violation of this chapter.  If the court

  9 28 finds that the foreclosure consultant violated this chapter,

  9 29 the court shall award the owner actual damages, appropriate

  9 30 equitable relief, and the costs of the action, and shall award

  9 31 reasonable fees to the owner's attorney.

  9 32    2.  The rights and remedies provided in subsection 1 are

  9 33 cumulative to, and not a limitation of, any other rights and

  9 34 remedies provided by law.  Any action brought by a person

  9 35 other than the attorney general pursuant to this section must
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 10  1 be commenced within four years from the date of the alleged

 10  2 violation.

 10  3    3.  The court may award exemplary damages up to one and

 10  4 one=half times the compensation, fees, and interest charged by

 10  5 the foreclosure consultant if the court finds that the

 10  6 foreclosure consultant violated the provisions of section

 10  7 714E.4, subsection 1, 2, or 4, and the foreclosure consultant

 10  8 acted in bad faith.

 10  9    4.  Notwithstanding any other provision of this section, an

 10 10 action shall not be brought on the basis of a violation of

 10 11 this chapter, except by an owner against whom the violation

 10 12 was committed or by the attorney general.  This limitation

 10 13 does not apply to administrative action by either the attorney

 10 14 general or the superintendent of the banking division of the

 10 15 department of commerce.

 10 16    Sec. 7.  NEW SECTION.  714E.7  CRIMINAL PENALTY.

 10 17    A person who commits any violation described in section

 10 18 714E.4 commits a serious misdemeanor.  Prosecution or

 10 19 conviction for a violation described in section 714E.4 shall

 10 20 not bar prosecution or conviction for any other offenses.

 10 21 These penalties are cumulative to any other remedies or

 10 22 penalties provided.

 10 23    Sec. 8.  NEW SECTION.  714E.8  PROVISIONS SEVERABLE.

 10 24    If any provision of sections 714E.2 through 714E.7 and

 10 25 714E.9 or the application of any of these provisions to any

 10 26 person or circumstance is held to be unconstitutional and

 10 27 void, the remainder of sections 714E.2 through 714E.7 and

 10 28 714E.9 remains valid.

 10 29    Sec. 9.  NEW SECTION.  714E.9  ARBITRATION PROHIBITED.

 10 30    A provision in a contract which attempts or purports to

 10 31 require arbitration of a dispute arising under sections 714E.2

 10 32 through 714E.5 is void at the option of the owner.

 10 33    Sec. 10.  NEW SECTION.  714F.1  DEFINITIONS.

 10 34    As used in this chapter, unless the context otherwise

 10 35 requires:
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 11  1    1.  "Business day" means any calendar day except Saturday,

 11  2 Sunday, or a public holiday including a holiday observed on a

 11  3 Monday.

 11  4    2.  "Foreclosed homeowner" means an owner of residential

 11  5 real property, including a condominium, that is the primary

 11  6 residence of the owner and whose mortgage on the real property

 11  7 is or was in foreclosure, forfeiture, or tax sale.

 11  8    3.  a.  "Foreclosure purchaser" means a person that has

 11  9 acted as the acquirer in a foreclosure reconveyance.

 11 10 "Foreclosure purchaser" includes a person that has acted in

 11 11 joint venture or joint enterprise with one or more acquirers

 11 12 in a foreclosure reconveyance.

 11 13    b.  "Foreclosure purchaser" does not include any of the

 11 14 following:

 11 15    (1)  A natural person who shows that the natural person is

 11 16 not in the business of foreclosure purchasing and has a prior

 11 17 personal relationship with the foreclosed homeowner.

 11 18    (2)  A person or entity doing business under any law of

 11 19 this state, or of the United States, relating to banks, trust

 11 20 companies, savings and loan associations, industrial loan and

 11 21 thrift companies, regulated lenders, credit unions, insurance

 11 22 companies, or a mortgagee or mortgage servicer approved by the

 11 23 United States department of housing and urban development or

 11 24 any other nationally recognized government=sponsored

 11 25 enterprise, and any subsidiary or affiliate of such persons or

 11 26 entities, and any agent or employee of such persons or

 11 27 entities while engaged in the business of such persons or

 11 28 entities.

 11 29    4.  "Foreclosure reconveyance" means a transaction

 11 30 involving both of the following:

 11 31    a.  The transfer of title to real property by a foreclosed

 11 32 homeowner during a foreclosure proceeding, forfeiture

 11 33 proceeding, or tax sale proceeding, either by transfer of

 11 34 interest from the foreclosed homeowner or by creation of a

 11 35 mortgage or other lien or encumbrance during the process that
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 12  1 allows the acquirer to obtain title to the property by

 12  2 redeeming the property as a junior lienholder.

 12  3    b.  The subsequent conveyance, or promise of a subsequent

 12  4 conveyance, of an interest back to the affected homeowner by

 12  5 the acquirer or a person acting in participation with the

 12  6 acquirer that allows the foreclosed homeowner to possess

 12  7 either the affected residence or other real property, which

 12  8 interest includes but is not limited to an interest in a

 12  9 contract for deed, purchase agreement, option to purchase, or

 12 10 lease.

 12 11    5.  "Resale" means a bona fide market sale of the property

 12 12 subject to the foreclosure reconveyance by the foreclosure

 12 13 purchaser to an unaffiliated third party.

 12 14    6.  "Resale price" means the gross sale price of the

 12 15 property on resale.

 12 16    7.  "Residence in foreclosure" or "affected residence"

 12 17 means residential real property consisting of one to four

 12 18 family dwelling units, one of which the foreclosed homeowner

 12 19 occupies as the foreclosed homeowner's principal place of

 12 20 residence, where a delinquency or default on any loan payment

 12 21 or debt is secured by or attached to the residential real

 12 22 property, including but not limited to contract for deed

 12 23 payments, real estate contracts, or real estate taxes.

 12 24    Sec. 11.  NEW SECTION.  714F.2  CONTRACT REQUIREMENT ==

 12 25 FORM AND LANGUAGE.

 12 26    A foreclosure purchaser shall enter into a foreclosure

 12 27 reconveyance in the form of a written contract.  The contract

 12 28 must be written in letters of a size equal to at least twelve

 12 29 point boldface type, in the same language principally used by

 12 30 the foreclosure purchaser and foreclosed homeowner to

 12 31 negotiate the sale of the residence in foreclosure, and must

 12 32 be fully completed and signed and dated by the foreclosed

 12 33 homeowner and foreclosure purchaser before the execution of

 12 34 any instrument of conveyance of the residence in foreclosure.

 12 35    Sec. 12.  NEW SECTION.  714F.3  CONTRACT TERMS.
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 13  1    1.  A contract required by section 714F.2 must contain the

 13  2 entire agreement of the parties and shall include all the

 13  3 following terms:

 13  4    a.  The real name, business address, and the telephone

 13  5 number of the foreclosure purchaser.

 13  6    b.  The address of the residence in foreclosure.

 13  7    c.  The total consideration to be given by the foreclosure

 13  8 purchaser in connection with or incident to the sale.

 13  9    d.  A  complete description of the terms of payment or

 13 10 other consideration including but not limited to any services

 13 11 of any nature that the foreclosure purchaser represents the

 13 12 foreclosure purchaser will perform for the foreclosed

 13 13 homeowner before or after the sale.

 13 14    e.  The time at which possession is to be transferred to

 13 15 the foreclosure purchaser.

 13 16    f.  A complete description of the terms of any related

 13 17 agreement designed to allow the foreclosed homeowner to remain

 13 18 in the home including but not limited to a rental agreement,

 13 19 repurchase agreement, contract for deed, or lease with option

 13 20 to buy.

 13 21    g.  A notice of cancellation as provided in section 714F.5.

 13 22    h.  The following notice in at least fourteen point

 13 23 boldface type, if the contract is printed or in capital

 13 24 letters if the contract is typed, and completed with the name

 13 25 of the foreclosure purchaser, immediately above the statement

 13 26 required by section 714F.5:

 13 27 NOTICE REQUIRED BY IOWA LAW

 13 28    Until your right to cancel this contract has ended,

 13 29 ........................................ (name) or anyone

 13 30 working for .................... (name) CANNOT ask you to

 13 31 sign or have you sign any deed or any other document.

 13 32    2.  The contract required by this section survives delivery

 13 33 of any instrument of conveyance of the residence in

 13 34 foreclosure, and has no effect on persons other than the

 13 35 parties to the contract.

House File 2653 - Introduced continued

 14  1    Sec. 13.  NEW SECTION.  714F.4  CONTRACT CANCELLATION.

 14  2    1.  In addition to any other right of recision, the

 14  3 foreclosed homeowner has the right to cancel any contract with

 14  4 a foreclosure purchaser until midnight of the third business

 14  5 day following the day on which the foreclosed homeowner signs

 14  6 a contract that complies with this chapter or until 8:00 a.m.

 14  7 on the last day of the period during which the foreclosed

 14  8 homeowner has a right of redemption, whichever occurs first.

 14  9    2.  Cancellation occurs when the foreclosed homeowner

 14 10 delivers, by any means, written notice of cancellation,

 14 11 provided that, at a minimum, the contract and the notice of

 14 12 cancellation contains a physical address to which notice of

 14 13 cancellation may be mailed or otherwise delivered.  A post

 14 14 office box does not constitute a physical address.  A post

 14 15 office box may be designated for delivery by mail only if it

 14 16 is accompanied by a physical address at which the notice could

 14 17 be delivered by a method other than mail.  An electronically

 14 18 mailed address may be provided in addition to the physical

 14 19 address.  If cancellation is mailed, delivery is effective

 14 20 upon mailing.  If electronically mailed, cancellation is

 14 21 effective upon transmission.

 14 22    3.  A notice of cancellation given by the foreclosed

 14 23 homeowner need not take the particular form as provided with

 14 24 the contract.

 14 25    4.  Within ten days following receipt of a notice of

 14 26 cancellation given in accordance with this section, the

 14 27 foreclosure purchaser shall return without condition any

 14 28 original contract and any other documents signed by the

 14 29 foreclosed homeowner.

 14 30    Sec. 14.  NEW SECTION.  714F.5  NOTICE OF CANCELLATION.

 14 31    1.  The contract must contain in immediate proximity to the

 14 32 space reserved for the foreclosed homeowner's signature a

 14 33 conspicuous statement in a size equal to at least fourteen

 14 34 point boldface type, if the contract is printed, or in capital

 14 35 letters, if the contract is typed, as follows:
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 15  1    You may cancel this contract for the sale of your

 15  2 house without any penalty or obligation at any time before

 15  3 ............... (date and time of day)

 15  4    See the attached notice of cancellation form for an

 15  5 explanation of this right.

 15  6    The foreclosure purchaser shall accurately enter the

 15  7 date and time of day on which the cancellation right ends.

 15  8    2.  The contract must be accompanied by a completed form in

 15  9 duplicate, captioned "notice of cancellation" in a size equal

 15 10 to a twelve point boldface type if the contract is printed, or

 15 11 in capital letters, if the contract is typed, followed by a

 15 12 space in which the foreclosure purchaser shall enter the date

 15 13 on which the foreclosed homeowner executes the contract.  This

 15 14 form must be attached to the contract, must be easily

 15 15 detachable, and must contain in type of at least ten points,

 15 16 if the contract is printed, or in capital letters, if the

 15 17 contract is typed, the following statement written in the same

 15 18 language as used in the contract:

 15 19 NOTICE OF CANCELLATION

 15 20 ............................

 15 21 (enter date contract signed)

 15 22    You may cancel this contract for the sale of your house,

 15 23 without any penalty or obligation, at any time before

 15 24 ............................

 15 25 (enter date and time of day)

 15 26    To cancel this transaction, you may use any of the

 15 27 following methods:  (1) mail or otherwise deliver a signed

 15 28 and dated copy of this cancellation notice; or (2) e=mail

 15 29 a notice of cancellation to ........................... at

 15 30                                 (name of purchaser)

 15 31 .................................................

 15 32 (physical address of purchaser's place of business)

 15 33 .................................................

 15 34 (e=mail address of foreclosure consultant's place of

 15 35 business)
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 16  1    Not later than ............... (enter date and time of day)

 16  2    I hereby cancel this transaction.

 16  3 ........................................

 16  4 (date)

 16  5 ........................................

 16  6 (seller's signature)

 16  7    3.  The foreclosure purchaser shall provide the foreclosed

 16  8 homeowner with a copy of the contract and the attached notice

 16  9 of cancellation at the time the contract is executed by all

 16 10 parties.

 16 11    4.  The three business days during which the foreclosed

 16 12 homeowner may cancel the contract shall not begin to run until

 16 13 all parties to the contract have executed the contract and the

 16 14 foreclosure purchaser has complied with this section.

 16 15    Sec. 15.  NEW SECTION.  714F.6  WAIVER.

 16 16    A waiver of the provisions of this chapter is void and

 16 17 unenforceable as contrary to public policy except a consumer

 16 18 may waive the three=day right to cancel provided in section

 16 19 714F.4 if the property is subject to a foreclosure sale, tax

 16 20 sale, or contract forfeiture within the three business days

 16 21 and the shortened cancellation period was not caused by the

 16 22 foreclosure purchaser or an agent of the foreclosure

 16 23 purchaser, and the foreclosed homeowner agrees to waive the

 16 24 foreclosed homeowner's right to cancel in a handwritten

 16 25 statement signed by all parties holding title to the

 16 26 foreclosed property.

 16 27    Sec. 16.  NEW SECTION.  714F.7  ARBITRATION PROHIBITED.

 16 28    A provision in a contract which attempts or purports to

 16 29 require arbitration of any dispute arising under this chapter

 16 30 is void at the option of the foreclosed homeowner.

 16 31    Sec. 17.  NEW SECTION.  714F.8  PROHIBITED PRACTICES.

 16 32    A foreclosure purchaser shall not do any of the following:

 16 33    1.  Enter into, or attempt to enter into, a foreclosure

 16 34 reconveyance with a foreclosed homeowner unless all of the

 16 35 following apply:
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 17  1    a.  The foreclosure purchaser verifies and can demonstrate

 17  2 that the foreclosed homeowner has a reasonable ability to pay

 17  3 for the subsequent conveyance of an interest back to the

 17  4 foreclosed homeowner.  In the case of a lease with an option

 17  5 to purchase, payment ability also includes the reasonable

 17  6 ability to make the lease payments and purchase the property

 17  7 within the term of the option to purchase.  A rebuttable

 17  8 presumption arises that a foreclosed homeowner is reasonably

 17  9 able to pay for the subsequent conveyance if the foreclosed

 17 10 homeowner's payments for primary housing expenses and regular

 17 11 principal and interest payments on other personal debt, on a

 17 12 monthly basis, do not exceed sixty percent of the foreclosed

 17 13 homeowner's monthly gross income.  For the purposes of this

 17 14 section, "primary housing expenses" means the sum of payments

 17 15 for regular principal, interest, rent, utilities, hazard

 17 16 insurance, real estate taxes, and association dues.  A

 17 17 rebuttable presumption arises that the foreclosure purchaser

 17 18 has not verified reasonable payment ability if the foreclosure

 17 19 purchaser has not obtained documents other than a statement by

 17 20 the foreclosed homeowner of assets, liabilities, and income.

 17 21    b.  The foreclosure purchaser and the foreclosed homeowner

 17 22 complete a closing for any foreclosure reconveyance in which

 17 23 the foreclosure purchaser obtains a deed or mortgage from a

 17 24 foreclosed homeowner.  For purposes of this section, "closing"

 17 25 means an in=person meeting to complete final documents

 17 26 incident to the sale of the real property or the creation of a

 17 27 mortgage on the real property conducted by a closing agent,

 17 28 who is not employed by or an affiliate of the foreclosure

 17 29 purchaser, or employed by such an affiliate, and who does not

 17 30 have a business or personal relationship with the foreclosure

 17 31 purchaser other than the provision of real estate settlement

 17 32 services.

 17 33    c.  The foreclosure purchaser obtains the written consent

 17 34 of the foreclosed homeowner to a grant by the foreclosure

 17 35 purchaser of any interest in the property during such times as
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 18  1 the foreclosed homeowner maintains any interest in the

 18  2 property.

 18  3    d.  The foreclosure purchaser complies with the

 18  4 requirements for disclosure, loan terms, and conduct in the

 18  5 federal Home Ownership Equity Protection Act, 15 U.S.C. }

 18  6 1639, for any foreclosure reconveyance in which the foreclosed

 18  7 homeowner obtains a vendee interest in a contract for deed,

 18  8 regardless of whether the terms of the contract for deed meet

 18  9 the annual percentage rate or points and fees requirements for

 18 10 a covered loan in 12 C.F.R. section 226.32 (a) and (b).

 18 11    2.  Enter into a foreclosure reconveyance unless the

 18 12 foreclosure purchaser notifies all existing mortgage lien

 18 13 holders of the foreclosure purchaser's intent to accept

 18 14 conveyance of any interest in the property from the foreclosed

 18 15 homeowner, and fully complies with all terms and conditions

 18 16 contained in the mortgage lien documents including but not

 18 17 limited to due=on=sale provisions or meeting all qualification

 18 18 requirements for assuming the repayment of the mortgage.

 18 19    3.  Fail to do any of the following:

 18 20    a.  Ensure that title to the subject dwelling has been

 18 21 reconveyed to the foreclosed homeowner.

 18 22    b.  (1)  Make a payment to the foreclosed homeowner such

 18 23 that the foreclosed homeowner has received consideration in an

 18 24 amount of at least eighty=two percent of the fair market value

 18 25 of the property, as the property was when the foreclosed

 18 26 homeowner vacated the property, within ninety days of either

 18 27 the eviction or voluntary relinquishment of possession of the

 18 28 property by the foreclosed homeowner.  The foreclosure

 18 29 purchaser shall make a detailed accounting of the basis for

 18 30 the payment amount, or a detailed accounting of the reasons

 18 31 for failure to make a payment, including providing written

 18 32 documentation of expenses, within this ninety=day period.  The

 18 33 accounting shall be on a form prescribed by the attorney

 18 34 general, in consultation with the superintendent of the

 18 35 banking division of the department of commerce without being
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 19  1 subject to the rulemaking procedures of chapter 17A.

 19  2    (2)  For purposes of this paragraph "b", all of the

 19  3 following shall apply:

 19  4    (a)  A rebuttable presumption arises that an appraisal by a

 19  5 person licensed or certified by an agency of the federal

 19  6 government or this state to appraise real estate constitutes

 19  7 the fair market value of the property.

 19  8    (b)  The time for determining the fair market value amount

 19  9 shall be determined in the foreclosure reconveyance contract

 19 10 as either at the time of the execution of the foreclosure

 19 11 reconveyance contract or at resale.  If the contract states

 19 12 that the fair market value shall be determined at the time of

 19 13 resale, the fair market value shall be the resale price if it

 19 14 is sold within sixty days of the eviction or voluntary

 19 15 relinquishment of the property by the foreclosed homeowner.

 19 16 If the contract states that the fair market value shall be

 19 17 determined at the time of resale, and the resale is not

 19 18 completed within sixty days of the eviction or voluntary

 19 19 relinquishment of the property by the foreclosed homeowner,

 19 20 the fair market value shall be determined by an appraisal

 19 21 conducted within one hundred eighty days of the eviction or

 19 22 voluntary relinquishment of the property by the foreclosed

 19 23 homeowner and payment, if required, shall be made to the

 19 24 foreclosed homeowner, but the fair market value shall be

 19 25 recalculated as the resale price on resale and an additional

 19 26 payment amount, if appropriate, based on the resale price,

 19 27 shall be made to the foreclosed homeowner within fifteen days

 19 28 of resale, and a detailed accounting of the basis for the

 19 29 payment amount, or a detailed accounting of the reasons for

 19 30 failure to make additional payment, shall be made within

 19 31 fifteen days of resale, including providing written

 19 32 documentation of expenses.  The accounting shall be on a form

 19 33 prescribed by the attorney general, in consultation with the

 19 34 superintendent of the banking division of the department of

 19 35 commerce, without being subject to the rulemaking procedures
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 20  1 of chapter 17A.

 20  2    (c)  "Consideration" means any payment or thing of value

 20  3 provided to the foreclosed homeowner, including unpaid rent or

 20  4 contract for deed payments owed by the foreclosed homeowner

 20  5 prior to the date of eviction or voluntary relinquishment of

 20  6 the property, reasonable costs paid to third parties necessary

 20  7 to complete the foreclosure reconveyance transaction, payment

 20  8 of money to satisfy a debt or legal obligation of the

 20  9 foreclosed homeowner that creates a lien against the affected

 20 10 residence, or the reasonable cost of repairs for damage to the

 20 11 dwelling caused by the foreclosed homeowner; or a penalty

 20 12 imposed by a court for the filing of a frivolous claim under

 20 13 section 714F.9, subsection 6, but "consideration" shall not

 20 14 include amounts imputed as a down payment or fee to the

 20 15 foreclosure purchaser, or a person acting in participation

 20 16 with the foreclosure purchaser, incident to a contract for

 20 17 deed, lease, or option to purchase entered into as part of the

 20 18 foreclosure reconveyance, except for reasonable costs paid to

 20 19 third parties necessary to complete the foreclosure

 20 20 reconveyance.

 20 21    3.  Enter into repurchase or lease terms as part of the

 20 22 subsequent conveyance that are unfair or commercially

 20 23 unreasonable, or engage in any other unfair conduct.

 20 24    4.  Represent, directly or indirectly, any of the

 20 25 following:

 20 26    a.  The foreclosure purchaser is acting as an advisor or a

 20 27 consultant, or in any other manner represents that the

 20 28 foreclosure purchaser is acting on behalf of the foreclosed

 20 29 homeowner.

 20 30    b.  The foreclosure purchaser has a qualification,

 20 31 certification, or licensure that the foreclosure purchaser

 20 32 does not have, or that the foreclosure purchaser is not a

 20 33 member of a licensed profession if that is untrue.

 20 34    c.  The foreclosure purchaser is assisting the foreclosed

 20 35 homeowner to "save the house" or a substantially similar
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 21  1 phrase.

 21  2    d.  The foreclosure purchaser is assisting the foreclosed

 21  3 homeowner in preventing a completed foreclosure, forfeiture,

 21  4 or tax sale if the result of the transaction is that the

 21  5 foreclosed homeowner will not complete a redemption of the

 21  6 property.

 21  7    5.  Make any other statements, directly or by implication,

 21  8 or engage in any other conduct that is false, deceptive, or

 21  9 misleading, or that has the likelihood to cause confusion or

 21 10 misunderstanding, including but not limited to statements

 21 11 regarding the value of the residence in foreclosure, the

 21 12 amount of proceeds the foreclosed homeowner will receive after

 21 13 a foreclosure sale, any contract term, or the foreclosed

 21 14 homeowner's rights or obligations incident to or arising out

 21 15 of the foreclosure reconveyance.

 21 16    6.  Do any of the following until the time during which the

 21 17 foreclosed homeowner may cancel the transaction has fully

 21 18 elapsed:

 21 19    a.  Accept from a foreclosed homeowner an execution of, or

 21 20 induce a foreclosed homeowner to execute, an instrument of

 21 21 conveyance of any interest in the residence in foreclosure.

 21 22    b.  Record with the county recorder or file with the

 21 23 registrar of titles any document including but not limited to

 21 24 an instrument of conveyance, signed by the foreclosed

 21 25 homeowner.

 21 26    c.  Transfer or encumber or purport to transfer or encumber

 21 27 any interest in the residence in foreclosure to any third

 21 28 party.

 21 29    Sec. 18.  NEW SECTION.  714F.9  ENFORCEMENT.

 21 30    1.  REMEDIES.  A violation of this chapter is an unlawful

 21 31 practice pursuant to section 714.16, and all the remedies of

 21 32 section 714.16 are available for such an action.  A private

 21 33 cause of action brought under this chapter by a foreclosed

 21 34 homeowner is in the public interest.  A foreclosed homeowner

 21 35 may bring an action for a violation of this chapter.  If the
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 22  1 court finds a violation of this chapter, the court shall award

 22  2 to the foreclosed homeowner actual damages, appropriate

 22  3 equitable relief, and the costs of the action, and shall award

 22  4 reasonable fees to the foreclosed homeowner's attorney.

 22  5 Notwithstanding any other provision of this section, an action

 22  6 shall not be brought on the basis of a violation of this

 22  7 chapter except by a foreclosed homeowner against whom the

 22  8 violation was committed or by the attorney general.  This

 22  9 limitation does not apply to administrative action by the

 22 10 superintendent of the banking division of the department of

 22 11 commerce.

 22 12    2.  EXEMPLARY DAMAGES.  In a private right of action for a

 22 13 violation of this chapter, the court may award exemplary

 22 14 damages of any amount.  If the court determines that an award

 22 15 of exemplary damages is appropriate, the amount of exemplary

 22 16 damages awarded shall not be less than one and one=half times

 22 17 the foreclosed homeowner's actual damages.  Any claim for

 22 18 exemplary damages brought pursuant to this section must be

 22 19 commenced within four years after the date of the alleged

 22 20 violation.

 22 21    3.  REMEDIES CUMULATIVE.  The remedies provided in this

 22 22 section are cumulative and do not restrict any remedy that is

 22 23 otherwise available.  The provisions of this chapter are not

 22 24 exclusive and are in addition to any other requirements,

 22 25 rights, remedies, and penalties provided by law.  No action

 22 26 under this section shall affect the rights in the foreclosed

 22 27 property held by a good faith purchaser for value.

 22 28    4.  CRIMINAL PENALTY.  A foreclosure purchaser who engages

 22 29 in a practice which would operate as a fraud or deceit upon a

 22 30 foreclosed homeowner is guilty of a serious misdemeanor.

 22 31 Prosecution or conviction for any one of the violations does

 22 32 not bar prosecution or conviction for any other offenses.

 22 33    5.  FAILURE OF TRANSACTION.  Failure of the parties to

 22 34 complete the reconveyance transaction, in the absence of

 22 35 additional misconduct, shall not subject a foreclosure
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 23  1 purchaser to the criminal penalties under this chapter.

 23  2    6.  STAY OF EVICTION ACTION.

 23  3    a.  A court hearing an eviction action against a foreclosed

 23  4 homeowner must issue an automatic stay, without imposition of

 23  5 a bond, if the foreclosed homeowner makes a prima facie

 23  6 showing that all of the following apply:

 23  7    (1)  The foreclosed homeowner has done any of the

 23  8 following:

 23  9    (a)  Commenced an action concerning a foreclosure

 23 10 reconveyance.

 23 11    (b)  Asserts a defense that the property that is the

 23 12 subject of the eviction action is also the subject of a

 23 13 foreclosure reconveyance in violation of this chapter.

 23 14    (c)  Asserts a claim or affirmative defense of fraud, false

 23 15 pretense, false promise, misrepresentation, misleading

 23 16 statement, or deceptive practice, in connection with a

 23 17 foreclosure reconveyance.

 23 18    (2)  The foreclosed homeowner owned the residence in

 23 19 foreclosure.

 23 20    (3)  The foreclosed homeowner conveyed title to the

 23 21 residence in foreclosure to a third party upon a promise that

 23 22 the foreclosed homeowner would be allowed to occupy the

 23 23 residence in foreclosure or other real property in which the

 23 24 foreclosure purchaser or a person acting in participation with

 23 25 the foreclosure purchaser has an interest and that the

 23 26 residence in foreclosure or other real property would be the

 23 27 subject of a foreclosure reconveyance.

 23 28    (4)  Since the conveyance, the foreclosed homeowner has

 23 29 continuously occupied the residence in foreclosure or other

 23 30 real property in which the foreclosure purchaser or a person

 23 31 acting in participation with the foreclosure purchaser has an

 23 32 interest.

 23 33    b.  For purposes of this subsection, notarized affidavits

 23 34 are acceptable means of proof to meet the foreclosed

 23 35 homeowner's burden.  Upon good cause shown, a foreclosed
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 24  1 homeowner may request and the court may grant up to an

 24  2 additional two weeks to produce evidence required to make the

 24  3 prima facie showing.

 24  4    c.  A court may award to a plaintiff a penalty of up to

 24  5 five hundred dollars upon a showing that the foreclosed

 24  6 homeowner filed a frivolous claim or asserted a frivolous

 24  7 defense.

 24  8    d.  The automatic stay expires upon the later of any of the

 24  9 following:

 24 10    (1)  The failure of the foreclosed homeowner to commence an

 24 11 action in a court of competent jurisdiction in connection with

 24 12 a foreclosed reconveyance transaction within ninety days after

 24 13 the issuance of the stay.

 24 14    (2)  The issuance of an order lifting the stay by a court

 24 15 hearing claims related to the foreclosure reconveyance.

 24 16    Sec. 19.  EFFECTIVE DATE.  This Act, being deemed of

 24 17 immediate importance, takes effect upon enactment.

 24 18                           EXPLANATION

 24 19    This bill provides for the regulation of mortgage

 24 20 foreclosure consultant contracts and mortgage foreclosure

 24 21 reconveyance transactions.

 24 22    FORECLOSURE CONSULTANT CONTRACTS.  The bill provides

 24 23 certain requirements relating to the form and language of a

 24 24 foreclosure consultant contract between a foreclosure

 24 25 consultant and an owner including the notice of the owner's

 24 26 right to cancel the contract up to three business days after

 24 27 the owner signs the contract.  The bill defines a "foreclosure

 24 28 consultant" as a person who, directly or indirectly, makes a

 24 29 solicitation, representation, or offer to an owner to perform

 24 30 certain services for compensation to help an owner avoid a

 24 31 foreclosure, foreclosure sale, forfeiture, sheriff's sale, or

 24 32 tax sale on the homeowner's property and an "owner" as the

 24 33 record owner of the residential real property in foreclosure

 24 34 at the time the notice of pendency was recorded, or at the

 24 35 time the default notice was served.  The bill exempts certain
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 25  1 persons with a legitimate interest in foreclosure sales from

 25  2 the bill's provisions.

 25  3    The bill prohibits a foreclosure consultant from engaging

 25  4 in the following prohibited practices:

 25  5    1.  Claim, demand, charge, collect, or receive compensation

 25  6 until after the foreclosure consultant has fully performed

 25  7 each and every service the foreclosure consultant contracted

 25  8 to perform or represented the foreclosure consultant would

 25  9 perform.

 25 10    2.  Claim, demand, charge, collect, or receive a fee,

 25 11 interest, or other compensation for any reason which exceeds 8

 25 12 percent per annum of the amount of any loan which the

 25 13 foreclosure consultant may make to the owner.

 25 14    3.  Take a wage assignment, a lien of any type on real or

 25 15 personal property, or other security to secure the payment of

 25 16 compensation.

 25 17    4.  Receive consideration from any third party in

 25 18 connection with services rendered to an owner unless the

 25 19 consideration is first fully disclosed to the owner.

 25 20    5.  Acquire an interest, directly or indirectly, or by

 25 21 means of a subsidiary or affiliate in a residence in

 25 22 foreclosure from an owner with whom the foreclosure consultant

 25 23 has contracted.

 25 24    6.  Take a power of attorney from an owner for any purpose,

 25 25 except to inspect documents as provided by law.

 25 26    7.  Induce or attempt to induce an owner to enter into a

 25 27 contract which does not comply in all respects with the

 25 28 requirements of the bill.

 25 29    8.  Claim, demand, charge, collect, or receive a fee,

 25 30 interest, or other compensation for promising to negotiate a

 25 31 mortgage loan or real estate contract modification,

 25 32 forbearance, repayment plan, or other loss mitigation for the

 25 33 consumer and failing to successfully negotiate such a

 25 34 modification, forbearance, repayment plan, or other loss

 25 35 mitigation.
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 26  1    9.  Prohibit the borrower from contacting any lender,

 26  2 servicer, government entity, or any other person helping the

 26  3 consumer.

 26  4    The bill prohibits waiver of the provisions of the bill and

 26  5 makes such waiver provisions void.

 26  6    The bill provides that all remedies under Iowa's consumer

 26  7 fraud Act, Code section 714.16, are available for an aggrieved

 26  8 homeowner through an action filed by the attorney general and

 26  9 additionally provides that a homeowner also has a private

 26 10 cause of action for violations of the bill which must be

 26 11 commenced within four years from the date of the alleged

 26 12 violation.  If the court finds that the foreclosure consultant

 26 13 violated the bill, the court shall award the owner actual

 26 14 damages, appropriate equitable relief, and the costs of the

 26 15 action, and shall award reasonable attorney fees to the

 26 16 owner's attorney.

 26 17    The bill provides that any person in violation of the

 26 18 bill's proscriptions commits a serious misdemeanor.  A serious

 26 19 misdemeanor is punishable by confinement for no more than one

 26 20 year and a fine of at least $315 but not more than $1,875.

 26 21    The bill also provides that any provision of a foreclosure

 26 22 consultant contract that attempts or purports to require

 26 23 arbitration of a dispute that arises under the bill is void at

 26 24 the option of the homeowner.

 26 25    FORECLOSURE RECONVEYANCES.  The bill provides certain

 26 26 requirements relating to the form and language of a

 26 27 foreclosure reconveyance contract between a foreclosure

 26 28 purchaser and a foreclosed homeowner, including the notice of

 26 29 the homeowner's right to cancel the contract up to three

 26 30 business days after the foreclosed homeowner signs the

 26 31 contract or until 8:00 a.m. on the last day of the period

 26 32 during which the foreclosed homeowner has a right of

 26 33 redemption, whichever occurs first.  "Foreclosure

 26 34 reconveyance" is defined as a transaction involving the

 26 35 transfer of title to real property by a foreclosed homeowner
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 27  1 during a foreclosure proceeding and the subsequent conveyance

 27  2 back to the foreclosed homeowner following the completion of

 27  3 foreclosure proceedings; "foreclosure purchaser" is defined as

 27  4 a person that has acted as the acquirer in a foreclosure

 27  5 reconveyance and includes a person that has acted in joint

 27  6 venture or joint enterprise with one or more acquirers in a

 27  7 foreclosure reconveyance; and "foreclosed homeowner" means an

 27  8 owner of residential real property, including a condominium,

 27  9 that is the primary residence of the owner and whose mortgage

 27 10 on the real property is or was in foreclosure, forfeiture, or

 27 11 tax sale.

 27 12    The bill prohibits a foreclosure purchaser from entering

 27 13 into, or attempting to enter into, a foreclosure reconveyance

 27 14 with a foreclosed homeowner unless the following requirements

 27 15 are met:

 27 16    1.  The foreclosure purchaser verifies and can demonstrate

 27 17 that the foreclosed homeowner has a reasonable ability to pay

 27 18 for the subsequent conveyance of an interest back to the

 27 19 foreclosed homeowner.  The bill creates a rebuttable

 27 20 presumption that a homeowner is reasonably able to pay for the

 27 21 subsequent conveyance if the owner's payments for primary

 27 22 housing expenses and regular principal and interest payments

 27 23 on other personal debt, on a monthly basis, do not exceed 60

 27 24 percent of the owner's monthly gross income.

 27 25    2.  The foreclosure purchaser and the foreclosed homeowner

 27 26 complete a closing for any foreclosure reconveyance in which

 27 27 the foreclosure purchaser obtains a deed or mortgage from a

 27 28 foreclosed homeowner.

 27 29    3.  The foreclosure purchaser obtains the written consent

 27 30 of the foreclosed homeowner to a grant by the foreclosure

 27 31 purchaser of any interest in the property during such times as

 27 32 the foreclosed homeowner maintains any interest in the

 27 33 property.

 27 34    4.  The foreclosure purchaser complies with federal

 27 35 requirements for disclosure, loan terms, and conduct for any
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 28  1 foreclosure reconveyance in which the foreclosed homeowner

 28  2 obtains a vendee interest in a contract for deed.

 28  3    The bill further prohibits a foreclosure purchaser from

 28  4 doing any of the following:

 28  5    1.  Entering into a foreclosure reconveyance unless the

 28  6 foreclosure purchaser notifies all existing lien holders of

 28  7 the foreclosure purchaser's intent to accept conveyance of any

 28  8 interest in the property from the foreclosed homeowner, and

 28  9 fully complies with all requirements.

 28 10    2.  Entering into repurchase or lease terms as part of the

 28 11 subsequent conveyance that are unfair or commercially

 28 12 unreasonable, or engage in any other unfair conduct.

 28 13    3.  Representing the foreclosure purchaser is acting as an

 28 14 advisor or a consultant, or in any other manner represents

 28 15 that the foreclosure purchaser is acting on behalf of the

 28 16 homeowner; the foreclosure purchaser has a qualification,

 28 17 certification, or licensure that the foreclosure purchaser

 28 18 does not have or that the foreclosure purchaser is not a

 28 19 member of a licensed profession if that is untrue; the

 28 20 foreclosure purchaser is assisting the foreclosed homeowner to

 28 21 "save the house" or a substantially similar phrase; or the

 28 22 foreclosure purchaser is assisting the foreclosed homeowner in

 28 23 preventing a completed foreclosure, forfeiture, or tax sale if

 28 24 the result of the transaction is that the foreclosed homeowner

 28 25 will not complete a redemption of the property.

 28 26    4.  Making any other statements or engaging in any other

 28 27 conduct that is false, deceptive, or misleading, or that has

 28 28 the likelihood to cause confusion or misunderstanding,

 28 29 including but not limited to statements regarding the value of

 28 30 the residence in foreclosure, the amount of proceeds the

 28 31 foreclosed homeowner will receive after a foreclosure sale,

 28 32 any contract term, or the foreclosed homeowner's rights or

 28 33 obligations incident to or arising out of the foreclosure

 28 34 reconveyance.

 28 35    5.  Accepting from any foreclosed homeowner an execution
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 29  1 of, or inducing any foreclosed homeowner to execute any

 29  2 instrument of conveyance of any interest in the residence in

 29  3 foreclosure, recording with the county recorder or filing with

 29  4 the registrar of titles any document including but not limited

 29  5 to an instrument of conveyance, signed by the foreclosed

 29  6 homeowner, or transferring or encumbering any interest in the

 29  7 residence in foreclosure to any third party, until the time

 29  8 during which the foreclosed homeowner may cancel the

 29  9 transaction has fully elapsed.

 29 10    The bill provides that all remedies under Iowa's consumer

 29 11 fraud Act, Code section 714.16, are available for a foreclosed

 29 12 homeowner under the bill and additionally provides that a

 29 13 foreclosed homeowner also has a private right of action for

 29 14 violations of the bill.  If the court finds a violation, the

 29 15 court shall award to the foreclosed homeowner actual damages,

 29 16 appropriate equitable relief, and the costs of the action, and

 29 17 shall award reasonable fees to the foreclosed homeowner's

 29 18 attorney.  Exemplary damages may also be awarded, but a

 29 19 foreclosed homeowner's claim for such damages must be

 29 20 commenced within four years after the date of the alleged

 29 21 violation.

 29 22    The bill provides that any foreclosure purchaser who

 29 23 engages in any violation of the bill that would operate as a

 29 24 fraud or deceit commits a serious misdemeanor.  A serious

 29 25 misdemeanor is punishable by confinement for no more than one

 29 26 year and a fine of at least $315 but not more than $1,875.

 29 27    The bill provides that any waiver of the provisions of

 29 28 sections in the bill is void and unenforceable except a

 29 29 consumer may waive the three=day right to cancel provided in

 29 30 the bill if the property is subject to a foreclosure sale

 29 31 within the three business days and the shortened cancellation

 29 32 period was not caused by the foreclosure purchaser or any

 29 33 agent of the foreclosure purchaser and the foreclosed

 29 34 homeowner agrees to waive the foreclosed homeowner's right to

 29 35 cancel in a handwritten statement signed by all parties
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 30  1 holding title to the foreclosed property.

 30  2    The bill provides that any provision in a foreclosure

 30  3 reconveyance contract which attempts or purports to require

 30  4 arbitration of any dispute arising under the bill is void at

 30  5 the option of the owner.

 30  6    The bill provides an automatic stay provision that provides

 30  7 that a court hearing an eviction action against a foreclosed

 30  8 homeowner shall issue an automatic stay, without imposing

 30  9 bond, if a foreclosed homeowner makes a prima facie showing

 30 10 that the foreclosed homeowner has commenced an action

 30 11 concerning a foreclosure reconveyance, asserts a defense that

 30 12 the property that is the subject of the eviction action is

 30 13 also the subject of a foreclosure reconveyance in violation of

 30 14 the bill, or asserts a claim or affirmative defense of fraud,

 30 15 false pretense, false promise, misrepresentation, misleading

 30 16 statement, or deceptive practice, in connection with a

 30 17 foreclosure reconveyance, owned the residence in foreclosure,

 30 18 conveyed title to the residence in foreclosure to a third

 30 19 party upon a promise that the defendant would be allowed to

 30 20 occupy the residence in foreclosure or other real property in

 30 21 which the foreclosure purchaser or a person acting in

 30 22 participation with the foreclosure purchaser has an interest

 30 23 and that the residence in foreclosure or other real property

 30 24 would be the subject of a foreclosure reconveyance, and since

 30 25 the conveyance, has continuously occupied the residence in

 30 26 foreclosure or other real property in which the foreclosure

 30 27 purchaser or a person acting in participation with the

 30 28 foreclosure purchaser has an interest.

 30 29    EFFECTIVE DATE.  The bill takes effect upon enactment.

 30 30 LSB 5682HV 82

 30 31 rh/rj/24

