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     1  1    Amend Senate File 2123, as passed by the Senate, as

     1  2 follows:

     1  3 #1.  Page 1, by inserting after line 18 the

     1  4 following:

     1  5    <Sec.    .  Section 422.7, Code Supplement 2007, is

     1  6 amended by adding the following new subsection:

     1  7    NEW SUBSECTION.  53.  A taxpayer is allowed to take

     1  8 the increased expensing allowance under section 179 of

     1  9 the Internal Revenue Code, as amended by Pub. L. No.

     1 10 110=185, in computing state tax purposes.>

     1 11 #2.  Page 1, by inserting after line 35 the

     1 12 following:

     1 13    <Sec.    .  Section 422.35, Code Supplement 2007,

     1 14 is amended by adding the following new subsection:

     1 15    NEW SUBSECTION.  24.  A taxpayer is allowed to take

     1 16 the increased expensing allowance under section 179 of

     1 17 the Internal Revenue Code, as amended by Pub. L. No.

     1 18 110=185, in computing state tax purposes.>

     1 19 #3.  Page 2, line 2, by striking the word <This>

     1 20 and inserting the following:

     1 21    <1.  Except as provided in subsection 2, this>.

     1 22 #4.  Page 2, by inserting after line 4 the

     1 23 following:

     1 24    <2.  The sections of this Act amending sections

     1 25 422.7 and 422.35, being deemed of immediate

     1 26 importance, take effect upon enactment and apply

     1 27 retroactively to January 1, 2008, for tax years

     1 28 beginning on or after that date.>
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     1 31                               
     1 32 SHOMSHOR of Pottawattamie

     1 33 SF 2123.701 82

     1 34 mg/rj/10320
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     1  1    Amend House File 2417 as follows:

     1  2 #1.  Page 1, by inserting before line 12 the

     1  3 following:

     1  4    <Sec.    .  VETERAN'S ELIGIBILITY.  Notwithstanding

     1  5 any provision of or administrative rule adopted

     1  6 pursuant to chapter 35D, income tax rebates provided

     1  7 pursuant to the federal Recovery Rebates and Economic

     1  8 Stimulus for the American People Act of 2008, Pub. L.

     1  9 No. 110=185, shall not be considered for purposes of

     1 10 determining eligibility for admission to the Iowa

     1 11 veterans home and shall not be considered for

     1 12 determining whether a resident of the Iowa veterans

     1 13 home should contribute to the resident's own support.>

     1 14 #2.  By renumbering as necessary.
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     1 17                               
     1 18 SMITH of Marshall

     1 19 HF 2417.201 82

     1 20 mg/rj/10319
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     1  1    Amend Senate File 445, as amended, passed, and

     1  2 reprinted by the Senate, as follows:

     1  3 #1.  By striking everything after the enacting

     1  4 clause and inserting the following:

     1  5    <Section 1.  Section 562A.12, subsection 7, Code

     1  6 2007, is amended to read as follows:

     1  7    7.  The bad faith retention of a deposit by a

     1  8 landlord, or any portion of the rental deposit, in

     1  9 violation of this section shall may subject the

     1 10 landlord to punitive damages not to exceed two hundred

     1 11 dollars two and one=half times the amount of the

     1 12 rental deposit wrongfully retained in addition to

     1 13 actual damages.

     1 14    Sec. 2.  Section 562B.13, subsection 8, Code 2007,

     1 15 is amended to read as follows:

     1 16    8.  The bad faith retention of a deposit by a

     1 17 landlord, or any portion of the rental deposit, in

     1 18 violation of this section shall may subject the

     1 19 landlord to punitive damages not to exceed two hundred

     1 20 dollars two and one=half times the amount of the

     1 21 rental deposit wrongfully retained in addition to

     1 22 actual damages.>

     1 23 #2.  Title page, line 2, by striking the word

     1 24 <wrongful> and inserting the following:  <the bad

     1 25 faith>.

     1 26

     1 27

     1 28                               
     1 29 COMMITTEE ON JUDICIARY,

     1 30 SWAIM of Davis, Chairperson

     1 31 SF 445.204 82

     1 32 av/nh/7401
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     1  1    Amend House File 2417 as follows:

     1  2 #1.  Page 1, by inserting before line 1 the

     1  3 following:

     1  4    <Section 1.  Section 15.335, subsection 4,

     1  5 unnumbered paragraph 2, Code Supplement 2007, is

     1  6 amended to read as follows:

     1  7    For purposes of this section, "Internal Revenue

     1  8 Code" means the Internal Revenue Code in effect on

     1  9 January 1, 2007 February 14, 2008.

     1 10    Sec.    .  Section 15A.9, subsection 8, paragraph

     1 11 e, unnumbered paragraph 2, Code Supplement 2007, is

     1 12 amended to read as follows:

     1 13    For purposes of this subsection, "Internal Revenue

     1 14 Code" means the Internal Revenue Code in effect on

     1 15 January 1, 2007 February 14, 2008.

     1 16    Sec.    .  Section 422.3, subsection 5, Code

     1 17 Supplement 2007, is amended to read as follows:

     1 18    5.  "Internal Revenue Code" means the Internal

     1 19 Revenue Code of 1954, prior to the date of its

     1 20 redesignation as the Internal Revenue Code of 1986 by

     1 21 the Tax Reform Act of 1986, or means the Internal

     1 22 Revenue Code of 1986 as amended to and including

     1 23 January 1, 2007 February 14, 2008.>

     1 24 #2.  Page 1, by striking line 12 and inserting the

     1 25 following:

     1 26    <Sec.    .  Section 422.10, subsection 3,

     1 27 unnumbered paragraph 2, Code Supplement 2007, is

     1 28 amended to read as follows:

     1 29    For purposes of this section, "Internal Revenue

     1 30 Code" means the Internal Revenue Code in effect on

     1 31 January 1, 2007 February 14, 2008.

     1 32    Sec.    .  Section 422.32, subsection 7, Code

     1 33 Supplement 2007, is amended to read as follows:

     1 34    7.  "Internal Revenue Code" means the Internal

     1 35 Revenue Code of 1954, prior to the date of its

     1 36 redesignation as the Internal Revenue Code of 1986 by

     1 37 the Tax Reform Act of 1986, or means the Internal

     1 38 Revenue Code of 1986 as amended to and including

     1 39 January 1, 2007 February 14, 2008.

     1 40    Sec.    .  Section 422.33, subsection 5, paragraph

     1 41 d, unnumbered paragraph 2, Code Supplement 2007, is

     1 42 amended to read as follows:

     1 43    For purposes of this subsection, "Internal Revenue

     1 44 Code" means the Internal Revenue Code in effect on

     1 45 January 1, 2007 February 14, 2008.

     1 46    Sec.    .  EFFECTIVE AND RETROACTIVE APPLICABILITY

     1 47 DATES.

     1 48    1.  Except as provided in subsection 2, this Act,

     1 49 being deemed of immediate importance, takes effect

     1 50 upon enactment and applies retroactively to January 1,

House Amendment 8051 continued

     2  1 2007, for tax years beginning on or after that date.

     2  2    2.  The section of this Act that amends section

     2  3 422.9, applies>.

     2  4 #3.  Title page, line 1, by inserting after the

     2  5 word <Act> the following:  <updating references to the

     2  6 Internal Revenue Code and>.

     2  7

     2  8

     2  9                               
     2 10 RANTS of Woodbury

     2 11 HF 2417.701 82

     2 12 mg/rj/10317
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     1  1    Amend House File 2417 as follows:

     1  2 #1.  Page 1, by inserting before line 1 the

     1  3 following:

     1  4    <Section 1.  Section 422.7, subsection 31, Code

     1  5 Supplement 2007, is amended to read as follows:

     1  6    31.  a.  For a person who is disabled, or is

     1  7 fifty=five years of age or older, or is the surviving

     1  8 spouse of an individual or a survivor having an

     1  9 insurable interest in an individual who would have

     1 10 qualified for the exemption under this subsection for

     1 11 the tax year, subtract, to the extent included, the

     1 12 total amount of a governmental or other pension or

     1 13 retirement pay, including, but not limited to, defined

     1 14 benefit or defined contribution plans, annuities,

     1 15 individual retirement accounts, plans maintained or

     1 16 contributed to by an employer, or maintained or

     1 17 contributed to by a self=employed person as an

     1 18 employer, and deferred compensation plans or any

     1 19 earnings attributable to the deferred compensation

     1 20 plans, up to a maximum of six thousand dollars for a

     1 21 person, other than a husband or wife, who files a

     1 22 separate state income tax return and up to a maximum

     1 23 of twelve thousand dollars for a husband and wife who

     1 24 file a joint state income tax return.  However, a

     1 25 surviving spouse who is not disabled or fifty=five

     1 26 years of age or older can only exclude the amount of

     1 27 pension or retirement pay received as a result of the

     1 28 death of the other spouse.  A husband and wife filing

     1 29 separate state income tax returns or separately on a

     1 30 combined state return are allowed a combined maximum

     1 31 exclusion under this subsection of up to twelve

     1 32 thousand dollars.  The twelve thousand dollar

     1 33 exclusion shall be allocated to the husband or wife in

     1 34 the proportion that each spouse's respective pension

     1 35 and retirement pay received bears to total combined

     1 36 pension and retirement pay received.

     1 37    b.  (1)  For tax years beginning in the 2009

     1 38 calendar year, subtract, to the extent included,

     1 39 twenty percent of taxable pension benefits remaining

     1 40 after the subtraction in paragraph "a".
     1 41    (2)  For tax years beginning in the 2010 calendar

     1 42 year, subtract, to the extent included, forty percent

     1 43 of taxable pension benefits remaining after the

     1 44 subtraction in paragraph "a".
     1 45    (3)  For tax years beginning in the 2011 calendar

     1 46 year, subtract, to the extent included, sixty percent

     1 47 of taxable pension benefits remaining after the

     1 48 subtraction in paragraph "a".
     1 49    (4)  For tax years beginning in the 2012 calendar

     1 50 year, subtract, to the extent included, eighty percent

House Amendment 8052 continued

     2  1 of taxable pension benefits remaining after the

     2  2 subtraction in paragraph "a".
     2  3    (5)  For tax years beginning on or after January 1,

     2  4 2013, subtract, to the extent included, all taxable

     2  5 pension benefits remaining after the subtraction in

     2  6 paragraph "a".>

     2  7 #2.  Title page, line 1, by inserting after the

     2  8 word <certain> the following:  <pension benefits and>.

     2  9

     2 10

     2 11                               
     2 12 VAN FOSSEN of Scott

     2 13 HF 2417.202 82

     2 14 mg/rj/10622
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     1  1    Amend the amendment, H=8047, to House File 2359 as

     1  2 follows:

     1  3 #1.  Page 1, line 9, by inserting after the word

     1  4 <county> the following:  <, so long as the money

     1  5 distributed to a county does not supplant money

     1  6 appropriated by that county for the county director of

     1  7 veteran affairs>.

     1  8

     1  9

     1 10                               
     1 11 TYMESON of Madison

     1 12 HF 2359.702 82

     1 13 ec/nh/20384
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   1 27
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   1 30

   1 31

   1 32

   1 33

   1 34

   1 35

   1 36

   1 37
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   1 39
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   1 41

   1 42
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   1 44

   1 45

   1 46

   1 47

   1 48

   1 49

   1 50
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House File 2404 - Introduced
                                   HOUSE FILE       
                                   BY  RASMUSSEN, S. OLSON, HEATON,

                                       FORRISTALL, HUSEMAN, UPMEYER,

                                       STRUYK, TJEPKES, L. MILLER,

                                       WORTHAN, DRAKE, SODERBERG,

                                       BOAL, PAULSEN, GRASSLEY, DEYOE,

                                       SCHICKEL, ALONS, WATTS, ARNOLD,

                                       DOLECHECK, VAN ENGELENHOVEN,

                                       TYMESON, GRANZOW, RAECKER, SANDS,

                                       RANTS, BAUDLER, ROBERTS, RAYHONS,

                                       CHAMBERS, ANDERSON, and WIENCEK

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to certain policies of accident and sickness

  2    insurance and providing an applicability date.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6186YH 82

  5 av/nh/8

House File 2404 - Introduced continued
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  1  1    Section 1.  Section 514A.3, subsection 2, Code 2007, is

  1  2 amended by adding the following new paragraph:

  1  3    NEW PARAGRAPH.  l.  A provision as follows:

  1  4    CREDIT TOWARD PREEXISTING CONDITIONS WAITING PERIODS FOR

  1  5 CONTINUOUS GROUP COVERAGE:  A person who is accepted for

  1  6 coverage under an individual policy or contract of accident

  1  7 and sickness insurance shall be considered to satisfy

  1  8 preexisting conditions waiting period requirements of the

  1  9 policy or contract to the extent that such waiting periods

  1 10 were satisfied in prior continuous creditable coverage under a

  1 11 group policy or contract.

  1 12    Sec. 2.  APPLICABILITY.  This Act applies to policies or

  1 13 contracts of accident and sickness insurance delivered or

  1 14 issued for delivery in this state on or after July 1, 2008.

  1 15                           EXPLANATION

  1 16    This bill amends Code section 514A.3(2) to provide that an

  1 17 individual policy or contract of accident and sickness

  1 18 insurance delivered or issued for delivery in this state must

  1 19 include a provision that allows a person who is accepted for

  1 20 coverage to be considered to have satisfied preexisting

  1 21 conditions waiting period requirements of the policy or

  1 22 contract to the extent that such waiting periods were

  1 23 satisfied in prior continuous creditable coverage under a

  1 24 group policy or contract.  The bill applies to policies or

  1 25 contracts of accident and sickness insurance delivered or

  1 26 issued for delivery in this state on or after July 1, 2008.

  1 27    Code chapter 514A provides that, for purposes of the Code

  1 28 chapter, a policy of accident and sickness insurance means the

  1 29 same as a "policy of accident and health insurance" or a

  1 30 "policy of accident or health insurance".

  1 31 LSB 6186YH 82

  1 32 av/nh/8.1
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House File 2405 - Introduced
                                HOUSE FILE       
                                BY  WIENCEK, PAULSEN, WORTHAN, DE BOEF,

                                    FORRISTALL, L. MILLER, S. OLSON,

                                    HUSEMAN, UPMEYER, STRUYK, HEATON,

                                    TJEPKES, DRAKE, SODERBERG, ALONS,

                                    TYMESON, BOAL, DOLECHECK, GRANZOW,

                                    ARNOLD, GRASSLEY, SCHICKEL, WATTS,

                                    RASMUSSEN, RAECKER, BAUDLER, SANDS,

                                    DEYOE, RANTS, ROBERTS, RAYHONS,

                                    CHAMBERS, and ANDERSON

    Passed House, Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act requiring health insurance coverage to be offered to

  2    certain bona fide associations.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5916YH 82

  5 av/nh/14

House File 2405 - Introduced continued
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  1  1    Section 1.  Section 513B.2, subsection 6, paragraph b, Code

  1  2 Supplement 2007, is amended to read as follows:

  1  3    b.  A small employer carrier may shall establish additional

  1  4 groupings under each of the subparagraphs in paragraph "a" on

  1  5 the basis of underwriting criteria which are expected to

  1  6 produce substantial variation in the health care costs.  A

  1  7 small employer carrier shall offer health insurance coverage

  1  8 to a bona fide association as defined in section 509.1,

  1  9 subsection 8, paragraph "b", that meets criteria established

  1 10 by the commissioner by rule, utilizing the rating bands

  1 11 devised pursuant to the additional groupings established.
  1 12    Sec. 2.  RULES.  The commissioner shall propose rules that

  1 13 establish criteria for bona fide associations as required by

  1 14 this Act within one hundred twenty days of enactment.

  1 15                           EXPLANATION

  1 16    Code section 513B.2(6)(b) is amended to require an

  1 17 insurance carrier that provides small group health care

  1 18 coverage to establish additional groupings of small employers

  1 19 on the basis of underwriting criteria which are expected to

  1 20 produce substantial variation in health care costs, and to

  1 21 require such a carrier to offer health insurance coverage to a

  1 22 bona fide association as defined in Code section 509.1(8)(b)

  1 23 that meets criteria established by the commissioner by rule,

  1 24 utilizing the rating bands devised pursuant to the additional

  1 25 groupings established.  The commissioner is required to

  1 26 propose such rules within 120 days of the bill's enactment.

  1 27 LSB 5916YH 82

  1 28 av/nh/14
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House File 2406 - Introduced
                                      HOUSE FILE       
                                      BY  COMMITTEE ON TRANSPORTATION

                                      (SUCCESSOR TO HSB 560)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to regulation of commercial motor vehicle

  2    operators by the state department of transportation and

  3    providing penalties.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 5462HV 82

  6 dea/nh/8

House File 2406 - Introduced continued
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  1  1    Section 1.  Section 321.1, subsection 11, Code 2007, is

  1  2 amended by adding the following new paragraph:

  1  3    NEW PARAGRAPH.  f.  "Employer" means any person, including

  1  4 the United States, a state, the District of Columbia, or a

  1  5 political subdivision of a state, who owns or leases a

  1  6 commercial motor vehicle or assigns an employee to operate

  1  7 such a vehicle.

  1  8    Sec. 2.  Section 321.1, subsection 11, paragraphs f, g, and

  1  9 h, Code 2007, are amended to read as follows:

  1 10    f. g.  "Foreign jurisdiction" means a jurisdiction outside

  1 11 the fifty United States, the District of Columbia, and Canada.

  1 12    g. h.  "Nonresident commercial driver's license" means a

  1 13 commercial driver's license issued to a person who is not a

  1 14 resident of the United States or Canada.

  1 15    h. i.  "Tank vehicle" means a commercial motor vehicle that

  1 16 is designed to transport any liquid or gaseous materials

  1 17 within a tank having a rated capacity of one thousand one or

  1 18 more gallons that is either permanently or temporarily

  1 19 attached to the vehicle or chassis.  For purposes of this

  1 20 paragraph, "tank" does not include a portable tank with a

  1 21 rated capacity of less than one thousand gallons or a

  1 22 permanent tank with a rated capacity of one hundred nineteen

  1 23 gallons or less.
  1 24    Sec. 3.  Section 321.1, subsection 15, Code 2007, is

  1 25 amended to read as follows:

  1 26    15.  "Conviction" means a final conviction, a final

  1 27 administrative ruling or determination, or an unvacated

  1 28 forfeiture of bail or collateral deposited to secure a

  1 29 person's appearance in court.

  1 30    Sec. 4.  Section 321.1, subsection 42, paragraph a, Code

  1 31 2007, is amended to read as follows:

  1 32    a.  "Motor vehicle" means a vehicle which is

  1 33 self=propelled, but not including vehicles known as trackless

  1 34 trolleys which are propelled by electric power obtained from

  1 35 overhead trolley wires and are not operated upon rails.

House File 2406 - Introduced continued

  2  1    Sec. 5.  Section 321.208, subsection 1, paragraph d, Code

  2  2 2007, is amended to read as follows:

  2  3    d.  Operating a commercial motor vehicle involved in a

  2  4 fatal accident and being convicted of a moving traffic

  2  5 violation that contributed to the fatality, or manslaughter or

  2  6 vehicular homicide.

  2  7    Sec. 6.  Section 321.208, subsection 6, Code 2007, is

  2  8 amended to read as follows:

  2  9    6.  A person is disqualified from operating a commercial

  2 10 motor vehicle if the person receives convictions for

  2 11 committing within any three=year period two or more of the

  2 12 following offenses while operating a commercial motor vehicle

  2 13 or while operating a noncommercial motor vehicle and holding a

  2 14 commercial driver's license if the convictions result in the

  2 15 revocation, cancellation, or suspension of the person's

  2 16 commercial driver's license or noncommercial motor vehicle

  2 17 driving privileges:

  2 18    a.  Operating a commercial motor vehicle upon a highway

  2 19 when not issued a commercial driver's license.

  2 20    b.  Operating a commercial motor vehicle upon a highway

  2 21 when not issued the proper class of commercial driver's

  2 22 license or endorsements for the specific vehicle group being

  2 23 operated or for the passengers or type of cargo being

  2 24 transported.

  2 25    c.  Operating a commercial motor vehicle upon a highway

  2 26 without immediate possession of a driver's license valid for

  2 27 the vehicle operated.

  2 28    d.  Speeding fifteen miles per hour or more over the legal

  2 29 speed limit.
  2 30    e.  Reckless driving.
  2 31    f.  Any violation of the traffic laws, except a parking

  2 32 violation or a vehicle weight violation, which arises in

  2 33 connection with a fatal traffic accident.
  2 34    g.  Following another motor vehicle too closely.
  2 35    h.  Improper lane changes in violation of section 321.306.
House File 2406 - Introduced continued

  3  1    Sec. 7.  Section 321.208, subsection 7, Code 2007, is

  3  2 amended by striking the subsection.

  3  3    Sec. 8.  Section 321.208, subsection 8, Code 2007, is

  3  4 amended to read as follows:

  3  5    8.  The period of disqualification under subsections
  3  6 subsection 6 and 7 shall be sixty days for two offenses within

  3  7 any three=year period and one hundred twenty days for three

  3  8 offenses within any three=year period.  Multiple periods of

  3  9 disqualification shall be consecutive.
  3 10    Sec. 9.  Section 321.208, subsection 10, paragraph a, Code

  3 11 2007, is amended to read as follows:

  3 12    a.  For ninety days no less than one hundred eighty days

  3 13 and no more than one year upon conviction for the first

  3 14 violation of an out=of=service order; for one year, no less

  3 15 than two and not more than five years upon conviction for a

  3 16 second violation of an out=of=service order in separate

  3 17 incidents within a ten=year period; and for not less than

  3 18 three and not more than five years upon conviction for a third

  3 19 or subsequent violation of an out=of=service order in separate

  3 20 incidents within a ten=year period.

  3 21    Sec. 10.  Section 321.208A, Code 2007, is amended to read

  3 22 as follows:

  3 23    321.208A  OPERATION IN VIOLATION OF OUT=OF=SERVICE ORDER ==

  3 24 PENALTY PENALTIES.

  3 25    1.  A person required to hold a commercial driver's license

  3 26 to operate a commercial motor vehicle shall not operate a

  3 27 commercial motor vehicle on the highways of this state in

  3 28 violation of an out=of=service order issued by a peace officer

  3 29 for a violation of the out=of=service rules adopted by the

  3 30 department.  A driver who violates an out=of service order

  3 31 shall be subject to a fine of not less than two thousand five

  3 32 hundred dollars upon conviction for the first violation of an

  3 33 out=of=service order and not less than five thousand dollars

  3 34 for a second or subsequent violation of an out=of=service

  3 35 order in separate incidents within a ten=year period.
House File 2406 - Introduced continued

  4  1    2.  An employer shall not knowingly allow, require, permit,

  4  2 or authorize an employee to drive a commercial motor vehicle

  4  3 in violation of such an out=of=service order.  A person who

  4  4 violates this section shall be subject to a scheduled fine of

  4  5 one hundred dollars under section 805.8A, subsection 13,

  4  6 paragraph "c". An employer who violates this subsection shall

  4  7 be subject to a fine of not less than two thousand seven

  4  8 hundred fifty dollars and not more than twenty=five thousand

  4  9 dollars.
  4 10    Sec. 11.  NEW SECTION.  321.343A  EMPLOYER VIOLATIONS ==

  4 11 PENALTY.

  4 12    An employer shall not knowingly allow, require, permit, or

  4 13 authorize a driver to operate a commercial motor vehicle in

  4 14 violation of section 321.341 or 321.343 or any other federal

  4 15 or local law or regulation pertaining to railroad grade

  4 16 crossings.  An employer who violates this section shall be

  4 17 subject to a fine of not more than ten thousand dollars.

  4 18    Sec. 12.  Section 321.344A, subsection 2, Code 2007, is

  4 19 amended to read as follows:

  4 20    2.  A peace officer may initiate an investigation not more

  4 21 than seven calendar days after receiving a report of a

  4 22 violation pursuant to this section.  The peace officer may

  4 23 request that the owner of the vehicle supply information

  4 24 identifying the driver of the vehicle in accordance with

  4 25 section 321.484, or in the case of a commercial motor vehicle,

  4 26 the peace officer may request that the employer of the driver

  4 27 provide information identifying the driver of the vehicle.

  4 28    a.  If from the investigation, the peace officer is able to

  4 29 identify the driver of the vehicle and has reasonable cause to

  4 30 believe a violation has occurred, the peace officer shall

  4 31 prepare a uniform traffic citation for the violation and shall

  4 32 serve it personally or by certified mail on the driver of the

  4 33 vehicle.

  4 34    b.  If, from the investigation, the peace officer has

  4 35 reasonable cause to believe that a violation occurred but is

House File 2406 - Introduced continued

  5  1 unable to identify the driver, the peace officer shall serve a

  5  2 uniform traffic citation for the violation on the owner of the

  5  3 motor vehicle or, in the case of a commercial motor vehicle,

  5  4 on the employer of the driver.  Notwithstanding section

  5  5 321.484, in a proceeding where the peace officer who conducted

  5  6 the investigation was not able to identify the driver of the

  5  7 motor vehicle, proof that the motor vehicle described in the

  5  8 uniform traffic citation was used to commit the violation of

  5  9 section 321.341, 321.342, 321.343, or 321.344, together with

  5 10 proof that the defendant named in the citation was the owner

  5 11 of the motor vehicle or, in the case of a commercial motor

  5 12 vehicle, the employer of the driver, at the time the violation

  5 13 occurred, constitutes a permissible inference that the owner

  5 14 or employer was the driver person who committed the violation.

  5 15    c.  For purposes of this subsection, "owner" means a person

  5 16 who holds the legal title to a motor vehicle; however, if the

  5 17 motor vehicle is the subject of a security agreement with a

  5 18 right of possession in the debtor, the debtor shall be deemed

  5 19 the owner for purposes of this subsection, or if the motor

  5 20 vehicle is leased as defined in section 321.493, the lessee

  5 21 shall be deemed the owner for purposes of this subsection.

  5 22    Sec. 13.  Section 805.8A, subsection 13, paragraph c, Code

  5 23 2007, is amended to read as follows:

  5 24    c.  For violations under sections 321.208A, 321.364,

  5 25 321.450, 321.460, and 452A.52, the scheduled fine is one

  5 26 hundred dollars.

  5 27                           EXPLANATION

  5 28    This bill contains provisions relating to commercial motor

  5 29 vehicle regulation by the department of transportation that

  5 30 conform Iowa law more closely to federal law.

  5 31    For purposes of administering and enforcing commercial

  5 32 driver's license provisions, the bill defines the term

  5 33 "employer" to mean any person who owns or leases a commercial

  5 34 motor vehicle or assigns employees to operate such a vehicle,

  5 35 and the bill amends the definition of "tank vehicle" to
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  6  1 exclude portable tanks with a rated capacity of less than

  6  2 1,000 gallons and permanent tanks with a rated capacity of 119

  6  3 gallons or less.  The definition of "conviction", which

  6  4 applies for purposes of motor vehicle regulation generally, is

  6  5 amended to include a final administrative ruling or

  6  6 determination, and the definition of "motor vehicle" is

  6  7 amended to eliminate an obsolete reference to trackless

  6  8 trolleys.

  6  9    The bill combines language relating to disqualification

  6 10 from operating a commercial motor vehicle if the person

  6 11 receives convictions within a three=year period for two or

  6 12 more offenses committed while operating either a commercial

  6 13 motor vehicle or a noncommercial motor vehicle and holding a

  6 14 commercial motor driver's license.  The new language provides

  6 15 that multiple periods of disqualification shall be applied

  6 16 consecutively.

  6 17    The bill imposes civil penalties in place of a $100

  6 18 scheduled fine for violations of commercial motor vehicle

  6 19 out=of=service orders.  A driver who violates an

  6 20 out=of=service order is subject to a fine of not less than

  6 21 $2,500 upon conviction for a first violation and not less than

  6 22 $5,000 upon conviction for a second or subsequent violation

  6 23 within a 10=year period.  An employer who knowingly allows,

  6 24 requires, permits, or authorizes an employee to drive a

  6 25 commercial motor vehicle in violation of an out=of=service

  6 26 order is subject to a fine of not less than $2,750 and not

  6 27 more than $25,000.

  6 28    The bill provides that employers shall not knowingly allow,

  6 29 require, permit, or authorize a commercial motor vehicle

  6 30 operator to violate provisions relating to railroad=highway

  6 31 grade crossings.  The penalty imposed on employers for a

  6 32 violation is a fine of not more than $10,000.

  6 33    The bill amends an existing provision relating to

  6 34 violations committed by drivers for failure to stop at

  6 35 railroad crossings.  Under current law, if a peace officer is
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  7  1 unable to identify the driver of such a vehicle, a citation

  7  2 may be issued to the owner of the vehicle.  The bill expands

  7  3 that provision to allow the citation to be issued to the

  7  4 employer of the driver if the motor vehicle involved is a

  7  5 commercial motor vehicle.

  7  6 LSB 5462HV 82

  7  7 dea/nh/8
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                                      A BILL FOR
  1 An Act relating to the annual registration fee for certain motor

  2    vehicles equipped for persons with disabilities or used by

  3    persons with wheelchairs.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 5051HV 82

  6 md/rj/24
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  1  1    Section 1.  Section 321.109, subsection 1, paragraph b,

  1  2 Code 2007, is amended to read as follows:

  1  3    b.  The annual registration fee for a multipurpose vehicle,

  1  4 otherwise subject to paragraph "a", with permanently installed

  1  5 equipment manufactured for and necessary to assist a person

  1  6 with a disability who is either the owner or a member of the

  1  7 owner's household in entry and exit of the vehicle or for such
  1  8 a multipurpose vehicle if the vehicle's owner or a member of

  1  9 the vehicle owner's household uses a wheelchair as the only

  1 10 means of mobility shall be sixty dollars.  For purposes of

  1 11 this paragraph, "uses a wheelchair" does not include use of a

  1 12 wheelchair due to a temporary injury or medical condition.

  1 13                           EXPLANATION

  1 14    Currently a $60 annual registration fee applies to

  1 15 multipurpose vehicles, as defined in Code section 321.1,

  1 16 subsection 44, equipped for persons with disabilities or used

  1 17 by persons with wheelchairs.

  1 18    This bill provides that the $60 fee applies to any motor

  1 19 vehicle or station wagon so equipped.  However, under current

  1 20 law and the bill the $60 fee does not apply to a motor truck,

  1 21 motor home, ambulance, hearse, motorcycle, motorized bicycle,

  1 22 or a 1992 or older model year of a multipurpose vehicle.

  1 23 LSB 5051HV 82

  1 24 md/rj/24
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    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act providing for the regulation of food derived from cloned

  2    agricultural animals and providing penalties.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6001HH 82

  5 da/nh/24

House File 2408 - Introduced continued

PAG LIN

  1  1    Section 1.  NEW SECTION.  137G.1  DEFINITIONS.

  1  2    As used in this chapter, unless the context otherwise

  1  3 requires:

  1  4    1.  "Agricultural animal" means the same as defined in

  1  5 section 717A.1.

  1  6    2.  "Cloned agricultural animal" means an agricultural

  1  7 animal that is produced directly from a somatic cell nuclear

  1  8 transfer event.

  1  9    3.  "Department" means the department of inspections and

  1 10 appeals.

  1 11    4.  "Genetically designated agricultural animal" means an

  1 12 agricultural animal which births a cloned agricultural animal,

  1 13 a cloned agricultural animal, the progeny of an agricultural

  1 14 animal which births a cloned agricultural animal, or the

  1 15 progeny of a cloned agricultural animal.

  1 16    5.  "Genetically designated food" means any of the

  1 17 following:

  1 18    a.  Meat or a meat product derived from the carcass of a

  1 19 genetically designated agricultural animal.

  1 20    b.  Milk or a milk product derived from a genetically

  1 21 designated agricultural animal.

  1 22    6.  "In=state agricultural animal operation" or "operation"

  1 23 means the premises located in this state where an agricultural

  1 24 animal is fed or otherwise maintained, including a building,

  1 25 lot, yard, or corral.

  1 26    7.  "In=state food establishment" or "establishment"  means

  1 27 a food establishment licensed by the department pursuant to

  1 28 chapter 137F.

  1 29    8.  "In=state food processing plant" or "plant" means the

  1 30 premises located in this state where food derived from

  1 31 agricultural animals is processed or packaged for distribution

  1 32 to another person including but not limited to an in=state

  1 33 food establishment.  "In=state food processing plant" includes

  1 34 any of the following:

  1 35    a.  For meat, premises subject to inspection by the United
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  2  1 States department of agriculture including as provided in the

  2  2 federal Meat Inspection Act or the federal Poultry Products

  2  3 Inspection Act as provided in chapter 189A or by the

  2  4 department of agriculture and land stewardship as provided in

  2  5 chapter 189A.

  2  6    b.  For milk and dairy products, premises subject to

  2  7 inspection by the department of agriculture and land

  2  8 stewardship pursuant to chapter 192.

  2  9    Sec. 2.  NEW SECTION.  137G.2  DEPARTMENTAL ADMINISTRATION.

  2 10    The department of inspections and appeals in cooperation

  2 11 with the department of agriculture and land stewardship shall

  2 12 administer the provisions of this chapter.  The department of

  2 13 inspections and appeals shall adopt rules as necessary to

  2 14 administer this chapter.

  2 15    Sec. 3.  NEW SECTION.  137G.3  FOOD DERIVED FROM

  2 16 GENETICALLY DESIGNATED AGRICULTURAL ANIMALS.

  2 17    This chapter applies to food which is sold for human

  2 18 consumption, if the food is derived from a genetically

  2 19 designated agricultural animal, and if the food is any of the

  2 20 following:

  2 21    1.  Meat which includes fresh or frozen raw meat or a meat

  2 22 product.

  2 23    2.  Milk or a milk product produced from milk which is

  2 24 subject to regulation as provided in the "Grade "A"

  2 25 pasteurized milk ordinance, 2005 revision", including a

  2 26 subsequent revision of the ordinance as provided in section

  2 27 192.102.

  2 28    Sec. 4.  NEW SECTION.  137G.4  GENETICALLY DESIGNATED

  2 29 AGRICULTURAL ANIMAL REGISTRY.

  2 30    The department shall establish a genetically designated

  2 31 agricultural animal registry as provided in this section.  The

  2 32 department shall maintain the registry in an electronic format

  2 33 on its internet site.

  2 34    1.  a.  For an in=state agricultural animal operation, the

  2 35 owner or the operator of the operation shall register
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  3  1 information as required by the department.  The registered

  3  2 information shall include at least all of the following:

  3  3    (1)  The name and address of the operation.

  3  4    (2)  The type of genetically designated agricultural

  3  5 animals kept at the operation.

  3  6    (3)  Whether genetically designated agricultural animals

  3  7 are segregated from other agricultural animals of the same

  3  8 species.

  3  9    b.  An owner or operator shall register the information

  3 10 between July 1 and July 10 of each year as required by the

  3 11 department.

  3 12    2.  a.  For an in=state food processing plant, the owner or

  3 13 operator of the plant shall register information as required

  3 14 by the department.  The registered information shall include

  3 15 at least all of the following:

  3 16    (1)  The name and address of the plant.

  3 17    (2)  The type of food processed at the plant and the type

  3 18 of genetically designated food that is processed at the plant.

  3 19    (3)  Whether genetically designated agricultural animals

  3 20 are segregated from other agricultural animals of the same

  3 21 species.

  3 22    (4)  Whether genetically designated food is segregated from

  3 23 other food during processing.

  3 24    b.  An owner or operator shall register the information

  3 25 between July 1 and July 10 of each year as required by the

  3 26 department.

  3 27    3.  a.  For an in=state food establishment, the owner or

  3 28 manager of the establishment shall register information as

  3 29 required by the department.  The registered information shall

  3 30 include at least all of the following:

  3 31    (1)  The name and address of the food establishment.

  3 32    (2)  The type of food sold at the establishment, and the

  3 33 type of genetically designated food sold at the establishment.

  3 34    (3)  Whether genetically designated food is segregated from

  3 35 other food before it is offered for sale at retail.
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  4  1    b.  An owner or manager shall register the information

  4  2 between July 1 and July 10 of each year as required by the

  4  3 department.

  4  4    Sec. 5.  NEW SECTION.  137G.5  IN=STATE AGRICULTURAL ANIMAL

  4  5 OPERATIONS.

  4  6    This section applies to an in=state agricultural animal

  4  7 operation which keeps a genetically designated agricultural

  4  8 animal.

  4  9    1.  a.  Except as provided in paragraph "b", all

  4 10 agricultural animals of the same species shall be deemed to be

  4 11 genetically designated agricultural animals.

  4 12    b.  The department may approve a system which allows the

  4 13 operation to segregate genetically designated agricultural

  4 14 animals from other animals of the same species.  The other

  4 15 agricultural animals shall not be deemed genetically

  4 16 designated agricultural animals so long as the operation

  4 17 complies with departmental requirements.

  4 18    2.  a.  The operation shall register with the department

  4 19 and maintain records regarding the genetically designated

  4 20 agricultural animals that it keeps in a manner and according

  4 21 to procedures required by the department.  The operation shall

  4 22 keep records regarding all genetically designated agricultural

  4 23 animals that it receives from or transfers to another person

  4 24 in a manner required by the department.

  4 25    b.  The department may inspect the operation and may

  4 26 provide for the examination and reproduction of records

  4 27 maintained by the operation necessary to ensure compliance

  4 28 with this chapter.  The department may enter onto the

  4 29 operation's premises during regular business hours.

  4 30    3.  An operation is excused from the requirements of this

  4 31 section if both of the following apply:

  4 32    a.  The operation does not have actual knowledge that it

  4 33 has purchased a genetically designated agricultural animal.

  4 34    b.  The genetically designated agricultural animal registry

  4 35 does not include the name of the agricultural animal operation
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  5  1 which sold the agricultural animal to the operation.

  5  2    Sec. 6.  NEW SECTION.  137G.6  IN=STATE FOOD PROCESSING

  5  3 PLANTS.

  5  4    1.  This section applies to an in=state food processing

  5  5 plant that does any of the following:

  5  6    a.  Purchases a genetically designated agricultural animal

  5  7 from an in=state agricultural animal operation.

  5  8    b.  Purchases a genetically designated agricultural animal

  5  9 from another plant.

  5 10    c.  Purchases genetically designated food from another

  5 11 processor.

  5 12    2.  a.  Except as provided in paragraph "b", all

  5 13 agricultural animals kept, slaughtered, or processed shall be

  5 14 deemed to be genetically designated agricultural animals, and

  5 15 all food processed at the plant shall be deemed genetically

  5 16 designated food.

  5 17    b.  (1)  The department may approve a system which allows

  5 18 the plant to do any of the following:

  5 19    (a)  Segregate a genetically designated agricultural animal

  5 20 kept, slaughtered, or processed from other animals kept,

  5 21 slaughtered, or processed at the plant.

  5 22    (b)  Segregate the processing or packaging of genetically

  5 23 designated food.

  5 24    (2)  The other agricultural animals shall not be deemed

  5 25 genetically designated agricultural animals, and food shall

  5 26 not be deemed to be genetically designated food so long as the

  5 27 plant complies with departmental requirements.

  5 28    3.  a.  The plant shall register with the department and

  5 29 keep records regarding any genetically designated animal that

  5 30 it keeps, slaughters, or processes in a manner and according

  5 31 to procedures required by the department.  The plant shall

  5 32 keep records of all genetically designated animals that it

  5 33 receives from or transfers to another person in a manner

  5 34 required by the department.  The plant shall keep records

  5 35 regarding food derived from genetically designated
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  6  1 agricultural animals that it processes or packages.  The plant

  6  2 shall keep records of persons who transferred the food.

  6  3    b.  The department may inspect the plant and may provide

  6  4 for the examination and reproduction of records maintained by

  6  5 the plant necessary to ensure compliance with this chapter.

  6  6 The department may enter onto the plant's premises during

  6  7 regular business hours.

  6  8    4.  A plant may be excused from the requirements of this

  6  9 section if any of the following apply:

  6 10    a.  The processor is not a food facility required to

  6 11 register with the United States food and drug administration

  6 12 as provided in 21 C.F.R., ch. 1, pt. 1, subpt. H.

  6 13    b.  Both of the following apply:

  6 14    (1)  The plant did not have actual knowledge that it has

  6 15 purchased a genetically designated agricultural animal or

  6 16 genetically designated food.

  6 17    (2)  The genetically designated agricultural animal

  6 18 registry does not include the name of the agricultural animal

  6 19 operation or processor who sold the genetically designated

  6 20 agricultural animal or genetically designated food.

  6 21    Sec. 7.  NEW SECTION.  137G.7  IN=STATE FOOD ESTABLISHMENT.

  6 22    1.  This section applies to an in=state food establishment

  6 23 that does any of the following:

  6 24    a.  Purchases genetically designated food from an in=state

  6 25 food processing plant.

  6 26    b.  Purchases genetically designated food from another

  6 27 in=state food establishment.

  6 28    2.  a.  Except as provided in paragraph "b", all food sold

  6 29 by the establishment shall be deemed to be genetically

  6 30 designated food.

  6 31    b.  (1)  The department may approve a system which allows

  6 32 the establishment to segregate genetically designated food

  6 33 from other food.

  6 34    (2)  The other food shall not be deemed to be genetically

  6 35 designated food so long as the establishment complies with
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  7  1 departmental requirements.

  7  2    3.  a.  The establishment shall register with the

  7  3 department and keep records regarding genetically designated

  7  4 food that it transfers to another person.

  7  5    b.  The department may inspect the establishment and may

  7  6 provide for the examination and reproduction of records

  7  7 maintained by the establishment necessary to ensure compliance

  7  8 with this chapter.  The department may enter onto the

  7  9 establishment's premises during regular business hours.

  7 10    4.  An establishment may be excused from the requirements

  7 11 of this section if all of the following apply:

  7 12    a.  The establishment did not have actual knowledge that it

  7 13 received genetically designated food.

  7 14    b.  The genetically designated agricultural animal registry

  7 15 does not include the following:

  7 16    (1)  The name of the operation or plant that transferred

  7 17 the genetically designated food to the establishment.

  7 18    (2)  The name of another establishment that transferred the

  7 19 genetically designated food to the establishment.

  7 20    Sec. 8.  NEW SECTION.  137G.8  LABELING REQUIREMENTS.

  7 21    1.  Genetically designated food sold on a retail basis must

  7 22 be labeled as provided in this section.  The label shall be

  7 23 displayed on the food package or in proximity to the food in a

  7 24 manner that is most likely to be displayed, presented, shown,

  7 25 or examined under customary conditions of display for retail

  7 26 sale.  The label shall be large enough to accommodate the

  7 27 following message:

  7 28    THIS FOOD IS PRODUCED USING AN AGRICULTURAL ANIMAL THAT WAS

  7 29 PRODUCED THROUGH CLONING OR OTHER GENETIC MODIFICATION

  7 30    2.  For the purpose of uniformity, the department shall

  7 31 adopt rules providing for the font and type size of the

  7 32 display and the message.

  7 33    Sec. 9.  NEW SECTION.  137G.9  STOP SALE ORDER.

  7 34    The department may issue a stop order to a person who

  7 35 transfers or represents an agricultural animal in violation of
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  8  1 this chapter or who transfers, represents, or labels food in

  8  2 violation of this chapter.

  8  3    1.  The department may issue a written order to stop the

  8  4 person in control of the agricultural animal or food.  The

  8  5 person named in the order shall not transfer the agricultural

  8  6 animal or food until the department determines that the

  8  7 agricultural animal or food is in compliance with this

  8  8 chapter.

  8  9    2.  The department may require that the agricultural animal

  8 10 or food be held at a designated place until released by the

  8 11 department.

  8 12    3.  The department or the attorney general may enforce the

  8 13 stop order by petitioning the district court in the county

  8 14 where the agricultural product is being sold.

  8 15    4.  The department shall release the agricultural animal or

  8 16 food when the department issues a release order upon

  8 17 satisfaction that legal requirements compelling the issuance

  8 18 of the stop sale order are satisfied.  If the person is found

  8 19 to have violated this chapter, the person shall pay all

  8 20 expenses incurred by the department in connection with the

  8 21 removal of the agricultural animal or food.

  8 22    Sec. 10.  NEW SECTION.  137G.10  CIVIL PENALTIES.

  8 23    The department may establish, assess, and collect civil

  8 24 penalties which shall be imposed against a person in violation

  8 25 of this chapter.  The amount of the civil penalty shall not

  8 26 exceed ten thousand dollars for each violation and each day

  8 27 that a violation continues shall be deemed a separate offense.

  8 28    Sec. 11.  NEW SECTION.  137G.11  FEDERAL LAW.

  8 29    This chapter shall be implemented consistent with federal

  8 30 law.  The department shall petition the federal food and drug

  8 31 administration of the United States department of health and

  8 32 human services to obtain any necessary waivers in order to

  8 33 implement this chapter.

  8 34                           EXPLANATION

  8 35    This bill regulates the labeling of food which is meat,
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  9  1 meat products, milk, or milk products derived from a cloned

  9  2 agricultural animal or any agricultural animal which births a

  9  3 cloned agricultural animal, a cloned agricultural animal, the

  9  4 progeny of an agricultural animal which births a cloned

  9  5 agricultural animal, or the progeny of a cloned agricultural

  9  6 animal.  These animals are classified as genetically

  9  7 designated agricultural animals.

  9  8    The bill provides that the department of inspections and

  9  9 appeals in cooperation with the department of agriculture and

  9 10 land stewardship is responsible for administering the

  9 11 provisions.

  9 12    The bill requires the department to establish a genetically

  9 13 designated agricultural animal registry.  An in=state

  9 14 agriculture animal operation, processing plant, or food

  9 15 establishment must register with the department if it keeps or

  9 16 transfers a genetically designated agricultural animal or

  9 17 genetically designated food.

  9 18    The bill provides that all agricultural animals kept by an

  9 19 in=state operation or in=state processing plant that keeps

  9 20 genetically designated agricultural animals are deemed to be

  9 21 genetically designated agricultural animals unless the

  9 22 department approves a special system of segregation.  It

  9 23 provides that all food processed by an in=state processing

  9 24 plant that processes genetically designated food shall be

  9 25 deemed to be genetically designated food unless the department

  9 26 approves a special system of segregation.  It provides that

  9 27 all food sold by a food establishment that sells genetically

  9 28 designated agricultural food is deemed to be genetically

  9 29 designated food unless the department approves a special

  9 30 system of segregation.

  9 31    The bill requires that any person who sells food on a

  9 32 retail basis must label genetically designated food according

  9 33 to requirements established by the department.

  9 34    The bill provides that the department may issue a stop

  9 35 order to a person who transfers or fails to register an
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 10  1 agricultural animal in violation of the bill or who labels

 10  2 food in violation of the bill.

 10  3    The bill provides that the department may impose a civil

 10  4 penalty not to exceed $10,000 against a person who violates a

 10  5 provision of the bill.

 10  6    The bill provides that its provisions are to be implemented

 10  7 consistently with federal law, and that the department must

 10  8 petition the federal food and drug administration of the

 10  9 United States department of health and human services to

 10 10 obtain any necessary waivers in order to implement its

 10 11 provisions.

 10 12 LSB 6001HH 82

 10 13 da/nh/24
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                                      A BILL FOR
  1 An Act relating to the practice of healing arts by unlicensed

  2    persons and providing remedies.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5855YH 82

  5 jr/nh/14
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  1  1    Section 1.  NEW SECTION.  147.161  IOWA ACCESS TO WELLNESS

  1  2 ACT == LEGISLATIVE FINDINGS == DEFINITION.

  1  3    1.  SHORT TITLE.  This section and sections 147.162 through

  1  4 147.165 shall be known and may be cited as the "Iowa Access to

  1  5 Wellness Act".

  1  6    2.  LEGISLATIVE FINDINGS AND INTENT.

  1  7    a.  The general assembly recognizes all of the following:

  1  8    (1)  The right of liberty and self=determination in

  1  9 individuals' selection of healing arts providers and methods

  1 10 to meet a wide variety of highly individual and personally

  1 11 determined needs, including comfort, well=being, vitality,

  1 12 prevention of disease, treatment of chronic and acute

  1 13 conditions, and self=development.

  1 14    (2)  That individuals are ultimately responsible for

  1 15 choosing their wellness care because they are the ones that

  1 16 experience the effects of that care on their well=being.

  1 17    (3)  That the exercise of the right to liberty and

  1 18 self=determination in regard to health care requires freedom

  1 19 to access all information and all methods and providers deemed

  1 20 of value by individuals so that they may have the best

  1 21 opportunity to find their most suitable path to health and

  1 22 well=being.

  1 23    (4)  That the threat of prosecution under the chapters

  1 24 contained in this subtitle pertaining to licensure

  1 25 requirements for health care providers, has significantly,

  1 26 harmfully, and unnecessarily limited the availability of many

  1 27 healing arts services in Iowa by potentially subjecting the

  1 28 unlicensed providers of those services to fines, penalties,

  1 29 and the restriction of their practice.

  1 30    b.  The general assembly enacts sections 147.162 through

  1 31 147.165 for the purpose of promoting provision of natural,

  1 32 holistic, ethnic, indigenous, and other alternative approaches

  1 33 to wellness in the state of Iowa.

  1 34    3.  For purposes of this section and sections 147.162

  1 35 through 147.165, "practice of healing arts" includes any
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  2  1 system, treatment, operation, diagnosis, prescription, or

  2  2 practice for the ascertainment, cure, relief, palliation,

  2  3 adjustment, or correction of any human disease, ailment, pain,

  2  4 deformity, injury, or physical or mental condition.

  2  5    Sec. 2.  NEW SECTION.  147.162  PROVISIONS NOT APPLICABLE.

  2  6    1.  The provisions of this chapter, chapter 272C, or any

  2  7 chapter contained in this subtitle relating to the licensing

  2  8 of a health care provider, shall not be construed to prohibit

  2  9 the practice of healing arts diagnoses and treatments by an

  2 10 unlicensed person provided that the requirements of section

  2 11 147.163 and 147.164 are met.

  2 12    2.  The provisions of this chapter, chapter 272C, or any

  2 13 chapter contained in this subtitle shall not be construed to

  2 14 apply to, control, or prevent the practice of healing arts

  2 15 diagnoses and treatments by persons already lawfully exempt

  2 16 from an applicable licensing chapter.  The penalty provisions

  2 17 of section 147.86, or specific penalty provisions contained

  2 18 within an otherwise applicable licensing chapter, shall not

  2 19 apply to the practice of healing arts diagnoses and treatments

  2 20 by an unlicensed person provided that the requirements of

  2 21 sections 147.163 and 147.164 are met.

  2 22    Sec. 3.  NEW SECTION.  147.163  PROVISION OF HEALTH CARE BY

  2 23 UNLICENSED PERSONS.

  2 24    Notwithstanding any other provision to the contrary, a

  2 25 person who is not licensed by the state as a health care

  2 26 professional, and who provides healing arts diagnoses and

  2 27 treatments, does not violate the provisions of this subtitle

  2 28 or chapter 272C, pertaining to health care provider licensure

  2 29 requirements, unless the person does any of the following:

  2 30    1.  Performs surgery, sets fractures, or performs any other

  2 31 invasive procedure that cuts the skin.

  2 32    2.  Prescribes or administers X=ray radiation.

  2 33    3.  Prescribes or administers drugs, devices, or controlled

  2 34 substances for which a prescription by a licensed health care

  2 35 provider is required.
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  3  1    4.  Represents, states, indicates, advertises, or implies

  3  2 that the person has been issued a license to practice a health

  3  3 care profession in this state.

  3  4    Sec. 4.  NEW SECTION.  147.164  DISCLOSURES BY UNLICENSED

  3  5 PERSONS WHO PROVIDE HEALTH CARE.

  3  6    1.  An unlicensed person who advertises in any media that

  3  7 the person is a provider of healing arts diagnoses and

  3  8 treatments, or who receives financial compensation for the

  3  9 provision of healing arts diagnoses and treatments, shall,

  3 10 prior to the provision of such services, provide a prospective

  3 11 client a plainly worded written statement disclosing all of

  3 12 the following:

  3 13    a.  That the provider is not a licensed health care

  3 14 provider pursuant to the licensure provisions of any of the

  3 15 chapters of this subtitle.

  3 16    b.  The nature of the health care diagnoses and treatments

  3 17 to be provided.

  3 18    c.  The education, training, experience, or other

  3 19 credentials or qualifications of the unlicensed provider

  3 20 regarding the diagnoses and treatments being provided,

  3 21 accompanied by the following statement:

  3 22    "The state of Iowa has not adopted educational and training

  3 23 standards for unlicensed providers of health care services.

  3 24 This statement of credentials is for informational purposes

  3 25 only.  If a client wishes to receive health care from a

  3 26 licensed health care provider, the client may seek such care

  3 27 at any time.  Clients receiving treatment from a licensed

  3 28 provider of health care should consult with that licensed

  3 29 provider before modifying or discontinuing such treatment."

  3 30    d.  Whether the provider has voluntarily relinquished a

  3 31 license to practice any health care profession in Iowa or

  3 32 elsewhere under threat of discipline by a licensing board or

  3 33 agency, civil liability, or criminal prosecution.

  3 34    e.  Whether the provider has had a license to practice any

  3 35 health care profession revoked for misconduct in this or any

House File 2409 - Introduced continued

  4  1 other state.

  4  2    f.  Whether the provider has been convicted of or

  4  3 adjudicated guilty of a criminal offense against a minor, or

  4  4 of sexual exploitation, or of a sexually violent crime against

  4  5 any person, or is under indictment for any such crimes.

  4  6    g.  That the parent or legal guardian of a minor seeking

  4  7 treatment has a right to request and receive written

  4  8 permission from the provider for access to the relevant data

  4  9 in the Iowa child abuse registry.

  4 10    2.  An unlicensed provider of healing arts diagnoses and

  4 11 treatments shall obtain written acknowledgment from a

  4 12 prospective client indicating that the prospective client has

  4 13 been provided with the statement of disclosures pursuant to

  4 14 subsection 1, and shall supply the client with a copy of the

  4 15 disclosures and acknowledgment.  The acknowledgment shall be

  4 16 retained by the provider for a two=year period.

  4 17    3.  Any advertisement by an unlicensed provider of healing

  4 18 arts diagnoses and treatments shall disclose that the provider

  4 19 has not been issued a license to practice a licensed health

  4 20 care profession in this state.

  4 21    4.  Upon request, an unlicensed provider of healing arts

  4 22 diagnoses and treatments shall give written permission to a

  4 23 parent or legal guardian of a minor to allow the parent or

  4 24 legal guardian to access data in regard to the provider in the

  4 25 central registry for founded child abuse pursuant to section

  4 26 235A.15, subsection 2, paragraph "f".

  4 27    Sec. 5.  NEW SECTION.  147.165  SCOPE == REMEDIES.

  4 28    1.  The department of public health may issue an immediate

  4 29 cease and desist order, subject to the provisions of chapter

  4 30 17A, or seek a temporary or permanent injunction, against an

  4 31 unlicensed provider of healing arts diagnoses and treatments

  4 32 who fails to comply with the provisions of sections 147.163

  4 33 and 147.164.

  4 34    2.  State criminal and civil law not relating to the

  4 35 provision of health care shall continue to apply to unlicensed
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  5  1 providers of healing arts diagnoses and treatments.

  5  2    3.  This section does not limit the right of any person to

  5  3 seek relief for negligent or willful harm, or to seek any

  5  4 other civil remedy against an unlicensed provider of healing

  5  5 arts diagnoses and treatments.

  5  6    4.  This section does not restrict the state from taking

  5  7 criminal or civil action regarding the maltreatment of minors.

  5  8                           EXPLANATION

  5  9    This bill establishes an Iowa Access to Wellness Act

  5 10 dealing with the provision of healing arts diagnoses and

  5 11 treatment by unlicensed persons.  The "practice of healing

  5 12 arts" is defined to include any system, treatment, operation,

  5 13 diagnosis, prescription, or practice for the ascertainment,

  5 14 cure, relief, palliation, adjustment, or correction of any

  5 15 human disease, ailment, pain, deformity, injury, or physical

  5 16 or mental condition.

  5 17    The bill contains intent language indicating that the

  5 18 general assembly recognizes the right to liberty and

  5 19 self=determination in regard to health care.  The intent

  5 20 section also indicates that the general assembly recognizes

  5 21 that the threat of prosecution under the professional

  5 22 licensing chapters contained in Code Title IV, subtitle 3, has

  5 23 significantly, harmfully, and unnecessarily limited the

  5 24 availability of many healing arts services in Iowa by

  5 25 potentially subjecting the unlicensed providers of those

  5 26 services to fines, penalties, and the restriction of their

  5 27 practice.  The bill sets forth provisions to remedy this

  5 28 situation.

  5 29    The bill provides that Code Title IV, subtitle 3, and Code

  5 30 chapter 272C, relating to the licensing of health care

  5 31 providers, shall not be construed to prohibit the practice of

  5 32 healing arts diagnoses and treatments by an unlicensed person

  5 33 provided that the requirements of new Code sections 147.163

  5 34 and 147.164, relating to prohibited practices and disclosure,

  5 35 are met, nor shall they be construed to apply to, control, or
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  6  1 prevent the practice of healing arts diagnoses and treatments

  6  2 by persons already lawfully exempt from an applicable

  6  3 licensing Code chapter.  The bill provides for specific

  6  4 disclosures by an unlicensed provider of healing arts

  6  5 diagnoses and treatments and sets out certain limitations on

  6  6 their scope of practice.

  6  7 LSB 5855YH 82

  6  8 jr/nh/14
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                                       HOUSE FILE       
                                       BY  COMMITTEE ON STATE

                                           GOVERNMENT

                                       (SUCCESSOR TO HSB 640)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to alarm system installer or contractor

  2    certification and electrician licensure provisions, and

  3    providing an effective date.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 5354HV 82

  6 rn/nh/5
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  1  1    Section 1.  Section 100C.3, Code Supplement 2007, is

  1  2 amended by adding the following new subsection:

  1  3    NEW SUBSECTION.  1A.  An applicant for certification as an

  1  4 alarm system contractor or an alarm system installer shall be

  1  5 subject to a national criminal history check through the

  1  6 federal bureau of investigation.  The applicant shall provide

  1  7 fingerprints to the department of public safety for submission

  1  8 through the state criminal history repository to the federal

  1  9 bureau of investigation.  Fees for the national criminal

  1 10 history check shall be paid by the applicant or the

  1 11 applicant's employer.  The results of a criminal history check

  1 12 conducted pursuant to this subsection shall not be considered

  1 13 a public record under chapter 22.

  1 14    Sec. 2.  Section 103.22, subsections 2 and 3, Code

  1 15 Supplement 2007, are amended to read as follows:

  1 16    2.  Require employees of municipal corporations utilities,

  1 17 electric membership or cooperative associations, public

  1 18 utility corporations investor=owned utilities, rural water

  1 19 associations or districts, railroads, telecommunications

  1 20 companies, franchised cable television operators, or

  1 21 commercial or industrial companies performing manufacturing,

  1 22 installation, and repair work for such employer to hold

  1 23 licenses while acting within the scope of their employment.

  1 24    3.  Require any person doing work for which a license would

  1 25 otherwise be required under this chapter to hold a license

  1 26 issued under this chapter if the person is the holder of a

  1 27 valid license issued by any political subdivision, so long as

  1 28 the person makes electrical installations only in the

  1 29 jurisdictional limits of such political subdivision and such

  1 30 license issued by the political subdivision meets the

  1 31 requirements is based upon requirements that are substantially

  1 32 equivalent to the licensing requirements of this chapter.

  1 33    Sec. 3.  2007 Iowa Acts, chapter 197, section 40, is

  1 34 amended to read as follows:

  1 35    SEC. 40.  103.30  INSPECTIONS NOT REQUIRED.
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  2  1    Nothing in this chapter shall be construed to require the

  2  2 work of employees of municipal corporations utilities,

  2  3 railroads, electric membership or cooperative associations,

  2  4 public utility corporations investor=owned utilities, rural

  2  5 water associations or districts, or telecommunications systems

  2  6 to be inspected while acting within the scope of their

  2  7 employment.

  2  8    Sec. 4.  EFFECTIVE DATE.  Sections 1 and 2 of this Act,

  2  9 being deemed of immediate importance, take effect upon

  2 10 enactment.

  2 11                           EXPLANATION

  2 12    This bill relates to requirements pertaining to applicants

  2 13 for alarm system contractor and installer certification, and

  2 14 to specified exceptions to electrician licensure provisions.

  2 15    The bill provides that applicants for certification as an

  2 16 alarm system contractor or alarm system installer must provide

  2 17 fingerprints to the department of public safety for submission

  2 18 through the state criminal history repository to the federal

  2 19 bureau of investigation for the purposes of conducting a

  2 20 national criminal history check.  The bill states that fees

  2 21 for the history check shall be paid by the applicant or the

  2 22 applicant's employer, and that the results of the check shall

  2 23 not be considered a public record under Code chapter 22.

  2 24    The bill also changes references to municipal corporations

  2 25 in portions of Code chapter 103 providing exceptions from

  2 26 electrician licensure requirements.  The bill changes an

  2 27 exception for municipal corporation employees acting within

  2 28 the scope of their employment to refer to municipal utility

  2 29 employees, and makes a corresponding clarification changing

  2 30 public utility corporations to investor=owned utilities.  The

  2 31 result of these changes is to clarify that employees of

  2 32 investor=owned utilities, municipal utilities, and electric

  2 33 membership or cooperative associations acting within the scope

  2 34 of their employment are all exempt.  References are changed in

  2 35 current statutory law, and also in electrician licensure
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  3  1 provisions not taking effect until January 1, 2009.

  3  2    Additionally, the bill modifies an exception from

  3  3 electrician licensure for persons holding a valid license

  3  4 issued by a political subdivision and doing work only within

  3  5 that political subdivision's jurisdictional limits.

  3  6 Currently, the exception is available if the political

  3  7 subdivision issues a license which meets the requirements of

  3  8 Code chapter 103.  The bill modifies this provision such that

  3  9 the license issued by a political subdivision shall be based

  3 10 upon requirements substantially equivalent to the licensing

  3 11 requirements of the Code chapter.

  3 12    Sections of the bill amending provisions currently in

  3 13 effect take effect upon enactment.

  3 14 LSB 5354HV 82

  3 15 rn/nh/5
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                                       HOUSE FILE       
                                       BY  COMMITTEE ON STATE

                                           GOVERNMENT

                                       (SUCCESSOR TO HSB 510)

    Passed House, Date               Passed Senate,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act providing for changes in electrician licensure

  2    requirements for specified licensure classifications, and

  3    providing an effective date.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 5366HV 82

  6 rn/rj/8
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  1  1    Section 1.  Section 103.10, subsection 3, paragraph a, Code

  1  2 Supplement 2007, is amended to read as follows:

  1  3    a.  An applicant who can provide proof acceptable to the

  1  4 board that the applicant has been working in the electrical

  1  5 business and involved in planning for, laying out,

  1  6 supervising, and installing electrical wiring, apparatus, or

  1  7 equipment for light, heat, and power prior to 1990 since

  1  8 January 1, 1998, and for a total of at least sixteen thousand

  1  9 hours, of which at least eight thousand hours shall have been

  1 10 accumulated since January 1, 1998, may be granted a class B

  1 11 master electrician license without taking an examination.  An

  1 12 applicant who is issued a class B master electrician license

  1 13 pursuant to this section shall not be authorized to plan, lay

  1 14 out, or supervise the installation of electrical wiring,

  1 15 apparatus, and equipment in a political subdivision which,

  1 16 prior to or after January 1, 2008, establishes licensing

  1 17 standards which preclude such work by class B master

  1 18 electricians in the political subdivision.  The board shall

  1 19 adopt rules establishing procedures relating to the

  1 20 restriction of a class B master electrician license pursuant

  1 21 to this subsection.

  1 22    Sec. 2.  Section 103.12, subsection 3, paragraph a, Code

  1 23 Supplement 2007, is amended to read as follows:

  1 24    a.  An applicant who can provide proof acceptable to the

  1 25 board that the applicant has been employed as a journeyman

  1 26 electrician since 1990 January 1, 1998, and for a total of at

  1 27 least sixteen thousand hours, of which at least eight thousand

  1 28 hours shall have been accumulated since January 1, 1998, may

  1 29 be granted a class B journeyman electrician license without

  1 30 taking an examination.  An applicant who is issued a class B

  1 31 journeyman electrician license pursuant to this section shall

  1 32 not be authorized to wire for or install electrical wiring,

  1 33 apparatus, and equipment in a political subdivision which,

  1 34 prior to or after January 1, 2008, establishes licensing

  1 35 standards which preclude such work by class B journeyman
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  2  1 electricians in the political subdivision.  The board shall

  2  2 adopt rules establishing procedures relating to the

  2  3 restriction of a class B journeyman electrician license

  2  4 pursuant to this subsection.

  2  5    Sec. 3.  EFFECTIVE DATE.  This Act, being deemed of

  2  6 immediate importance, takes effect upon enactment.

  2  7                           EXPLANATION

  2  8    This bill modifies requirements applicable for licensure as

  2  9 a Class B master electrician or a Class B journeyman

  2 10 electrician pursuant to Code chapter 103.  Currently, an

  2 11 applicant who can provide proof that the applicant has been

  2 12 working in the electrical business and involved in planning

  2 13 for, laying out, supervising, and installing electrical

  2 14 wiring, apparatus, or equipment for light, heat, and power

  2 15 prior to 1990 may be granted a Class B master electrician

  2 16 license by the electrical examining board without taking an

  2 17 examination.  The bill changes the condition for licensure

  2 18 without an examination to performing the applicable work

  2 19 activities since January 1, 1998, and for a total of at least

  2 20 16,000 hours, of which at least 8,000 hours shall have been

  2 21 accumulated since January 1, 1998.  Similarly, an applicant

  2 22 who can provide proof that the applicant has been employed as

  2 23 a journeyman electrician may currently be granted licensure as

  2 24 a Class B journeyman electrician without taking an examination

  2 25 if so employed since 1990.  The bill makes a corresponding

  2 26 change in the condition for licensure as a Class B journeyman

  2 27 electrician without an examination to employment since January

  2 28 1, 1998, and for a total of at least 16,000 hours, of which at

  2 29 least 8,000 hours shall have been accumulated since January 1,

  2 30 1998.

  2 31    The bill takes effect upon enactment.

  2 32 LSB 5366HV 82

  2 33 rn/rj/8
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                                       HOUSE FILE       
                                       BY  COMMITTEE ON STATE

                                           GOVERNMENT

                                        (SUCCESSOR TO HSB 642)

    Passed House, Date               Passed Senate,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to conflicts of interest, lobbying activities,

  2    and receipt of gifts by certain government officials and

  3    employees.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 5487HV 82

  6 av/rj/5
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  1  1    Section 1.  Section 68B.2A, Code 2007, is amended by adding

  1  2 the following new subsection:

  1  3    NEW SUBSECTION.  4.  The board shall adopt rules pursuant

  1  4 to chapter 17A further delineating particular situations where

  1  5 outside employment or activity of officials and state

  1  6 employees of the executive branch will be deemed to create an

  1  7 unacceptable conflict of interest.

  1  8    Sec. 2.  Section 68B.5A, subsections 2 and 5, Code 2007,

  1  9 are amended to read as follows:

  1 10    2.  The head of a major subunit of a department or

  1 11 independent state agency whose position involves substantial

  1 12 exercise of administrative discretion or the expenditure of

  1 13 public funds, a full=time employee of an office of a statewide

  1 14 elected official whose position involves substantial exercise

  1 15 of administrative discretion or the expenditure of public

  1 16 funds, or a legislative employee whose position involves a

  1 17 substantial exercise of administrative discretion or the

  1 18 expenditure of public funds, shall not, during the time in

  1 19 which the person serves or is employed by the state, act as a

  1 20 lobbyist before the agency in which the person is employed or

  1 21 before state agencies, officials, or employees with whom the

  1 22 person has substantial or regular contact as part of the

  1 23 person's duties, unless the person is designated, by the

  1 24 agency in which the person serves or is employed, to represent

  1 25 the official position of the agency.

  1 26    5.  The head of a major subunit of a department or

  1 27 independent state agency whose position involves substantial

  1 28 exercise of administrative discretion or the expenditure of

  1 29 public funds, a full=time employee of an office of a statewide

  1 30 elected official whose position involves substantial exercise

  1 31 of administrative discretion or the expenditure of public

  1 32 funds, or a legislative employee whose position involves a

  1 33 substantial exercise of administrative discretion or the

  1 34 expenditure of public funds, shall not, within two years after

  1 35 termination of employment, become a lobbyist before the agency
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  2  1 in which the person was employed or before state agencies or

  2  2 officials or employees with whom the person had substantial

  2  3 and regular contact as part of the person's former duties.

  2  4    Sec. 3.  Section 68B.22, subsection 4, Code Supplement

  2  5 2007, is amended by adding the following new paragraph:

  2  6    NEW PARAGRAPH.  hh.  Food and beverages provided at a meal

  2  7 that is part of a bona fide event or program at which the

  2  8 recipient is being honored for public service.

  2  9                           EXPLANATION

  2 10    This bill relates to conflicts of interest, lobbying

  2 11 activities, and receipt of gifts by certain government

  2 12 officials and employees.

  2 13    Code section 68B.2A(4) is amended to require the Iowa

  2 14 ethics and campaign disclosure board to adopt administrative

  2 15 rules further delineating particular situations where outside

  2 16 employment or activity of officials and state employees of the

  2 17 executive branch will be deemed to create an unacceptable

  2 18 conflict of interest.

  2 19    Code section 68B.5A(2), (5) is amended to ban certain

  2 20 lobbying activities by the head of a major subunit of a

  2 21 department or independent state agency, or by a full=time

  2 22 employee of an office of a statewide elected official, if such

  2 23 person's position involves a substantial exercise of

  2 24 administrative discretion or the expenditure of public funds.

  2 25    Code section 68B.22(4) is amended to provide that food and

  2 26 beverages provided at a meal that is part of a bona fide event

  2 27 or program at which the recipient is being honored for public

  2 28 service may be received by a public official, public employee,

  2 29 candidate, or members of the immediate family of the public

  2 30 official, public employee, or candidate.

  2 31 LSB 5487HV 82

  2 32 av/rj/5
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                                      HOUSE FILE       
                                      BY  COMMITTEE ON TRANSPORTATION

                                      (SUCCESSOR TO HSB 559)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act providing increased penalties for speeding violations

  2    committed by a motor vehicle operator in a road work zone.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5483HV 82

  5 dea/nh/8
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  1  1    Section 1.  Section 321.253, Code 2007, is amended to read

  1  2 as follows:

  1  3    321.253  DEPARTMENT TO ERECT SIGNS.

  1  4    1.  The department shall place and maintain such

  1  5 traffic=control devices, conforming to its manual and

  1  6 specifications, upon all primary highways as it shall deem
  1  7 deems necessary to indicate and to carry out the provisions of

  1  8 this chapter or to regulate, warn, or guide traffic.  Whenever

  1  9 practical, said the devices or signs shall be purchased from

  1 10 the director of the Iowa department of corrections.

  1 11    2.  The department shall post signs informing motorists of

  1 12 the penalties for speeding in a road work zone and that the

  1 13 scheduled fine for committing a any other moving traffic

  1 14 violation in a road work zone is doubled.

  1 15    Sec. 2.  Section 805.8A, subsection 14, paragraph i, Code

  1 16 2007, is amended to read as follows:

  1 17    i.  ROAD WORK ZONE VIOLATIONS.  The scheduled fine for any

  1 18 moving traffic violation under chapter 321, as provided in

  1 19 this section, shall be doubled if the violation occurs within

  1 20 any road work zone, as defined in section 321.1.  However,

  1 21 notwithstanding subsection 5, the scheduled fine for violating

  1 22 the speed limit in a road work zone is as follows:
  1 23    (1)  One hundred fifty dollars for speed not more than ten

  1 24 miles per hour over the posted speed limit.
  1 25    (2)  Three hundred dollars for speed greater than ten but

  1 26 not more than twenty miles per hour over the posted speed

  1 27 limit.
  1 28    (3)  Five hundred dollars for speed greater than twenty but

  1 29 not more than twenty=five miles per hour over the posted speed

  1 30 limit.
  1 31    (4)  One thousand dollars for speed greater than

  1 32 twenty=five miles per hour over the posted speed limit.
  1 33                           EXPLANATION

  1 34    This bill increases penalties for speeding violations

  1 35 committed by a motor vehicle operator in a road work zone.
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  2  1 Pursuant to the bill, the scheduled fine for speeds up to and

  2  2 including 10 miles per hour over the limit is $150; for speeds

  2  3 from 11 through 20 miles per hour over the limit, $300; for

  2  4 speeds from 21 through 25 miles per hour over the limit, $500;

  2  5 and for speeds 26 miles per hour or more over the limit,

  2  6 $1,000.  Pursuant to current law, scheduled fines for moving

  2  7 traffic violations committed in a road work zone are doubled.

  2  8 Under the bill, doubled fines will continue to apply for

  2  9 moving violations other than speeding violations.  The bill

  2 10 requires the department of transportation to post signs

  2 11 informing motorists of the increased speeding fines.

  2 12 LSB 5483HV 82

  2 13 dea/nh/8
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                                           HOUSE FILE       
                                           BY  GRASSLEY, KAUFMANN,

                                               TYMESON, and MERTZ

    Passed House, Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to certain eminent domain authority exercised by

  2    the state and providing an effective date.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6249HT 82

  5 sc/rj/14
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  1  1    Section 1.  Section 6A.1, Code 2007, is amended to read as

  1  2 follows:

  1  3    6A.1  EXERCISE OF POWER BY STATE.

  1  4    1.  Proceedings may be instituted and maintained by the

  1  5 state of Iowa, or for the use and benefit thereof, for the

  1  6 condemnation of such private property as may be necessary for

  1  7 any public improvement which the general assembly has

  1  8 authorized to be undertaken by the state, and for which an

  1  9 available appropriation has been made.  The executive council

  1 10 shall institute and maintain such proceedings in case

  1 11 authority to so do be not otherwise delegated.

  1 12    2.  All proceedings instituted and maintained by the state

  1 13 of Iowa shall not commence without the signed authorization of

  1 14 the governor.
  1 15    3.  The authority granted in this section shall not extend

  1 16 to the department of natural resources if the department is

  1 17 seeking to acquire real property for purposes of carrying out

  1 18 a duty related to development and maintenance of the

  1 19 recreation resources of the state, including planning,

  1 20 acquisition, and development of recreational projects, and

  1 21 areas and facilities related to such projects, notwithstanding

  1 22 any provisions to the contrary.
  1 23    Sec. 2.  Section 455A.5, Code 2007, is amended by adding

  1 24 the following new subsection:

  1 25    NEW SUBSECTION.  7.  The authority granted the commission

  1 26 to acquire real property for purposes of carrying out a duty

  1 27 related to development and maintenance of the recreation

  1 28 resources of the state, including planning, acquisition, and

  1 29 development of recreational projects, and areas and facilities

  1 30 related to such projects, shall not extend to the authority to

  1 31 acquire land by eminent domain.

  1 32    Sec. 3.  Section 456A.24, subsection 2, unnumbered

  1 33 paragraph 1, Code 2007, is amended to read as follows:

  1 34    Acquire by purchase, condemnation, lease, agreement, gift,

  1 35 and devise lands or waters suitable for the purposes
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  2  1 hereinafter enumerated, and rights of way thereto, and to

  2  2 maintain the same for the following purposes, to wit:

  2  3    Sec. 4.  Section 456A.24, Code 2007, is amended by adding

  2  4 the following new subsection:

  2  5    NEW SUBSECTION.  15.  The power granted the department to

  2  6 acquire real property for any statutory purpose relating to

  2  7 development and maintenance of the recreation resources of the

  2  8 state, including planning, acquisition, and development of

  2  9 recreational projects, and areas and facilities related to

  2 10 such projects, shall not extend to the authority to acquire

  2 11 land by eminent domain.

  2 12    Sec. 5.  Section 461A.7, Code 2007, is amended to read as

  2 13 follows:

  2 14    461A.7  EMINENT DOMAIN PURCHASE OF LANDS == PUBLIC PARKS.

  2 15    The commission may purchase or condemn lands from willing

  2 16 sellers for public parks.  No A contract for the purchase of

  2 17 such public parks shall not be made to an amount in excess of

  2 18 funds appropriated therefor by the general assembly.

  2 19    Sec. 6.  Section 461A.10, Code 2007, is amended to read as

  2 20 follows:

  2 21    461A.10  TITLE TO LANDS.

  2 22    The title to all lands purchased, condemned, or donated,
  2 23 hereunder, for park or highway purposes and the title to all

  2 24 lands purchased, condemned, or donated hereunder for highway

  2 25 purposes, shall be taken in the name of the state and if

  2 26 thereafter it shall be deemed advisable to sell any portion of

  2 27 the land so purchased or condemned, the proceeds of such sale

  2 28 shall be placed to the credit of the said public state parks

  2 29 fund to be used for such park purposes.

  2 30    Sec. 7.  Section 463C.8, subsection 1, paragraph k, Code

  2 31 2007, is amended to read as follows:

  2 32    k.  The power to acquire, own, hold, administer, and

  2 33 dispose of property, except that such power is not a grant of

  2 34 authority to acquire property by eminent domain.

  2 35    Sec.  8.  Sections 461A.9 and 461A.75, Code 2007, are
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  3  1 repealed.

  3  2    Sec. 9.  EFFECTIVE DATE.  This Act, being deemed of

  3  3 immediate importance, takes effect upon enactment.

  3  4                           EXPLANATION

  3  5    This bill makes changes relating to eminent domain

  3  6 authority.

  3  7    The bill provides that proceedings for the acquisition of

  3  8 property by eminent domain shall not be instituted by the

  3  9 state without the signed authorization of the governor.

  3 10    The bill also provides that the department of natural

  3 11 resources shall not exercise eminent domain authority to

  3 12 acquire real property for purposes of carrying out a duty

  3 13 related to development and maintenance of the recreation

  3 14 resources of the state, including planning, acquisition, and

  3 15 development of recreational projects, and areas and facilities

  3 16 related to such projects.

  3 17    The bill takes effect upon enactment.

  3 18 LSB 6249HT 82

  3 19 sc/rj/14
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House File 2415 - Introduced
                                       HOUSE FILE       
                                       BY  TYMESON, KAUFMANN,

                                           and GRASSLEY

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to eminent domain authority exercised for certain

  2    lake projects and including effective date and applicability

  3    date provisions.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6245HT 82

  6 sc/rj/8
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  1  1    Section 1.  Section 6A.22, subsection 2, paragraph c,

  1  2 subparagraph (1), Code 2007, is amended to read as follows:

  1  3    (1)  If private property is to be condemned for development

  1  4 or creation of a lake, only that number of acres justified as

  1  5 reasonable and necessary for a surface drinking water source,

  1  6 and not otherwise acquired, may be condemned.  In addition
  1  7 Prior to making a determination that such lake development or

  1  8 creation is reasonable and necessary, the acquiring agency

  1  9 shall conduct a review of demonstrate by clear and convincing

  1 10 evidence that no other prudent and feasible alternatives to
  1 11 alternative for provision of a drinking water source prior to

  1 12 making a determination that such lake development or creation

  1 13 is reasonable and necessary exists.  Development or creation

  1 14 of a lake as a surface drinking water source includes all of

  1 15 the following:

  1 16    (a)  Construction of the dam, including sites for suitable

  1 17 borrow material and the auxiliary spillway.

  1 18    (b)  The water supply pool.

  1 19    (c)  The sediment pool.

  1 20    (d)  The flood control pool.

  1 21    (e)  The floodwater retarding pool.

  1 22    (f)  The surrounding area upstream of the dam no higher in

  1 23 elevation than the top of the dam's elevation.

  1 24    (g)  The appropriate setback distance required by state or

  1 25 federal laws and regulations to protect drinking water supply.

  1 26    For purposes of this subparagraph (1), "number of acres

  1 27 justified as reasonable and necessary for a surface drinking

  1 28 water source" means according to guidelines of the United

  1 29 States natural resource conservation service and according to

  1 30 analyses of surface drinking water capacity needs conducted by

  1 31 one or more registered professional engineers using standards

  1 32 alternative to the federal guidelines.  Any guidelines or

  1 33 analyses related to future drinking water capacity needs shall

  1 34 be based on the current rate of drinking water usage in the

  1 35 area to be served by the surface drinking water source.
House File 2415 - Introduced continued

  2  1    Guidelines relating to drinking water capacity needs in

  2  2 time of drought shall not be used in any analysis performed

  2  3 pursuant to this subparagraph (1).  An analysis performed

  2  4 pursuant to this subparagraph (1) shall include information on

  2  5 groundwater resources in the area and the potential for the

  2  6 use of such resources to meet drinking water capacity needs.
  2  7    A second review or analysis may be requested by any

  2  8 landowner affected by the proposed condemnation action, and

  2  9 the engineer shall be selected by a committee of private

  2 10 landowners affected by the proposed condemnation action.  The

  2 11 acquiring agency shall be responsible for paying the fees and

  2 12 expenses of such an engineer.
  2 13    A landowner affected by the proposed condemnation action

  2 14 may request a public hearing regarding the influence of a

  2 15 federal agency on the lake creation or development project, on

  2 16 the proposed condemnation actions related to the project, and

  2 17 on the use of federal guidelines in analyzing drinking water

  2 18 capacity needs.  The hearing shall be conducted by a person

  2 19 who is not involved with the lake creation or development and

  2 20 the services of such person in conducting the hearing shall be

  2 21 paid by the acquiring agency.
  2 22    Sec. 2.  EFFECTIVE DATE.  This Act, being deemed of

  2 23 immediate importance, takes effect upon enactment and applies

  2 24 to projects or condemnation proceedings pending or commenced

  2 25 on or after that date.

  2 26                           EXPLANATION

  2 27    This bill makes changes relating to eminent domain

  2 28 authority in relation to development or creation of a lake.

  2 29    The bill provides that, prior to making a determination

  2 30 that creation or development of a lake is reasonable and

  2 31 necessary, an acquiring agency must demonstrate by clear and

  2 32 convincing evidence that no other prudent and feasible

  2 33 alternative for provision of a drinking water source exists.

  2 34 The bill also provides that when determining the number of

  2 35 acres necessary for a surface drinking water source, any
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  3  1 guidelines or analyses related to future drinking water

  3  2 capacity needs shall be based on the current rate of drinking

  3  3 water usage in the area to be served by the surface drinking

  3  4 water source.  The bill provides that an engineer conducting

  3  5 an analysis of drinking water capacity shall use standards

  3  6 alternative to the federal guidelines and shall include

  3  7 information on groundwater resources in the area and the

  3  8 potential for their use as a drinking water source.  The bill

  3  9 also provides that when federal guidelines are used, they

  3 10 shall not include guidelines relating to drinking water

  3 11 capacity needs in time of drought.

  3 12    The bill provides that a landowner affected by the proposed

  3 13 condemnation action may request a second review or analysis

  3 14 and the engineer shall be selected by a committee of private

  3 15 landowners affected by the proposed condemnation action.  The

  3 16 bill further provides that the acquiring agency shall pay for

  3 17 the services of such an engineer.  The bill further provides

  3 18 that an affected landowner may request a public hearing,

  3 19 conducted by a neutral party, on the influence of a federal

  3 20 agency on the lake project, on the proposed condemnation

  3 21 actions, and on the use of federal guidelines in analyzing

  3 22 drinking water capacity needs.  The services of the person

  3 23 conducting the hearing shall be paid by the acquiring agency.

  3 24    The bill takes effect upon enactment and applies to

  3 25 projects or condemnation proceedings pending or commenced on

  3 26 or after that date.

  3 27 LSB 6245HT 82

  3 28 sc/rj/8
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House File 2416 - Introduced
                                       HOUSE FILE       
                                       BY  TYMESON, KAUFMANN,

                                           and GRASSLEY

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to public use, public purpose, or public

  2    improvement for purposes of eminent domain and providing an

  3    effective date.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6247HT 82

  6 sc/rj/8
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  1  1    Section 1.  Section 6A.22, subsection 2, Code 2007, is

  1  2 amended by adding the following new paragraph:

  1  3    NEW PARAGRAPH.  d.  Notwithstanding paragraphs "a", "b",

  1  4 and "c", "public use", "public purpose", or "public

  1  5 improvement" does not include any project that receives a

  1  6 state appropriation or that receives or is awarded state funds

  1  7 or other funding by means of incentives, as authorized

  1  8 pursuant to chapter 12, 15, 15A, 15E, 15F, 15G, or 16.

  1  9    Sec. 2.  EFFECTIVE DATE.  This Act, being deemed of

  1 10 immediate importance, takes effect upon enactment.

  1 11                           EXPLANATION

  1 12    This bill provides that, for purposes of exercising eminent

  1 13 domain authority, "public use", "public purpose", or "public

  1 14 improvement" does not include any project that receives state

  1 15 funding or assistance through specified economic development,

  1 16 tourism, or community betterment programs.

  1 17    The bill takes effect upon enactment.

  1 18 LSB 6247HT 82

  1 19 sc/rj/8
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House File 2417 - Introduced
                                          HOUSE FILE       
                                          BY  COMMITTEE ON WAYS

                                              AND MEANS

                                          (SUCCESSOR TO HF 2342)

    Passed House, Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act exempting certain federal tax rebates under the state

  2    individual income tax and including a retroactive

  3    applicability date provision.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6292HV 82

  6 mg/sc/14
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  1  1    Section 1.  Section 422.9, Code 2007, is amended by adding

  1  2 the following new subsection:

  1  3    NEW SUBSECTION.  8.  In determining the amount of deduction

  1  4 for federal income tax under subsection 1 or subsection 2,

  1  5 paragraph "b", for tax years beginning in the 2008 calendar

  1  6 year, the amount of the deduction for the tax year shall not

  1  7 be adjusted by the amount received during the tax year of the

  1  8 income tax rebate provided pursuant to the federal Recovery

  1  9 Rebates and Economic Stimulus for the American People Act of

  1 10 2008, Pub. L. No. 110=185, and the amount of such income tax

  1 11 rebate shall not be subject to taxation under this division.

  1 12    Sec. 2.  RETROACTIVE APPLICABILITY DATE.  This Act applies

  1 13 retroactively to January 1, 2008, for tax years beginning on

  1 14 or after that date and before January 1, 2009.

  1 15                           EXPLANATION

  1 16    Under state individual income tax, an individual is allowed

  1 17 a deduction for federal income tax paid during the tax year,

  1 18 adjusted by any federal income tax refunds received during the

  1 19 same tax year.  This bill provides that for the 2008 tax year

  1 20 any federal tax rebate received under the federal Recovery

  1 21 Rebates and Economic Stimulus for the American People Act of

  1 22 2008 is not subject to tax and thus would not be used to

  1 23 reduce any deduction an individual has for federal income

  1 24 taxes paid.

  1 25    The bill applies retroactively to January 1, 2008, for tax

  1 26 years that begin on or after that date but before January 1,

  1 27 2009.

  1 28 LSB 6292HV 82

  1 29 mg/sc/14
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House File 2418 - Introduced
                                       HOUSE FILE       
                                       BY  SWAIM

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to the use of restraints by the department of

  2    corrections on a pregnant inmate.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6006HH 82

  5 jm/nh/8
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  1  1    Section 1.  NEW SECTION.  904.321  PREGNANT INMATE ==

  1  2 RESTRAINTS.

  1  3    The department shall not use shackles, handcuffs, or other

  1  4 similar restraints in any manner on an inmate while in labor

  1  5 delivering a child.

  1  6                           EXPLANATION

  1  7    This bill prohibits the department of corrections from

  1  8 using shackles, handcuffs, or other similar restraints in any

  1  9 manner on an inmate while in labor delivering a child.

  1 10 LSB 6006HH 82

  1 11 jm/nh/8
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House File 2419 - Introduced
                                 HOUSE FILE       
                                 BY  WATTS, WINDSCHITL, D. TAYLOR,

                                     HEATON, BAUDLER, TJEPKES,

                                     DEYOE, ALONS, CHAMBERS, DRAKE,

                                     L. MILLER, BOAL, DE BOEF,

                                     KAUFMANN, SODERBERG, and WORTHAN

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act requiring an arrested person to submit a DNA sample if the

  2    arrest is for a felony, and providing a contingent effective

  3    date.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6014YH 82

  6 jm/rj/8
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  1  1    Section 1.  Section 81.1, Code 2007, is amended by adding

  1  2 the following new subsections:

  1  3    NEW SUBSECTION.  0A.  "Arrest" means the same as in section

  1  4 804.5 and as "taking into custody" in section 232.2.

  1  5    NEW SUBSECTION.  0B.  "Dismissal of the charges" means

  1  6 dismissal of the complaint, indictment, or information in

  1  7 adult court and dismissal of the complaint or petition in

  1  8 juvenile court.

  1  9    Sec. 2.  Section 81.1, subsection 8, Code 2007, is amended

  1 10 to read as follows:

  1 11    8.  "Person required to submit a DNA sample" means a person

  1 12 convicted, adjudicated delinquent, receiving a deferred

  1 13 judgment, or found not guilty by reason of insanity of an

  1 14 offense requiring DNA profiling pursuant to section 81.2.

  1 15 "Person required to submit a DNA sample" also means a person

  1 16 arrested for an offense classified as a felony and a person
  1 17 determined to be a sexually violent predator pursuant to

  1 18 section 229A.7.

  1 19    Sec. 3.  Section 81.2, Code Supplement 2007, is amended by

  1 20 adding the following new subsection:

  1 21    NEW SUBSECTION.  0A.  A person arrested for an offense

  1 22 classified as a felony shall be required to submit a DNA

  1 23 sample for DNA profiling pursuant to section 81.4.

  1 24    Sec. 4.  Section 81.4, subsection 2, Code 2007, is amended

  1 25 to read as follows:

  1 26    2.  A supervising agency having control, custody, or

  1 27 jurisdiction over a person shall collect a DNA sample from a

  1 28 person required to submit a DNA sample.  The supervising

  1 29 agency shall collect a DNA sample, upon admittance to the

  1 30 pertinent institution, jail, or facility, of the person

  1 31 required to submit a DNA sample or at a determined date and

  1 32 time set by the supervising agency.  If a person required to

  1 33 submit a DNA sample is confined at the time a DNA sample is

  1 34 required, the person shall submit a DNA sample as soon as

  1 35 practicable.  If a person required to submit a DNA sample is
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  2  1 not confined after the person is required to submit a DNA

  2  2 sample, the supervising agency shall determine the date and

  2  3 time to collect the DNA sample.

  2  4    Sec. 5.  Section 81.9, subsections 1 and 2, Code 2007, are

  2  5 amended to read as follows:

  2  6    1.  A person whose DNA record has been included in the DNA

  2  7 database or DNA data bank established pursuant to section 81.3

  2  8 may request, in writing to the division of criminal

  2  9 investigation, expungement of the DNA record from the DNA

  2 10 database and DNA data bank based upon dismissal of the charges

  2 11 which caused the submission of the DNA sample, or the person's

  2 12 conviction, adjudication, or civil commitment which caused the

  2 13 submission of the DNA sample being reversed on appeal and the

  2 14 case dismissed.  The written request shall contain a certified

  2 15 copy of the final court order dismissing the charges or
  2 16 reversing the conviction, adjudication, or civil commitment,

  2 17 and a certified copy of the dismissal, and any other

  2 18 information necessary to ascertain the validity of the

  2 19 request.

  2 20    2.  The division of criminal investigation, upon receipt of

  2 21 a written request that validates the dismissal of the charges,

  2 22 or reversal on appeal of a person's conviction, adjudication,

  2 23 or commitment, and subsequent dismissal of the case, or upon

  2 24 receipt of a written request by a person who voluntarily

  2 25 submitted a DNA sample pursuant to section 81.3, subsection 3,

  2 26 paragraph "b", shall expunge all of the DNA records and

  2 27 identifiable information of the person in the DNA database and

  2 28 DNA data bank.  However, if the division of criminal

  2 29 investigation determines that the person is otherwise

  2 30 obligated to submit a DNA sample, the DNA records shall not be

  2 31 expunged.  If the division of criminal investigation denies an

  2 32 expungement request, the division shall notify the person

  2 33 requesting the expungement of the decision not to expunge the

  2 34 DNA record and the reason supporting its decision.  The

  2 35 division of criminal investigation decision is subject to
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  3  1 judicial review pursuant to chapter 17A.  The department of

  3  2 public safety shall adopt rules governing the expungement

  3  3 procedure and a review process.

  3  4    Sec. 6.  Section 229A.7, subsection 6, Code 2007, is

  3  5 amended to read as follows:

  3  6    6.  If the court or jury determines that the respondent is

  3  7 a sexually violent predator, the court shall order the

  3  8 respondent to submit a DNA sample for DNA profiling pursuant

  3  9 to section 81.4 if a DNA sample has not been previously

  3 10 submitted pursuant to chapter 81.

  3 11    Sec. 7.  Section 232.52, subsection 10, Code Supplement

  3 12 2007, is amended to read as follows:

  3 13    10.  The court shall order a juvenile adjudicated a

  3 14 delinquent for an offense that requires DNA profiling under

  3 15 section 81.2 to submit a DNA sample for DNA profiling pursuant

  3 16 to section 81.4 if a DNA sample has not been previously

  3 17 submitted pursuant to chapter 81.

  3 18    Sec. 8.  Section 331.653, Code 2007, is amended by adding

  3 19 the following new subsection:

  3 20    NEW SUBSECTION.  72.  Carry out duties relating to

  3 21 collecting DNA samples pursuant to section 81.4.

  3 22    Sec. 9.  Section 901.5, subsection 8A, paragraph a, Code

  3 23 2007, is amended to read as follows:

  3 24    a.  The court shall order DNA profiling of a defendant

  3 25 convicted of an offense that requires DNA profiling under

  3 26 section 81.2, to submit a DNA sample for DNA profiling if a

  3 27 DNA sample has not been previously submitted pursuant to

  3 28 chapter 81.

  3 29    Sec. 10.  Section 906.4, unnumbered paragraph 3, Code 2007,

  3 30 is amended to read as follows:

  3 31    The board may order the defendant to provide a physical

  3 32 specimen to be DNA sample for DNA profiling if a DNA sample

  3 33 has not been submitted for DNA profiling pursuant to chapter

  3 34 81 as a condition of parole or work release, if a DNA profile

  3 35 has not been previously conducted pursuant to chapter 81.  In
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  4  1 determining the appropriateness of ordering DNA profiling, the

  4  2 board shall consider the deterrent effect of DNA profiling,

  4  3 the likelihood of repeated offenses by the defendant, and the

  4  4 seriousness of the offense.

  4  5    Sec. 11.  CONTINGENT EFFECTIVENESS.  This Act shall not

  4  6 take effect unless an appropriation is enacted or the state's

  4  7 share of the cost of this Act is specified in accordance with

  4  8 section 25B.2, subsection 3.

  4  9                           EXPLANATION

  4 10    This bill expands the number of persons required to submit

  4 11 a DNA sample in a criminal proceeding.

  4 12    The bill provides that a person arrested for an offense

  4 13 classified as a felony shall submit a DNA sample for storage

  4 14 in the DNA bank and DNA database maintained by the division of

  4 15 criminal investigation of the department of public safety.

  4 16 The bill also applies to juveniles taken into custody for an

  4 17 offense classified as a felony if committed by an adult.

  4 18    Current law requires a person to submit a DNA sample if

  4 19 convicted, adjudicated delinquent, receiving a deferred

  4 20 judgment, or found not guilty by reason of insanity of an

  4 21 offense requiring DNA profiling pursuant to Code section 81.2.

  4 22    The bill provides that upon admittance to a county jail,

  4 23 the county sheriff shall collect a DNA sample from a person

  4 24 arrested for a felony.

  4 25    The bill also provides that if the offense which caused the

  4 26 submission of a DNA sample is dismissed, the person who

  4 27 submitted the DNA sample may file a written request along with

  4 28 certified copies of relevant court records to expunge the DNA

  4 29 record from the DNA bank and DNA database.  Under the bill, if

  4 30 the written request validates the dismissal of the charges the

  4 31 division of criminal investigation shall expunge the DNA

  4 32 record.

  4 33    The bill may include a state mandate and therefore contains

  4 34 a contingent effectiveness provision which states that the

  4 35 bill does not take effect unless the state complies with the
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  5  1 state mandate funding requirement of Code section 25B.2, which

  5  2 mandates funding for the cost of the state mandate to be

  5  3 provided or specified.

  5  4 LSB 6014YH 82

  5  5 jm/rj/8
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House File 2420 - Introduced
                                       HOUSE FILE       
                                       BY  HUNTER

    Passed House, Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act providing for a worker shortage loan forgiveness program.

  2 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  3 TLSB 5929HH 82

  4 kh/nh/14
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  1  1    Section 1.  NEW SECTION.  261.115  WORKER SHORTAGE LOAN

  1  2 FORGIVENESS PROGRAM.

  1  3    1.  A worker shortage loan forgiveness program is

  1  4 established to be administered by the commission.  An

  1  5 individual is eligible for the program if the individual

  1  6 graduated from a school district or accredited nonpublic

  1  7 school in this state in or after 2008, is a resident of the

  1  8 state, and successfully completed a vocational=technical or

  1  9 career option program or graduated with an associate degree

  1 10 from a community college established pursuant to chapter 260C

  1 11 or graduated with a baccalaureate degree or postbaccalaureate

  1 12 degree from an institution of higher education governed by the

  1 13 state board of regents or from an accredited private

  1 14 institution, and the individual meets either of the following

  1 15 conditions:

  1 16    a.  Is employed and residing in this state and has been

  1 17 employed and residing in this state for a period of two

  1 18 consecutive years within three years of successfully

  1 19 completing a vocational=technical or career option program or

  1 20 achieving an associate degree from a community college.

  1 21    b.  Is employed and residing in this state and has been

  1 22 employed and residing in this state for a period of four

  1 23 consecutive years within five years of graduating with a

  1 24 baccalaureate degree or postbaccalaureate degree from an

  1 25 institution of higher education governed by the state board of

  1 26 regents or from an accredited private institution.

  1 27    2.  Each applicant for loan forgiveness shall, in

  1 28 accordance with the rules of the commission, do the following:

  1 29    a.  Complete and file an application for worker shortage

  1 30 loan forgiveness.  The individual shall be responsible for the

  1 31 prompt submission of any information required by the

  1 32 commission.

  1 33    b.  File a new application and submit information as

  1 34 required by the commission annually on the basis of which the

  1 35 applicant's eligibility for the renewed loan forgiveness will
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  2  1 be evaluated and determined.

  2  2    c.  Complete and return on a form approved by the

  2  3 commission an affidavit of eligibility verifying that the

  2  4 applicant met the requirements of subsection 1.

  2  5    3.  The annual amount of worker shortage loan forgiveness

  2  6 shall not exceed the following:

  2  7    a.  For an individual who meets the conditions of

  2  8 subsection 1, paragraph "a", the combined resident tuition

  2  9 rate established for the two years following the individual's

  2 10 successful program completion or graduation from the community

  2 11 college, or one hundred percent of the individual's total

  2 12 federally guaranteed Stafford loan amount under the federal

  2 13 family education loan program or the federal direct loan

  2 14 program and any private student loan issued by a lender that

  2 15 meets standards prescribed by the commission including

  2 16 principal and interest, whichever amount is less.

  2 17    b.  For an individual who meets the conditions of

  2 18 subsection 1, paragraph "b", the combined resident tuition

  2 19 rate established for institutions of higher learning governed

  2 20 by the state board of regents for the four years following the

  2 21 individual's graduation from the regents university or

  2 22 accredited private institution, or one hundred percent of the

  2 23 individual's total federally guaranteed Stafford loan amount

  2 24 under the federal family education loan program or the federal

  2 25 direct loan program and any private student loan issued by a

  2 26 lender that meets standards prescribed by the commission

  2 27 including principal and interest, whichever amount is less.

  2 28    4.  The commission shall submit in a report to the general

  2 29 assembly by January 1, annually, the number of individuals who

  2 30 received loan forgiveness pursuant to this section, the

  2 31 postsecondary institutions from which the individuals

  2 32 graduated or successfully completed a vocational=technical or

  2 33 career options program, where in the state program

  2 34 participants are employed, program participants' employment

  2 35 classifications or types of employment, the amount paid to
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  3  1 each program participant, and other information identified by

  3  2 the commission as indicators of outcomes from the program.

  3  3    5.  The commission shall adopt rules pursuant to chapter

  3  4 17A to administer this section.

  3  5                           EXPLANATION

  3  6    This bill creates a worker shortage loan forgiveness

  3  7 program to be administered by the college student aid

  3  8 commission.  The program is open to individuals who graduated

  3  9 from an Iowa high school in 2008 or later, are employed and

  3 10 reside in the state, and successfully completed a

  3 11 vocational=technical or career option program or received a

  3 12 degree from an accredited postsecondary institution in the

  3 13 state.

  3 14    The individual must also have been employed and resided in

  3 15 this state for a period of two consecutive years within three

  3 16 years of successfully completing a vocational=technical or

  3 17 career option program or achieving an associate degree from a

  3 18 community college, or must have been employed and resided in

  3 19 this state for a period of four consecutive years within five

  3 20 years of graduating with a baccalaureate degree or

  3 21 postbaccalaureate degree from a regents university or

  3 22 accredited private institution.

  3 23    In the case of an individual who attended a community

  3 24 college, the total amount of worker shortage loan forgiveness

  3 25 shall not exceed the combined resident tuition rate

  3 26 established for the two years following the individual's

  3 27 successful program completion or graduation from the community

  3 28 college, or 100 percent of the individual's total federal loan

  3 29 program and private student loan amount including principal

  3 30 and interest, whichever amount is less.

  3 31    In the case of an individual who attended a regents

  3 32 university or accredited private institution, the annual

  3 33 amount of worker shortage loan forgiveness shall not exceed

  3 34 the combined resident tuition rate established for regents

  3 35 universities for the four years following the individual's
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  4  1 graduation, or 100 percent of the individual's total federal

  4  2 loan program and private student loan amount including

  4  3 principal and interest, whichever amount is less.  The

  4  4 individual is eligible for the loan forgiveness program for

  4  5 not more than four consecutive years.

  4  6    The bill requires the commission to submit a report to the

  4  7 general assembly by January 1, annually, with information

  4  8 identified as indicators of outcomes from the program.

  4  9 LSB 5929HH 82

  4 10 kh/nh/14.1
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House File 2421 - Introduced
                                     HOUSE FILE       
                                     BY  L. MILLER, BAILEY, WINCKLER,

                                         WESSEL=KROESCHELL, WENTHE,

                                         and MAY

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act providing for microenterprise business development by

  2    creating a statewide microenterprise financial intermediary, a

  3    microenterprise partnership program, and a grant program and

  4    making appropriations.

  5 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  6 TLSB 6037HH 82

  7 tw/nh/5
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  1  1    Section 1.  Section 15.102, Code Supplement 2007, is

  1  2 amended by adding the following new subsections:

  1  3    NEW SUBSECTION.  1A.  "Community microenterprise

  1  4 development organization" means a community development,

  1  5 economic development, social service, or nonprofit

  1  6 organization that provides training, access to financing, and

  1  7 technical assistance to microenterprises.

  1  8    NEW SUBSECTION.  3A.  "Microenterprise" means any business

  1  9 with five or fewer employees which generally lacks collateral

  1 10 and has difficulty securing financing from conventional

  1 11 business lending sources.  "Microenterprise" includes

  1 12 start=up, home=based, and self=employed businesses.

  1 13    NEW SUBSECTION.  3B.  "Microloan" means a loan to a

  1 14 microenterprise in an amount not to exceed fifty thousand

  1 15 dollars.

  1 16    NEW SUBSECTION.  4A.  "Statewide microenterprise

  1 17 development financial intermediary" has the meaning defined in

  1 18 section 15.114A, subsection 1.

  1 19    Sec. 2.  Section 15.108, subsection 7, unnumbered paragraph

  1 20 1, Code Supplement 2007, is amended to read as follows:

  1 21    To provide assistance to small business, targeted small

  1 22 business, microenterprises, and entrepreneurs creating small

  1 23 businesses to ensure continued viability and growth.  To carry

  1 24 out this responsibility, the department shall:

  1 25    Sec. 3.  Section 15.108, subsection 7, Code Supplement

  1 26 2007, is amended by adding the following new paragraph:

  1 27    NEW PARAGRAPH.  bb.  Establish and administer the Iowa

  1 28 microenterprise development partnership program established in

  1 29 section 15.114.

  1 30    Sec. 4.  NEW SECTION.  15.114  IOWA MICROENTERPRISE

  1 31 DEVELOPMENT PARTNERSHIP PROGRAM.

  1 32    The department shall establish and administer an Iowa

  1 33 microenterprise development partnership program.  The program

  1 34 shall provide resources to microenterprises in the state in

  1 35 order to create jobs, enhance entrepreneurial skills, expand
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  2  1 business activities, foster local economic development in

  2  2 high=need areas, and increase the capacity of low=income

  2  3 households to become economically self=sufficient.

  2  4    Sec. 5.  NEW SECTION.  15.114A  STATEWIDE MICROENTERPRISE

  2  5 DEVELOPMENT FINANCIAL INTERMEDIARY == MICROLOAN FUND.

  2  6    1.  The department shall establish a statewide

  2  7 microenterprise development financial intermediary which shall

  2  8 perform the duties prescribed in this section.  For purposes

  2  9 of this section, "statewide microenterprise development

  2 10 financial intermediary" means an independent, private

  2 11 nonprofit organization with expertise in microenterprise

  2 12 development and microlending that serves as an intermediary

  2 13 between the department of economic development and community

  2 14 microenterprise development organizations and helps those

  2 15 organizations increase their capacity to deliver services to

  2 16 microenterprises.  The director of the department shall ensure

  2 17 that the intermediary is not governed by individuals who are

  2 18 employed by or associated with organizations that are

  2 19 applicants for community microenterprise development

  2 20 organization grant funds pursuant to section 15.114B.

  2 21    2.  The statewide microenterprise development financial

  2 22 intermediary shall do all of the following:

  2 23    a.  Establish and administer a statewide microloan funds in

  2 24 the state treasury.  Moneys in the fund shall be used for the

  2 25 benefit of community microenterprise development

  2 26 organizations.  In administering the fund, the financial

  2 27 intermediary shall engage in efforts to attract new funds from

  2 28 the federal, state, or regional level and shall provide

  2 29 essential microloan services such as underwriting, loan

  2 30 processing, and loan servicing.

  2 31    b.  Award grants to community microenterprise development

  2 32 organizations as described in section 15.114B.

  2 33    c.  Provide technical assistance and business support to

  2 34 community microenterprise development organizations.

  2 35    d.  Promote microlending and educate stakeholders
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  3  1 throughout the state in best practices for microlending.

  3  2    e.  Coordinate microenterprise development efforts with

  3  3 other economic development efforts in the state, including

  3  4 department programs such as the targeted small business

  3  5 financial assistance program in section 15.247.

  3  6    f.  Provide an annual report to the department that

  3  7 describes the program's activities, measures impacts, and

  3  8 assesses outcomes.  The report shall include all of the

  3  9 following:

  3 10    (1)  The number of businesses started.

  3 11    (2)  The number of businesses expanded.

  3 12    (3)  The number of businesses stabilized.

  3 13    (4)  The estimated number of jobs created.

  3 14    (5)  A summary of the capital available to

  3 15 microenterprises.

  3 16    (6)  A summary of activity for the statewide microloan

  3 17 fund.

  3 18    (7)  The amount of nonstate funds leveraged by the

  3 19 intermediary.

  3 20    (8)  Any other outcome or measurement the department

  3 21 reasonably believes necessary.

  3 22    g.  Provide an annual report to the governor and the

  3 23 general assembly on the status of microenterprise development

  3 24 in the state, including the impact of microenterprises on the

  3 25 economy and the activities of and the results produced by the

  3 26 Iowa microenterprise development partnership program.

  3 27    Sec. 6.  NEW SECTION.  15.114B  COMMUNITY MICROENTERPRISE

  3 28 DEVELOPMENT ORGANIZATION GRANTS.

  3 29    1.  The statewide microenterprise development financial

  3 30 intermediary shall award grants to community microenterprise

  3 31 development organizations.  A grant shall not be awarded to a

  3 32 community microenterprise development organization unless the

  3 33 community microenterprise development organization can match

  3 34 at least twenty percent of the funds to be awarded.  The

  3 35 matching funds may be from private foundations, federal or
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  4  1 local government funds, financial institutions, or

  4  2 individuals.

  4  3    2.  In awarding grants to community microenterprise

  4  4 development organizations, the statewide microenterprise

  4  5 development financial intermediary shall consider all of the

  4  6 following:

  4  7    a.  The overall geographic diversity of the applicants for

  4  8 grants, including both urban and rural communities.

  4  9    b.  The ability of a community microenterprise development

  4 10 organization to provide services to low=income individuals and

  4 11 underserved communities.  In determining the ability to

  4 12 provide services, all of the following shall be considered:

  4 13    (1)  The ability to identify potential microentrepreneurs

  4 14 within a community.

  4 15    (2)  The capacity to perform client assessment and

  4 16 screening.

  4 17    (3)  The ability to provide business training and technical

  4 18 assistance, including information about access to markets,

  4 19 business management, and financial literacy.

  4 20    (4)  The capacity to provide assistance in securing

  4 21 financing.

  4 22    c.  The scope of services offered and the efficient

  4 23 delivery of such services, especially to low=income and

  4 24 minority individuals.

  4 25    d.  The ability to monitor the progress of clients and to

  4 26 identify those clients in need of additional technical and

  4 27 financial assistance.

  4 28    e.  The ability to build relationships and coordinate

  4 29 resources with other entities supporting microentrepreneurs.

  4 30 These entities may include but are not limited to community

  4 31 colleges, cooperative extension services, small business

  4 32 development centers, chambers of commerce, community economic

  4 33 development organizations, workforce centers, and community

  4 34 nonprofit service providers that serve low=income individuals.

  4 35    f.  The ability to coordinate activities with any targeted
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  5  1 small business advocate services operating in the community.

  5  2    g.  The amount and sufficiency of operating funds

  5  3 available.

  5  4    h.  Any other criteria the financial intermediary and the

  5  5 department may reasonably agree upon.

  5  6    Sec. 7.  IOWA MICROENTERPRISE DEVELOPMENT PARTNERSHIP

  5  7 PROGRAM == COMMUNITY MICROENTERPRISE DEVELOPMENT ORGANIZATIONS

  5  8 == APPROPRIATION.

  5  9    1.  There is appropriated from the general fund of the

  5 10 state to the department of economic development for the fiscal

  5 11 year beginning July 1, 2008, and ending June 30, 2009, the

  5 12 following amount, or so much thereof as is necessary, to be

  5 13 used for the purposes designated:

  5 14    For the administration of an Iowa microenterprise

  5 15 development partnership program and for competitive grants to

  5 16 community microenterprise development organizations, including

  5 17 salaries, support, maintenance, miscellaneous purposes, and

  5 18 for not more than the following full=time equivalent

  5 19 positions:

  5 20 .................................................. $  1,050,000

  5 21 ............................................... FTEs       1.00

  5 22    2.  Of the moneys appropriated in subsection 1, not more

  5 23 than $80,000 shall be expended on any one community

  5 24 microenterprise development organizations.

  5 25    3.  From the moneys appropriated in subsection 1, the

  5 26 department shall award grants to at least four community

  5 27 microenterprise development organizations in rural areas of

  5 28 the state that show an economic growth rate lower than the

  5 29 average economic growth rate of the state.

  5 30    4.  From the moneys appropriated in subsection 1, the

  5 31 department shall award grants to at least three community

  5 32 microenterprise development organizations in neighborhoods in

  5 33 urban areas of the state that show high rates of poverty and

  5 34 signs of economic distress.

  5 35    5.  Of the moneys appropriated in subsection 1, not more
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  6  1 than $90,000 may be used for a full=time equivalent staff

  6  2 person to administer the microenterprise development

  6  3 partnership program.

  6  4    Sec. 8.  STATEWIDE MICROENTERPRISE DEVELOPMENT FINANCIAL

  6  5 INTERMEDIARY == APPROPRIATION.  There is appropriated from the

  6  6 general fund of the state to the department of economic

  6  7 development for the fiscal year beginning July 1, 2008, and

  6  8 ending June 30, 2009, the following amount, or so much thereof

  6  9 as is necessary, to be used for the purpose designated:

  6 10    1.  For establishing a statewide microenterprise

  6 11 development financial intermediary:

  6 12 .................................................. $    250,000

  6 13    2.  For capitalization of the microloan fund and loan loss

  6 14 reserve fund administered by the financial intermediary:

  6 15 .................................................. $    250,000

  6 16                           EXPLANATION

  6 17    This bill relates to microenterprise business development.

  6 18 Microenterprises are businesses with fewer than five employees

  6 19 that lack collateral for loans and have difficulty securing

  6 20 financing.

  6 21    The bill directs the department of economic development to

  6 22 establish an Iowa microenterprise development partnership

  6 23 program to assist microenterprises in business management and

  6 24 the development of entrepreneurial skills.

  6 25    The bill also directs the department to establish a

  6 26 statewide microenterprise financial intermediary to administer

  6 27 a microloan program, award grants to community microenterprise

  6 28 development organizations, provide technical assistance and

  6 29 business support to community microenterprise development

  6 30 organizations, promote microlending and educate stakeholders

  6 31 throughout the state in best practices for microlending, and

  6 32 coordinate microenterprise development efforts with other

  6 33 entities.  The statewide microenterprise financial

  6 34 intermediary must submit annual reports on its activities to

  6 35 the department and to the governor and the general assembly.
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  7  1    The bill creates a competitive grant program for community

  7  2 microenterprise development organizations to be administered

  7  3 by the statewide microenterprise financial intermediary.

  7  4    The bill appropriates $1,050,000 for FY 2008=2009 to the

  7  5 department for the creation of the partnership program and the

  7  6 awarding of the competitive grant funds.

  7  7    The bill appropriates $250,000 for FY 2008=2009 for the

  7  8 establishment of the statewide microenterprise financial

  7  9 intermediary and another $250,000 for the capitalization of

  7 10 the loan fund managed by the statewide microenterprise

  7 11 financial intermediary.

  7 12 LSB 6037HH 82

  7 13 tw/nh/5.1
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    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act revising the definition of alternative and renewable

  2    energy applicable to specified energy independence

  3    initiatives.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 5078YH 82

  6 rn/sc/5
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  1  1    Section 1.  Section 469.31, subsection 2, Code Supplement

  1  2 2007, is amended to read as follows:

  1  3    2.  "Alternative and renewable energy" means energy sources

  1  4 including but not limited to solar, wind turbine, waste

  1  5 management, resource recovery, recovered energy generation,

  1  6 refuse=derived fuel, hydroelectric, agricultural crops or

  1  7 residues, hydrogen produced using renewable fuel sources, and
  1  8 woodburning, any noncarbon=based form of energy production not

  1  9 otherwise specified in this subsection, or relating to

  1 10 renewable fuel development and distribution.

  1 11                           EXPLANATION

  1 12    This bill revises the definition of alternative and

  1 13 renewable energy applicable to Code chapter 469, relating to

  1 14 energy independence initiatives, by adding to the list of

  1 15 currently specified forms of energy a reference to any

  1 16 noncarbon=based form of energy production not otherwise

  1 17 specified on the list.

  1 18 LSB 5078YH 82

  1 19 rn/sc/5.1
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                                           RESOURCES

                                       (SUCCESSOR TO HF 2260)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to the risk pool for county mental health, mental

  2    retardation, and developmental disabilities services by

  3    revising procedural and qualifying requirements.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 5872HV 82

  6 jp/nh/24

House File 2423 - Introduced continued

PAG LIN

  1  1    Section 1.  Section 426B.5, subsection 2, paragraph d, Code

  1  2 Supplement 2007, is amended to read as follows:

  1  3    d.  A county must apply to the risk pool board for

  1  4 assistance from the risk pool on or before January 25 October

  1  5 31.  The risk pool board shall make its final decisions on or

  1  6 before February 25 December 15 regarding acceptance or

  1  7 rejection of the applications for assistance and the total

  1  8 amount accepted shall be considered obligated.

  1  9    Sec. 2.  Section 426B.5, subsection 2, paragraph e,

  1 10 subparagraph (3), Code Supplement 2007, is amended to read as

  1 11 follows:

  1 12    (3)  At the close of In the fiscal year that immediately

  1 13 preceded commenced two years prior to the fiscal year of

  1 14 application, the county's services fund ending balance under

  1 15 generally accepted accounting principles was equal to or less

  1 16 than twenty percent of the county's actual gross expenditures

  1 17 for that fiscal year.

  1 18    Sec. 3.  Section 426B.5, subsection 2, paragraph i,

  1 19 unnumbered paragraph 1, Code Supplement 2007, is amended to

  1 20 read as follows:

  1 21    A county may apply for preapproval for risk pool

  1 22 assistance.  A county may submit a preapproval application

  1 23 beginning on July 1 for the fiscal year of submission and the

  1 24 risk pool board shall notify the county of the risk pool

  1 25 board's decision concerning the application within forty=five

  1 26 days of receiving the application.  Whether for a preapproval

  1 27 or regular application, risk Risk pool assistance shall only

  1 28 be made available to address one or more of the following

  1 29 circumstances:

  1 30    Sec. 4.  Section 426B.5, subsection 2, paragraph j, Code

  1 31 Supplement 2007, is amended to read as follows:

  1 32    j.  Subject to the amount available and obligated from the

  1 33 risk pool for a fiscal year, the department of human services

  1 34 shall annually calculate the amount of moneys due to eligible

  1 35 counties in accordance with the board's decisions and that
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  2  1 amount is appropriated from the risk pool to the department

  2  2 for payment of the moneys due.  The department shall authorize

  2  3 the issuance of warrants payable to the county treasurer for

  2  4 the amounts due and the warrants shall be issued on or before

  2  5 the close of the fiscal year January 1.

  2  6                           EXPLANATION

  2  7    This bill relates to the risk pool for county mental

  2  8 health, mental retardation, and developmental disabilities

  2  9 (MH/MR/DD) services in Code section 426B.5 by revising

  2 10 procedural and qualifying requirements.

  2 11    The bill changes the application deadline from January 25

  2 12 to October 31, requires the risk pool board to issue its

  2 13 decisions on or before December 15 instead of February 25,

  2 14 eliminates a preapproval application process, and requires the

  2 15 warrants for risk pool assistance to be issued on or before

  2 16 January 1 instead of by the end of the fiscal year.  Under

  2 17 current law, to qualify for risk pool assistance, the ending

  2 18 balance in a county's MH/MR/DD services fund in the fiscal

  2 19 year ending immediately preceding the fiscal year of

  2 20 application has to be less than 20 percent of the gross

  2 21 services expenditures for that fiscal year.  The bill changes

  2 22 the qualifying fiscal year to the fiscal year which commenced

  2 23 two years prior to the fiscal year of application.

  2 24 LSB 5872HV 82

  2 25 jp/nh/24
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    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to trusts and estates including the

  2    administration of small estates, and including retroactive and

  3    other applicability provisions.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 5222HC 82

  6 rh/rj/8
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  1  1    Section 1.  Section 12.71, subsection 8, Code 2007, is

  1  2 amended to read as follows:

  1  3    8.  Bonds issued under the provisions of this section are

  1  4 declared to be issued for a general public and governmental

  1  5 purpose and all bonds issued under this section shall be

  1  6 exempt from taxation by the state of Iowa and the interest on

  1  7 the bonds shall be exempt from the state income tax and the

  1  8 state inheritance and estate tax.

  1  9    Sec. 2.  Section 12.81, subsection 8, Code 2007, is amended

  1 10 to read as follows:

  1 11    8.  Bonds issued under the provisions of this section are

  1 12 declared to be issued for a general public and governmental

  1 13 purpose and all bonds issued under this section shall be

  1 14 exempt from taxation by the state of Iowa and the interest on

  1 15 the bonds shall be exempt from the state income tax and the

  1 16 state inheritance and estate tax.

  1 17    Sec. 3.  Section 12.91, subsection 9, Code Supplement 2007,

  1 18 is amended to read as follows:

  1 19    9.  Bonds issued under the provisions of this section are

  1 20 declared to be issued for a general public and governmental

  1 21 purpose and all bonds issued under this section shall be

  1 22 exempt from taxation by the state of Iowa and the interest on

  1 23 the bonds shall be exempt from the state income tax and the

  1 24 state inheritance and estate tax.

  1 25    Sec. 4.  Section 16.177, subsection 8, Code 2007, is

  1 26 amended to read as follows:

  1 27    8.  Bonds issued under this section are declared to be

  1 28 issued for an essential public and governmental purpose and

  1 29 all bonds issued under this section shall be exempt from

  1 30 taxation by the state of Iowa and the interest on the bonds

  1 31 shall be exempt from the state income tax and the state

  1 32 inheritance and estate tax.

  1 33    Sec. 5.  Section 321.47, unnumbered paragraph 2, Code 2007,

  1 34 is amended to read as follows:

  1 35    The persons entitled under the laws of descent and
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  2  1 distribution of an intestate's property to the possession and

  2  2 ownership of a vehicle owned in whole or in part by a

  2  3 decedent, upon filing an affidavit stating the name and date

  2  4 of death of the decedent, the right to possession and

  2  5 ownership of the persons filing the affidavit, and that there

  2  6 has been no administration of the decedent's estate, which

  2  7 instrument shall also contain an agreement to indemnify

  2  8 creditors of the decedent who would be entitled to levy

  2  9 execution upon the motor vehicle to the extent of the value of

  2 10 the motor vehicle, are entitled upon fulfilling the other

  2 11 requirements of this chapter, to the issuance of a

  2 12 registration card for the interest of the decedent in the

  2 13 vehicle and a certificate of title to it.  If a decedent dies

  2 14 testate, and either the will is not probated or is admitted to

  2 15 probate without administration, the persons entitled to the

  2 16 possession and ownership of a vehicle owned in whole or in

  2 17 part by the decedent may file an affidavit and, upon

  2 18 fulfilling the other requirements of this chapter, are

  2 19 entitled to the issuance of a registration card for the

  2 20 interest of the decedent in the vehicle and a certificate of

  2 21 title to the vehicle.  The affidavit shall contain the same

  2 22 information and indemnity agreement as is required in cases of

  2 23 intestacy pursuant to this section.  A requirement of chapter

  2 24 450 or 451 shall not be considered satisfied by the filing of

  2 25 the affidavit provided for in this section.  If, from the

  2 26 records in the office of the county treasurer, there appear to

  2 27 be any liens on the vehicle, the certificate of title shall

  2 28 contain a statement of the liens unless the application is

  2 29 accompanied by proper evidence of their satisfaction or

  2 30 extinction.  Evidence of extinction may consist of, but is not

  2 31 limited to, an affidavit of the applicant stating that a

  2 32 security interest was foreclosed as provided in chapter 554,

  2 33 article 9, part 6.

  2 34    Sec. 6.  Section 421.60, subsection 2, paragraph c,

  2 35 unnumbered paragraph 1, Code 2007, is amended to read as
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  3  1 follows:

  3  2    If the notice of assessment or denial of a claim for refund

  3  3 relates to a tax return filed pursuant to section 422.14 or

  3  4 chapter 450, or 450A, or 451, by the taxpayer which designates

  3  5 an individual as an authorized representative of the taxpayer

  3  6 with respect to that return, or if a power of attorney has

  3  7 been filed with the department by the taxpayer which

  3  8 designates an individual as an authorized representative of

  3  9 the taxpayer with respect to any tax that is included in the

  3 10 notice of assessment or denial of a claim for refund, a copy

  3 11 of the notice together with any additional information

  3 12 required to be sent to the taxpayer shall be sent to the

  3 13 authorized representative as well.

  3 14    Sec. 7.  Section 450.7, subsection 2, unnumbered paragraph

  3 15 1, Code 2007, is amended to read as follows:

  3 16    2.  Notice of the lien is not required to be recorded.  The

  3 17 rights of the state under the lien have priority over all

  3 18 subsequent mortgages, purchases, or judgment creditors; and a

  3 19 conveyance after the decedent's death of the property subject

  3 20 to a lien does not discharge the property except as otherwise

  3 21 provided in this chapter.  However, if additional tax is

  3 22 determined to be owing under this chapter or chapter 451 after

  3 23 the lien has been released under paragraph "a" or "b", the

  3 24 lien does not have priority over subsequent mortgages,

  3 25 purchases, or judgment creditors unless notice of the lien is

  3 26 recorded in the office of the recorder of the county where the

  3 27 estate is probated, or where the property is located if the

  3 28 estate has not been administered.  The department of revenue

  3 29 may release the lien by filing in the office of the clerk of

  3 30 the court in the county where the property is located, the

  3 31 decedent owner died, or the estate is pending or was

  3 32 administered, one of the following:

  3 33    Sec. 8.  Section 450.68, unnumbered paragraph 2, Code 2007,

  3 34 is amended to read as follows:

  3 35    Federal tax returns, copies of returns, return information
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  4  1 as defined in section 6103(b) of the Internal Revenue Code,

  4  2 and state inheritance tax returns, which are required to be

  4  3 filed with the department for the enforcement of the

  4  4 inheritance and estate tax laws of this state, shall be deemed

  4  5 and held as confidential by the department.  However, such

  4  6 returns or return information, may be disclosed by the

  4  7 director to officers or employees of other state agencies,

  4  8 subject to the same confidentiality restrictions imposed on

  4  9 the officers and employees of the department.

  4 10    Sec. 9.  Section 455G.6, subsection 14, Code 2007, is

  4 11 amended to read as follows:

  4 12    14.  Bonds issued under the provisions of this section are

  4 13 declared to be issued for an essential public and governmental

  4 14 purpose and all bonds issued under this chapter shall be

  4 15 exempt from taxation by the state of Iowa and the interest on

  4 16 the bonds shall be exempt from the state income tax and the

  4 17 state inheritance and estate tax.

  4 18    Sec. 10.  Section 524.1406, subsection 3, paragraph a, Code

  4 19 2007, is amended to read as follows:

  4 20    a.  Notwithstanding any contrary provision in chapter 490,

  4 21 division XIII, in determining the fair value of the

  4 22 shareholder's shares of a bank organized under this chapter or

  4 23 a bank holding company as defined in section 524.1801 in a

  4 24 transaction or event in which the shareholder is entitled to

  4 25 appraisal rights, due consideration shall be given to

  4 26 valuation factors recognized for federal and estate tax

  4 27 purposes, including discounts for minority interests and

  4 28 discounts for lack of marketability.  However, any payment

  4 29 made to shareholders under section 490.1324 shall be in an

  4 30 amount not less than the stockholders' equity in the bank

  4 31 disclosed in its last statement of condition filed under

  4 32 section 524.220 or the total equity capital of the bank

  4 33 holding company disclosed in the most recent report filed by

  4 34 the bank holding company with the board of governors of the

  4 35 federal reserve system, divided by the number of shares
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  5  1 outstanding.

  5  2    Sec. 11.  Section 614.14, subsections 1 and 5, Code 2007,

  5  3 are amended to read as follows:

  5  4    1.  If an interest in real estate is held of record by a

  5  5 trustee, a bona fide purchaser acquires all rights in the real

  5  6 estate which the trustee and the beneficiary of the trust had

  5  7 and any rights of persons claiming by, through or under them,

  5  8 free of any adverse claim including but not limited to claims

  5  9 arising under section 561.13 or claims relating to an interest

  5 10 in real estate arising under section 633.238.

  5 11    5.  a.  A person holding an adverse claim arising or

  5 12 existing prior to January 1, 1992 2009, by reason of a

  5 13 transfer of an interest in real estate by a trustee, or a

  5 14 purported trustee, shall not file an action to enforce such

  5 15 claim after December 31, 1993 2010, at law or in equity, in

  5 16 any court to recover or establish any interest in or claim to

  5 17 such real estate, legal or equitable, against the holder of

  5 18 the record title to the real estate.

  5 19    b.  An action based upon an adverse claim arising on or

  5 20 after January 1, 1992 2009, by reason of a transfer of an

  5 21 interest in real estate by a trustee, or a purported trustee,

  5 22 shall not be maintained either at law or in equity, in any

  5 23 court to recover or establish any interest in or claim to such

  5 24 real estate, legal or equitable, against the holder of the

  5 25 record title to the real estate, legal or equitable, more than

  5 26 one year after the date of recording of the instrument from

  5 27 which such claim may arise.

  5 28    Sec. 12.  Section 614.14, Code 2007, is amended by adding

  5 29 the following new subsection:

  5 30    NEW SUBSECTION.  7.  An interest in real estate currently

  5 31 or previously held of record by a trust shall be deemed to be

  5 32 held of record by the trustee of such trust.

  5 33    Sec. 13.  Section 633.175, Code 2007, is amended to read as

  5 34 follows:

  5 35    633.175  WAIVER OF BOND BY COURT.
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  6  1    The court, for good cause shown, may exempt any fiduciary

  6  2 from giving bond, if the court finds that the interests of

  6  3 creditors and distributees will not thereby be prejudiced.

  6  4 However, the court, except as provided in section 633.172,

  6  5 subsection 2, shall not exempt a conservator from giving bond

  6  6 in a conservatorship with total assets of more than ten
  6  7 twenty=five thousand dollars, excluding real property, unless

  6  8 it is a voluntary conservatorship in which the petitioner is

  6  9 eighteen years of age or older and has waived bond in the

  6 10 petition.

  6 11    Sec. 14.  Section 633.241, Code 2007, is amended to read as

  6 12 follows:

  6 13    633.241  TIME FOR ELECTION TO RECEIVE LIFE ESTATE IN

  6 14 HOMESTEAD.

  6 15    If the surviving spouse does not make an election to

  6 16 receive the life estate in the homestead and file it with the

  6 17 clerk within four months from the date of second publication

  6 18 of notice to creditors service of notice under section

  6 19 633.237, it shall be conclusively presumed that the surviving

  6 20 spouse waives the right to make the election.  The court on

  6 21 application may, prior to the expiration of the period of four

  6 22 months, for cause shown, enter an order extending the time for

  6 23 making the election.

  6 24    Sec. 15.  Section 633.267, Code 2007, is amended to read as

  6 25 follows:

  6 26    633.267  CHILDREN BORN OR ADOPTED AFTER EXECUTION OF WILL.

  6 27    When If a testator fails to provide in the testator's will

  6 28 for any of the testator's children born to or adopted by the

  6 29 testator after the making execution of the testator's last

  6 30 will, such child, whether born before or after the testator's

  6 31 death, shall receive a share in the estate of the testator

  6 32 equal in value to that which the child would have received

  6 33 under section 633.211, 633.212, or 633.219, whichever section

  6 34 or sections are applicable, if the testator had died

  6 35 intestate, unless it appears from the will that such omission
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  7  1 was intentional.

  7  2    Sec. 16.  Section 633.374, Code 2007, is amended to read as

  7  3 follows:

  7  4    633.374  ALLOWANCE TO SURVIVING SPOUSE.

  7  5    1.  If the personal representative of the estate is not the

  7  6 decedent's spouse, the personal representative of the estate

  7  7 shall cause written notice concerning support to be mailed to

  7  8 the surviving spouse pursuant to section 633.40, subsection 5.

  7  9 The notice shall inform the surviving spouse of the surviving

  7 10 spouse's right to apply, within four months of service of the

  7 11 notice, for support for a period of twelve months following

  7 12 the death of the decedent, and for support of the decedent's

  7 13 dependents who reside with the spouse for the same period of

  7 14 time.
  7 15    2.  The court shall, upon application, set off and order

  7 16 paid to the surviving spouse, as part of the costs of

  7 17 administration, sufficient of the decedent's property as it

  7 18 deems reasonable for the proper support of the surviving

  7 19 spouse for the period of twelve months following the death of

  7 20 the decedent.  When said If the application is not made by the

  7 21 personal representative, notice of hearing upon the

  7 22 application shall be given to the personal representative.

  7 23 The court shall take into consideration the station in life of

  7 24 the surviving spouse and the assets and condition of the

  7 25 estate.  The allowance shall also include such additional

  7 26 amount as the court deems reasonable for the proper support,

  7 27 during such period, of dependents of the decedent who reside

  7 28 with the surviving spouse.  Such allowance to the surviving

  7 29 spouse shall not abate upon the death or remarriage of such

  7 30 spouse.  If an application for support has not been filed

  7 31 within four months following service of the notice by or on

  7 32 behalf of the surviving spouse and the dependents of the

  7 33 decedent who reside with the surviving spouse, the surviving

  7 34 spouse and the dependents of the decedent shall be deemed to

  7 35 have waived the right to apply for support during the
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  8  1 administration of the estate.
  8  2    Sec. 17.  Section 633A.2301, Code 2007, is amended by

  8  3 striking the section and inserting in lieu thereof the

  8  4 following:

  8  5    633A.2301  RIGHTS OF BENEFICIARY, CREDITOR, AND ASSIGNEE.

  8  6    To the extent a beneficiary's interest is not subject to a

  8  7 spendthrift provision, and subject to sections 633A.2305 and

  8  8 633.2306, the court may authorize a creditor or assignee of

  8  9 the beneficiary to reach the beneficiary's interest by levy,

  8 10 attachment, or execution of present or future distributions to

  8 11 or for the benefit of the beneficiary or other means.

  8 12    Sec. 18.  Section 633A.2302, Code 2007, is amended by

  8 13 striking the section and inserting in lieu thereof the

  8 14 following:

  8 15    633A.2302  SPENDTHRIFT PROTECTION RECOGNIZED.

  8 16    Except as otherwise provided in section 633A.2303:

  8 17    1.  A term of a trust providing that the interest of a

  8 18 beneficiary is held subject to a "spendthrift trust", or words

  8 19 of similar import, is sufficient to restrain both voluntary

  8 20 and involuntary transfer, assignment, and encumbrance of the

  8 21 beneficiary's interest.

  8 22    2.  A beneficiary shall not transfer, assign, or encumber

  8 23 an interest in a trust in violation of a valid spendthrift

  8 24 provision, and a creditor or assignee of the beneficiary of a

  8 25 spendthrift trust shall not reach the interest of the

  8 26 beneficiary or a distribution by the trustee before its

  8 27 receipt by the beneficiary.

  8 28    Sec. 19.  Section 633A.2303, Code 2007, is amended by

  8 29 striking the section and inserting in lieu thereof the

  8 30 following:

  8 31    633A.2303  SPENDTHRIFT TRUSTS FOR THE BENEFIT OF SETTLOR.

  8 32    A term of a trust prohibiting an involuntary transfer of a

  8 33 beneficiary's interest shall be invalid as against claims by

  8 34 any creditors of the beneficiary if the beneficiary is the

  8 35 settlor.
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  9  1    Sec. 20.  NEW SECTION.  633A.2304  AMOUNT REACHABLE BY

  9  2 CREDITORS OR TRANSFEREES OF SETTLOR.

  9  3    1.  If a settlor is a beneficiary of a trust created by the

  9  4 settlor, a transferee or creditor of the settlor may reach the

  9  5 maximum amount that the trustee could pay to or for the

  9  6 settlor's benefit.

  9  7    2.  In the case of a trust with multiple settlors, the

  9  8 amount the creditors or transferees of a particular settlor

  9  9 may reach shall not exceed the portion of the trust

  9 10 attributable to that settlor's contribution.

  9 11    3.  The assets of an irrevocable trust shall not become

  9 12 subject to the claims of creditors of the settlor of a trust

  9 13 solely due to a provision in the trust that allows a trustee

  9 14 of the trust to reimburse the settlor for income taxes payable

  9 15 on the income of the trust.  This subsection shall not limit

  9 16 the rights of the creditor of the settlor to assert a claim

  9 17 against the assets of the trust due to the retention or grant

  9 18 of any rights to the settlor under the trust instrument or any

  9 19 other beneficial interest of the settlor other than as

  9 20 specifically set forth in this subsection.

  9 21    Sec. 21.  NEW SECTION.  633A.2305  DISCRETIONARY TRUSTS ==

  9 22 EFFECT OF STANDARD.

  9 23    Whether or not a trust contains a spendthrift provision, a

  9 24 creditor or assignee of a beneficiary shall not compel a

  9 25 distribution that is subject to the trustee's discretion, even

  9 26 if any of the following occur:

  9 27    1.  The discretion is expressed in the form of a standard

  9 28 of distribution.

  9 29    2.  The trustee has abused its discretion.

  9 30    Sec. 22.  NEW SECTION.  633A.2306  COURT ACTION ==

  9 31 TRUSTEE'S DISCRETION.

  9 32    If a trustee has discretion as to payments to a

  9 33 beneficiary, and refuses to make payments or exercise its

  9 34 discretion, the court shall neither order the trustee to

  9 35 exercise its discretion nor order payment from any such trust,

House Study Bill 735 continued

 10  1 if any such payment would inure, directly or indirectly, to

 10  2 the benefit of a creditor of the beneficiary.

 10  3    Sec. 23.  NEW SECTION.  633A.2307  OVERDUE DISTRIBUTION.

 10  4    1.  A creditor or assignee of a beneficiary may reach a

 10  5 mandatory distribution of income or principal, including a

 10  6 distribution upon termination of the trust, if the trustee has

 10  7 not made the distribution to the beneficiary within a

 10  8 reasonable time after the required distribution date.

 10  9    2.  For the purposes of this section, "mandatory

 10 10 distribution" means a distribution required by the express

 10 11 terms of the trust of any of the following:

 10 12    a.  All of the income, net income, or principal of the

 10 13 trust.

 10 14    b.  A fraction or percentage of the income or principal of

 10 15 the trust.

 10 16    c.  A specific dollar amount from the trust.

 10 17    3.  A distribution that is subject to a condition shall not

 10 18 be considered a mandatory distribution.

 10 19    4.  If a creditor or assignee of a beneficiary is permitted

 10 20 to reach a mandatory distribution under this section, the sole

 10 21 remedy of the creditor or assignee shall be to apply to the

 10 22 court having jurisdiction of the trust after a reasonable

 10 23 period of time has expired, for a judgment ordering the

 10 24 trustee to pay to the creditor or the assignee a sum of money

 10 25 equal to the lesser of the amount of the debt or assignment,

 10 26 or the amount of the mandatory distribution described in

 10 27 subsection 2.  Any other remedy, including but not limited to

 10 28 attachment or garnishment of any interest in the trust,

 10 29 recovery of court costs or attorney fees, or placing a lien of

 10 30 any type on any trust property or on the interest of any

 10 31 beneficiary in the trust, shall not be permitted or ordered by

 10 32 any court.  Any writing signed by the beneficiary, allowing

 10 33 any remedy other than payment of the mandatory distribution

 10 34 not made to the beneficiary within a reasonable time after

 10 35 required distribution date, shall be void and shall not be

House Study Bill 735 continued

 11  1 enforced by any court.

 11  2    Sec. 24.  Section 633A.3106, Code 2007, is amended to read

 11  3 as follows:

 11  4    633A.3106  CHILDREN BORN OR ADOPTED AFTER EXECUTION OF A

 11  5 REVOCABLE TRUST.

 11  6    When a settlor fails to provide in a revocable trust for

 11  7 any of the settlor's children born to or adopted by the

 11  8 settlor after the making execution of the trust or the last

 11  9 amendment to the trust, such child, whether born before or

 11 10 after the settlor's death, shall receive a share of the trust

 11 11 equal in value to that which the child would have received

 11 12 under section 633.211, 633.212, or 633.219, whichever is

 11 13 applicable, as if the settlor had died intestate, unless it

 11 14 appears from the terms of the trust or decedent's will that

 11 15 such omission was intentional.

 11 16    Sec. 25.  Section 633A.3108, subsection 2, Code 2007, is

 11 17 amended to read as follows:

 11 18    2.  Unless the trustee is a party to a pending proceeding

 11 19 contesting its validity, on or after the date six months

 11 20 following the death of the settlor, the trustee of a revocable

 11 21 trust may assume the trust's validity and proceed to

 11 22 distribute the trust property in accordance with the terms of

 11 23 the trust, without liability for so doing.  Liability for an

 11 24 improper distribution in such a case is solely on the

 11 25 beneficiaries.

 11 26    Sec. 26.  Section 633A.5104, Code 2007, is amended to read

 11 27 as follows:

 11 28    633A.5104  INTERESTED PERSONS == PROCEEDINGS.

 11 29    The settlor, or if the settlor is deceased or not

 11 30 competent, the settlor's designee named or designated pursuant

 11 31 to section 633A.5106, the trustee, the attorney general, and

 11 32 any charitable entity or other person with a special interest

 11 33 in the trust shall be interested persons in a proceeding

 11 34 involving a charitable trust.

 11 35    Sec. 27.  NEW SECTION.  633A.5106  SETTLOR == ENFORCEMENT
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 12  1 OF CHARITABLE TRUST == DESIGNATION.

 12  2    A settlor may maintain an action to enforce a charitable

 12  3 trust established by the settlor and may designate, either in

 12  4 the agreement establishing the trust or in a written statement

 12  5 signed by the settlor and delivered to the trustee, a person

 12  6 or persons, by name or by description, whether or not born at

 12  7 the time of such designation, to enforce the charitable trust

 12  8 if the settlor is deceased or not competent.

 12  9    Sec. 28.  Section 635.1, Code Supplement 2007, is amended

 12 10 to read as follows:

 12 11    635.1  WHEN APPLICABLE.

 12 12    When the gross value of the probate assets of a decedent

 12 13 subject to the jurisdiction of this state does not exceed one

 12 14 hundred thousand dollars, and upon a petition as provided in

 12 15 section 635.2 of an authorized petitioner in accordance with

 12 16 section 633.227, 633.228, or 633.290, the clerk shall issue

 12 17 letters of appointment for administration to the proposed

 12 18 personal representative named in the petition, if qualified to

 12 19 serve pursuant to section 633.63 or upon court order pursuant

 12 20 to section 633.64.  Unless otherwise provided in this chapter,

 12 21 the provisions of chapter 633 apply to an estate probated

 12 22 pursuant to this chapter.

 12 23    Sec. 29.  Section 635.2, subsections 2 and 4, Code

 12 24 Supplement 2007, are amended to read as follows:

 12 25    2.  The name and address of the surviving spouse, if any
 12 26 and the name and relationship of each beneficiary in a testate

 12 27 estate or known heirs in an intestate estate.

 12 28    4.  A statement that the probate property of the decedent

 12 29 subject to the jurisdiction of this state does not have an

 12 30 aggregate gross value of more than the amount permitted under

 12 31 the provisions of section 635.1 and the approximate amount of

 12 32 personal property and income for the purposes of setting a

 12 33 bond.

 12 34    Sec. 30.  Section 635.8, subsections 2 and 4, Code

 12 35 Supplement 2007, are amended to read as follows:
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 13  1    2.  If no actions or proceedings involving the estate are

 13  2 pending in the court thirty days after notice of the closing

 13  3 statement is filed, the estate shall close and the personal

 13  4 representative shall be discharged after distribution and the

 13  5 personal representative shall be discharged. upon the earlier

 13  6 of either of the following:
 13  7    a.  The filing of a statement of disbursement of assets

 13  8 with the clerk by the personal representative.
 13  9    b.  An additional thirty days have passed after notice of

 13 10 the closing statement is filed.
 13 11    4.  If a closing statement is not filed within twelve

 13 12 months of the date of issuance of a letter of appointment, an

 13 13 interlocutory report shall be filed within such time period.

 13 14 Such report shall be provided to all interested parties at

 13 15 least once every six months until the closing statement has

 13 16 been filed unless excused by the court for good cause shown.

 13 17 The provisions of section 633.473 requiring final settlement

 13 18 within three years shall apply to an estate probated pursuant

 13 19 to this chapter.  A closing statement filed under this section

 13 20 has the same effect as final settlement of the estate under

 13 21 chapter 633.

 13 22    Sec. 31.  Chapter 451, Code 2007, is repealed.

 13 23    Sec. 32.  Section 637.609, Code 2007, is repealed.

 13 24    Sec. 33.  APPLICABILITY.

 13 25    1.  The sections of this Act amending section 614.14 apply

 13 26 retroactively to all trusts in existence on or after July 1,

 13 27 1998.

 13 28    2.  The section of this Act amending section 633.175

 13 29 applies to conservatorships in existence on or after the

 13 30 effective date of this Act.

 13 31    3.  The sections of this Act amending sections 633.241,

 13 32 633.267, and 633.374 apply to estates of decedents dying on or

 13 33 after July 1, 2008.

 13 34    4.  The section of this Act amending section 633A.3106

 13 35 applies to trusts of settlors dying on or after July 1, 2008.
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 14  1    5.  The section of this Act amending section 633A.3108

 14  2 applies to trusts in existence on or after July 1, 2008.

 14  3    6.  The sections of this Act amending section 633A.5104 and

 14  4 enacting section 633A.5106 apply to charitable trusts in

 14  5 existence on or after July 1, 2008.

 14  6                           EXPLANATION

 14  7    This bill relates to trusts and estates including the

 14  8 administration of small estates, and includes applicability

 14  9 provisions.

 14 10    The bill specifies that real estate conveyed to a revocable

 14 11 trust and subsequently sold or mortgaged by the trustee does

 14 12 not require a follow=up deed from the individual grantor and

 14 13 spouse.  Such provisions apply retroactively to all trusts in

 14 14 existence on or after July 1, 1998.

 14 15    The bill increases the amount of the value of assets in a

 14 16 conservatorship before a bond would be required from $10,000

 14 17 to $25,000.  This provision applies to conservatorships in

 14 18 existence on or after the effective date of the bill.

 14 19    The bill amends Code sections to specify how a surviving

 14 20 spouse must serve notice of the spouse's decision to take an

 14 21 elective share of the decedent's estate, including a life

 14 22 estate in the homestead, and requires personal representatives

 14 23 to notify the decedent's surviving spouse of the right to

 14 24 apply for a support allowance for the surviving spouse and the

 14 25 decedent's dependents who reside with the surviving spouse.

 14 26 These provisions apply to estates of decedents dying on or

 14 27 after July 1, 2008.

 14 28    The bill amends provisions in the probate and trust codes

 14 29 relating to shares inherited by after born children under

 14 30 wills and revocable trusts, to specify the date for

 14 31 determining which heirs are pretermitted and to provide the

 14 32 same share to pretermitted heirs as those born before

 14 33 execution of the will or trust unless it appears from the

 14 34 terms of the document that the omission was intentional.

 14 35 These provisions apply to estates of decedents dying on or
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 15  1 after July 1, 2008, and to trusts of settlors dying on or

 15  2 after July 1, 2008.

 15  3    The bill reorganizes and restructures current provisions in

 15  4 the trust code relating to creditors' rights, spendthrift

 15  5 trusts, spendthrift trusts created for the benefit of the

 15  6 settlor, and overdue distributions, and creates new provisions

 15  7 relating to creditors' rights generally and discretionary

 15  8 trusts.  The bill provides that to the extent a beneficiary's

 15  9 interest is not subject to a spendthrift provision, a court

 15 10 may authorize a creditor or assignee of the beneficiary to

 15 11 reach the beneficiary's interest by levy, attachment, or

 15 12 execution of present or future distributions to or for the

 15 13 benefit of the beneficiary or other means.  The bill specifies

 15 14 that, regardless of whether a trust contains a spendthrift

 15 15 provision, a creditor or assignee of the beneficiary is not

 15 16 required to compel a distribution from the trust that is

 15 17 subject to the trustee's discretion even if the distribution

 15 18 is expressed in the form of a standard of distribution or the

 15 19 trustee has abused the trustee's discretion.  The bill

 15 20 provides that if a trustee has discretion as to payments to a

 15 21 beneficiary and refuses to make payments or exercise its

 15 22 discretion, the court shall neither order the trustee to

 15 23 exercise its discretion nor order payment from any such trust,

 15 24 if any such payment would inure, directly or indirectly, to

 15 25 the benefit of a creditor of the beneficiary.

 15 26    The bill specifies the date on which the trustee can

 15 27 proceed with trust administration on the assumption that the

 15 28 trust is valid and distributions can be made consistent with

 15 29 the provisions of the trust.

 15 30    The bill provides that a donor has the right to designate

 15 31 who will have standing to enforce a charitable trust

 15 32 established by the settlor and may designate a person or

 15 33 persons to enforce the charitable trust if the settlor is

 15 34 deceased or not competent.  These provisions apply to

 15 35 charitable trusts in existence on or after July 1, 2008.
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 16  1    The bill amends fiduciary appointment provisions and

 16  2 petition requirements in Code chapter 635 relating to the

 16  3 administration of small estates.  The bill provides that if no

 16  4 actions or proceedings involving the estate are pending 30

 16  5 days after notice of the closing statement is filed, the small

 16  6 estate shall close and the personal representative shall be

 16  7 discharged upon the earlier of either the filing of a

 16  8 statement of disbursement of assets with the clerk by the

 16  9 personal representative or an additional 30 days have passed

 16 10 after notice of the closing statement is filed.  Final

 16 11 settlement of a small estate shall be made within three years

 16 12 consistent with the provisions of Code section 633.473.  Under

 16 13 Code chapter 635, a small estate is defined as an estate in

 16 14 which the total value of probate and nonprobate assets does

 16 15 not exceed $100,000.

 16 16    The bill repeals Code chapter 451 (Iowa estate tax) and

 16 17 makes coordinating amendments.

 16 18    The bill repeals a provision in the uniform principal and

 16 19 income Act relating to trusts and marital deductions and

 16 20 generation=skipping transfer taxes.

 16 21    Unless otherwise indicated, the bill applies to estates of

 16 22 decedents dying on or after July 1, 2008.

 16 23 LSB 5222HC 82

 16 24 rh/rj/8
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  1 An Act relating to energy efficiency by establishing specified

  2    standards and goals relating to energy production and

  3    utilization, and establishing a commission on energy

  4    efficiency standards and practices.

  5 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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  1  1    Section 1.  NEW SECTION.  103A.27  COMMISSION ON ENERGY

  1  2 EFFICIENCY STANDARDS AND PRACTICES.

  1  3    1.  A commission on energy efficiency standards and

  1  4 practices is established within the department of public

  1  5 safety.  The commission shall be composed of the following

  1  6 members:

  1  7    a.  The state building code commissioner, or the

  1  8 commissioner's designee.

  1  9    b.  The director of the office of energy independence, or

  1 10 the director's designee.

  1 11    c.  A professional engineer licensed pursuant to chapter

  1 12 542B.

  1 13    d.  An architect registered pursuant to chapter 544A.

  1 14    e.  Two individuals recognized in the construction industry

  1 15 as possessing expertise and experience in the construction or

  1 16 renovation of energy=efficient residential and commercial

  1 17 buildings.

  1 18    f.  A member of a local planning and zoning commission or

  1 19 county board of supervisors.

  1 20    g.  Three individuals representing gas and electric public

  1 21 utilities within this state.

  1 22    h.  A local building official whose duties include

  1 23 enforcement of requirements for energy conservation in

  1 24 construction.

  1 25    i.  Two consumers, one of whom owns and occupies a

  1 26 residential building in this state and one of whom owns and

  1 27 occupies a building used in commercial business or

  1 28 manufacturing.

  1 29    2.  The commissioner shall appoint all members to the

  1 30 commission other than those members designated in subsection

  1 31 1, paragraphs "a" and "b".  Appointment of members are subject

  1 32 to the requirements of sections 69.16 and 69.16A.  Members

  1 33 shall serve three=year terms beginning and ending as provided

  1 34 in section 69.19.  A vacancy on the commission shall be filled

  1 35 for the unexpired portion of the regular term in the same
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  2  1 manner as regular appointments are made.  Members appointed by

  2  2 the commissioner shall be reimbursed for actual and necessary

  2  3 expenses incurred in performance of their duties.  Such

  2  4 members may also be eligible to receive compensation as

  2  5 provided in section 7E.6.  A majority of the members shall

  2  6 constitute a quorum.

  2  7    3.  Duties of the commission shall include but are not

  2  8 limited to the following:

  2  9    a.  Evaluate energy efficiency standards applicable to

  2 10 existing or newly constructed residential, commercial, and

  2 11 industrial buildings and vertical infrastructure at the state

  2 12 and local level and make suggestions for their improvement and

  2 13 enforcement.

  2 14    b.  Develop recommendations for new energy efficiency

  2 15 standards, specifications, or guidelines applicable to newly

  2 16 constructed residential, commercial, and industrial buildings

  2 17 and vertical infrastructure.

  2 18    c.  Develop recommendations for the establishment of

  2 19 incentives for energy efficiency construction projects which

  2 20 exceed currently applicable state and local building codes.

  2 21    d.  Develop recommendations for adoption of a statewide

  2 22 energy efficiency building labeling or rating system for

  2 23 residential, commercial, and industrial buildings and

  2 24 complexes.

  2 25    4.  The commission shall be formed for the two=year period

  2 26 beginning July 1, 2008, and ending June 30, 2010, and shall

  2 27 submit a report to the governor and the general assembly by

  2 28 January 1, 2011, regarding its activities and recommendations.

  2 29 Administrative support shall be furnished by the department of

  2 30 public safety, with the assistance of the office of energy

  2 31 independence and the department of natural resources.

  2 32    Sec. 2.  Section 476.6, Code Supplement 2007, is amended by

  2 33 adding the following new subsection:

  2 34    NEW SUBSECTION.  23.  ENERGY SAVINGS STANDARD.

  2 35    The board shall establish an energy efficiency standard of
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  3  1 a one and one=half percent annual reduction in projected

  3  2 energy use applicable to all gas and electric utilities as a

  3  3 statewide average goal.  In applying the standard, the board

  3  4 shall collaborate with each utility to determine an

  3  5 individualized and cost=effective energy efficiency goal,

  3  6 taking into consideration the utility service area's historic

  3  7 energy load, its projected demand, its consumer base, and

  3  8 other relevant factors.  The goal applicable to a gas and

  3  9 electric utility may be implemented through modification of

  3 10 the utility's energy efficiency plan submitted pursuant to

  3 11 subsection 14, a plan developed and implemented by the board,

  3 12 or pursuant to a third=party contract entered into by the

  3 13 utility.  Upon application, the board may establish an energy

  3 14 efficiency goal for a group or groups of utilities to pool

  3 15 their energy use reductions.

  3 16    Sec. 3.  Section 476.44, subsection 2, Code 2007, is

  3 17 amended to read as follows:

  3 18    2.  An electric utility subject to this division, except a

  3 19 utility that elects rate regulation pursuant to section

  3 20 476.1A, shall not be required to own or purchase, at any one

  3 21 time, more than its share of one hundred five megawatts of

  3 22 power from alternative energy production facilities or small

  3 23 hydro facilities at the rates established pursuant to section

  3 24 476.43.  The board shall allocate the one hundred five

  3 25 megawatts based upon each utility's percentage of the total

  3 26 Iowa retail peak demand, for the year beginning January 1,

  3 27 1990, of all utilities subject to this section.  If a utility

  3 28 undergoes reorganization as defined in section 476.76, the

  3 29 board shall combine the allocated purchases of power for each

  3 30 utility involved in the reorganization.
  3 31    Notwithstanding the one hundred five megawatt maximum, the

  3 32 board may increase the amount of power that a utility is

  3 33 required to own or purchase at the rates established pursuant

  3 34 to section 476.43 if the board finds that a utility, including

  3 35 a reorganized utility, exceeds its 1990 Iowa retail peak
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  4  1 demand by twenty percent and the additional power the utility

  4  2 is required to purchase will encourage the development of

  4  3 alternate energy production facilities and small hydro

  4  4 facilities.  The increase shall not exceed the utility's

  4  5 increase in peak demand multiplied by the ratio of the

  4  6 utility's share of the one hundred five megawatt maximum to

  4  7 its 1990 Iowa retail peak demand.  The board shall establish

  4  8 for each electric utility the goal of producing or purchasing

  4  9 twenty=five percent of its total annual Iowa retail electric

  4 10 sales from alternative energy production facilities by

  4 11 December 31, 2025.
  4 12                           EXPLANATION

  4 13    This bill relates to improving energy efficiency within

  4 14 this state.

  4 15    The bill provides for the establishment of an energy

  4 16 efficiency standard of a 1.5 percent annual reduction in

  4 17 projected energy use applicable to all gas and electric

  4 18 utilities as a statewide average goal.  The bill directs the

  4 19 Iowa utilities board to collaborate with each utility to

  4 20 determine an individualized and cost=effective energy

  4 21 efficiency goal, taking into consideration the utility service

  4 22 area's historic energy load, its projected demand, its

  4 23 consumer base, and other relevant factors.  The bill specifies

  4 24 that the goal may be implemented through modification of a

  4 25 utility's energy efficiency plan submitted pursuant to Code

  4 26 section 476.6, subsection 14, a plan developed and implemented

  4 27 by the board, or pursuant to a third=party contract entered

  4 28 into by the utility.  The bill provides that, upon

  4 29 application, the board may establish an energy efficiency goal

  4 30 for a group or groups of utilities to pool their energy use

  4 31 reductions.

  4 32    The bill also establishes a goal applicable to electric

  4 33 utilities of producing or purchasing 25 percent of their total

  4 34 annual Iowa retail electric sales from alternative energy

  4 35 production facilities by December 31, 2025.
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  5  1    The bill provides for the establishment of a commission on

  5  2 energy efficiency standards and practices within the

  5  3 department of public safety, to be comprised of the state

  5  4 building code commissioner or designee, the director of the

  5  5 office of energy independence or designee, a licensed

  5  6 engineer, a registered architect, two individuals recognized

  5  7 in the construction industry as possessing expertise and

  5  8 experience in the construction or renovation of

  5  9 energy=efficient residential and commercial buildings, a

  5 10 member of a local planning and zoning commission or county

  5 11 board of supervisors, three representatives of gas and

  5 12 electric public utilities, a local building official, and two

  5 13 consumers.  The commission's duties would include evaluating

  5 14 energy efficiency standards applicable to buildings,

  5 15 developing recommendations for new energy efficiency

  5 16 standards, specifications, or guidelines applicable to new

  5 17 construction, developing recommendations for incentives for

  5 18 energy efficiency construction projects which exceed currently

  5 19 applicable state and local building codes, and developing

  5 20 recommendations for adopting a statewide energy efficiency

  5 21 building labeling or rating system.  The commission would

  5 22 exist for a two=year period, with a report of recommendations

  5 23 submitted to the governor and the general assembly by January

  5 24 1, 2011.

  5 25 LSB 5711XL 82

  5 26 rn/rj/14.1
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House Study Bill 743 
                                      HOUSE FILE       
                                      BY  (PROPOSED COMMITTEE ON

                                           ENVIRONMENTAL PROTECTION

                                           BILL BY CHAIRPERSON OLSON)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to renewable energy production by establishing a

  2    county biomass project siting program and an electricity

  3    renewable energy standard, and making specified tax credits

  4    applicable.

  5 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  6 TLSB 6355HC 82

  7 rn/rj/5
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  1  1    Section 1.  NEW SECTION.  473.14  COUNTY BIOMASS PROJECT

  1  2 SITING == PROGRAM ESTABLISHED == REQUIREMENTS.

  1  3    1.  The department shall oversee implementation of a county

  1  4 biomass project siting program through which the county board

  1  5 of supervisors in each county in this state shall identify and

  1  6 approve a site within the county for location of a biomass

  1  7 electrical production facility.  For purposes of this section,

  1  8 "biomass electrical production facility" means a facility

  1  9 constructed for the generation of at least twenty=five

  1 10 megawatts of electricity through the processing or utilization

  1 11 of organic matter including but not limited to agricultural

  1 12 energy crops, crop wastes and residues, wood wastes and

  1 13 residues, and aquatic plants, but excluding municipal solid

  1 14 waste.

  1 15    2.  Sites identified and approved may accommodate a biomass

  1 16 electrical production facility equipped to generate amounts of

  1 17 electricity in excess of the twenty=five=megawatt=minimum

  1 18 capacity, shall encompass sufficient land mass for biomass

  1 19 electrical production and disposition of materials, and shall

  1 20 be positioned to facilitate biomass delivery and access to

  1 21 electrical transmission lines.  In selecting a site,

  1 22 consideration shall be given to location near a biomass waste

  1 23 processing facility that could be used in the production

  1 24 process, and which could participate with the biomass

  1 25 electrical production facility in the cogeneration of useful

  1 26 heat.

  1 27    3.  The department shall establish by rule general

  1 28 identification criteria applicable to county biomass project

  1 29 siting, and shall coordinate with each county board of

  1 30 supervisors regarding the selection and approval process.

  1 31 Each county board of supervisors shall submit a report to the

  1 32 department by January 1, 2010, regarding progress made toward

  1 33 site identification and approval, with a goal of final

  1 34 approval by each board and notification of approval to the

  1 35 department by January 1, 2012, and shall by January 1, 2012,
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  2  1 submit an assessment to the department regarding the

  2  2 feasibility of establishing a biomass electrical production

  2  3 facility on the site selected, the existence of biomass waste

  2  4 processing facilities in the area, cogeneration possibilities,

  2  5 and the existence of potential biomass electrical producers.

  2  6    Sec. 2.  Section 476.44, subsection 2, Code 2007, is

  2  7 amended to read as follows:

  2  8    2.  An electric utility subject to this division, except a

  2  9 utility that elects rate regulation pursuant to section

  2 10 476.1A, shall not be required to own or purchase, at any one

  2 11 time, more than its share of one hundred five megawatts of

  2 12 power from alternative energy production facilities or small

  2 13 hydro facilities at the rates established pursuant to section

  2 14 476.43.  The board shall allocate the one hundred five

  2 15 megawatts based upon each utility's percentage of the total

  2 16 Iowa retail peak demand, for the year beginning January 1,

  2 17 1990, of all utilities subject to this section.  If a utility

  2 18 undergoes reorganization as defined in section 476.76, the

  2 19 board shall combine the allocated purchases of power for each

  2 20 utility involved in the reorganization.
  2 21    Notwithstanding the one hundred five megawatt maximum, the

  2 22 board may increase the amount of power that a utility is

  2 23 required to own or purchase at the rates established pursuant

  2 24 to section 476.43 if the board finds that a utility, including

  2 25 a reorganized utility, exceeds its 1990 Iowa retail peak

  2 26 demand by twenty percent and the additional power the utility

  2 27 is required to purchase will encourage the development of

  2 28 alternate energy production facilities and small hydro

  2 29 facilities.  The increase shall not exceed the utility's

  2 30 increase in peak demand multiplied by the ratio of the

  2 31 utility's share of the one hundred five megawatt maximum to

  2 32 its 1990 Iowa retail peak demand.
  2 33    a.  An electric utility shall produce or purchase at least

  2 34 the following percentages of its total annual Iowa retail

  2 35 electric sales from alternate energy production facilities or
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  3  1 small hydro facilities:
  3  2    (1)  By December 31, 2014, fourteen percent.
  3  3    (2)  By December 31, 2020, twenty percent.
  3  4    (3)  By December 31, 2025, twenty=five percent.
  3  5    b.  Amounts produced or purchased in excess of the required

  3  6 percentages in paragraph "a" may be sold or exchanged between

  3  7 electric utilities for purposes of satisfying the

  3  8 requirements, subject to procedures as determined by the board

  3  9 by rule.
  3 10    c.  Of the total amounts of electricity to be produced or

  3 11 purchased from alternate energy production facilities or small

  3 12 hydro facilities required by paragraph "a", designated amounts

  3 13 of electricity shall be derived from specified alternative and

  3 14 renewable energy sources, as follows:
  3 15    (1)  Three hundred fifty megawatts shall be produced or

  3 16 purchased from community=owned renewable energy projects,

  3 17 pursuant to definition and criteria to be determined by the

  3 18 board by rule, by 2014.  The amount required to be produced or

  3 19 purchased from community=owned renewable energy projects shall

  3 20 increase to five hundred megawatts by 2020, and to six hundred

  3 21 twenty=five megawatts by 2025, and be maintained each year

  3 22 thereafter.
  3 23    (2)  Eighty megawatts shall be produced or purchased from a

  3 24 sustainable, closed=loop biomass conversion facility, as

  3 25 defined in section 476C.1, by 2014, and maintained each year

  3 26 thereafter.
  3 27    (3)  Twenty megawatts shall be produced or purchased from a

  3 28 methane gas recovery facility, as defined in section 476C.1,

  3 29 by 2014, and maintained each year thereafter.
  3 30    (4)  Five megawatts shall be produced or purchased from a

  3 31 solar energy conversion facility, as defined in section

  3 32 476C.1, by 2014, and maintained each year thereafter.  An

  3 33 electric utility which maintains a solar energy utilization

  3 34 project with which the electric utility is involved on July 1,

  3 35 2008, may allocate megawatts derived therefrom in satisfying
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  4  1 this requirement.
  4  2    d.  Projects originated or utilized for the purpose of

  4  3 meeting the requirements of paragraph "c", subparagraphs (2)

  4  4 through (4), shall be eligible for the renewable energy tax

  4  5 credit pursuant to chapter 476C, and the maximum capacity

  4  6 restrictions of section 476C.3, subsection 4, shall not be

  4  7 applicable to a facility determined to be eligible pursuant to

  4  8 that section and supplying electricity produced or purchased

  4  9 by a utility in satisfaction of the alternative and renewable

  4 10 energy percentage purchase requirements of this section.
  4 11    Sec. 3.  Section 476C.3, subsection 4, Code 2007, is

  4 12 amended to read as follows:

  4 13    4.  a.  The maximum amount of nameplate generating capacity

  4 14 of all wind energy conversion facilities the board may find

  4 15 eligible under this chapter shall not exceed one hundred

  4 16 eighty megawatts of nameplate generating capacity.  The

  4 17 maximum amount of energy production capacity equivalent of all

  4 18 other facilities the board may find eligible under this

  4 19 chapter shall not exceed a combined output of twenty megawatts

  4 20 of nameplate generating capacity and one hundred sixty=seven

  4 21 billion British thermal units of heat for a commercial

  4 22 purpose.  Of the maximum amount of energy production capacity

  4 23 equivalent of all other facilities found eligible under this

  4 24 chapter, fifty=five billion British thermal units of heat for

  4 25 a commercial purpose shall be reserved for an eligible

  4 26 facility that is a refuse conversion facility for processed,

  4 27 engineered fuel from a multicounty solid waste management

  4 28 planning area.  The maximum amount of energy production

  4 29 capacity the board may find eligible for a single refuse

  4 30 conversion facility is fifty=five billion British thermal

  4 31 units of heat for a commercial purpose.

  4 32    b.  The maximum amount of energy production capacity

  4 33 limitations specified in paragraph "a" shall not be applicable

  4 34 to an eligible facility supplying electricity produced or

  4 35 purchased in satisfaction of the alternative and renewable
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  5  1 energy percentage purchase requirements contained in section

  5  2 476.44, subsection 2.
  5  3                           EXPLANATION

  5  4    This bill relates to the production of renewable energy.

  5  5    The bill provides for the establishment of a county biomass

  5  6 project siting program, to be administered by the department

  5  7 of natural resources, through which each county board of

  5  8 supervisors shall identify and approve a site for the location

  5  9 of a biomass electrical production facility.  The bill defines

  5 10 "biomass electrical production facility" as a facility

  5 11 constructed for the generation of at least 25 megawatts of

  5 12 electricity through the processing or utilization of organic

  5 13 matter including but not limited to agricultural energy crops,

  5 14 crop wastes and residues, wood wastes and residues, and

  5 15 aquatic plants, but excluding municipal solid waste.

  5 16    The bill provides that a site may accommodate a biomass

  5 17 electrical production facility equipped to generate amounts of

  5 18 electricity in excess of the 25 megawatt minimum capacity,

  5 19 must be of sufficient land mass to allow for biomass

  5 20 electrical production and material disposition, and be

  5 21 positioned to facilitate biomass delivery and access to

  5 22 electrical transmission lines.  The bill further provides that

  5 23 consideration should be given in site selection to location

  5 24 near a biomass waste processing facility that could be used in

  5 25 the production process, and which could participate with the

  5 26 biomass electrical production facility in the cogeneration of

  5 27 useful heat.

  5 28    The bill directs the department to establish by rule

  5 29 general siting identification criteria and to coordinate with

  5 30 each county board of supervisors regarding the selection and

  5 31 approval process.  The county boards are directed to submit a

  5 32 progress report to the department by January 1, 2010, with a

  5 33 goal of final approval by each board and notification of

  5 34 approval to the department by January 1, 2012.  The county

  5 35 boards shall also submit to the department by January 1, 2012,
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  6  1 an assessment of the feasibility of establishing a biomass

  6  2 electrical production facility on the site selected, the

  6  3 existence of biomass waste processing facilities in the area,

  6  4 cogeneration possibilities, and the existence of potential

  6  5 biomass electrical producers.

  6  6    The bill additionally requires electric utilities to

  6  7 produce or purchase increasing percentages of their total

  6  8 annual Iowa retail electric sales from alternative energy

  6  9 production facilities or small hydro facilities, as defined in

  6 10 Code section 476.42, by specified dates, and provides that

  6 11 amounts produced or purchased in excess of the percentage

  6 12 requirements may be sold or exchanged between utilities

  6 13 pursuant to procedures determined by the Iowa utilities board

  6 14 by rule.

  6 15    The bill provides that out of the production or purchase

  6 16 requirements, designated amounts of electricity shall be

  6 17 derived from specified sources of alternative and renewable

  6 18 energy sources.  Specifically, 350 megawatts are required to

  6 19 be produced or purchased from community=owned renewable energy

  6 20 projects, pursuant to a definition of such projects and

  6 21 criteria relating to them as determined by the board by rule,

  6 22 by 2014, and increased to 500 megawatts by 2020 and 625

  6 23 megawatts by 2025 and maintained each year thereafter.

  6 24 Additionally, 80 megawatts must be produced or purchased from

  6 25 a sustainable, closed=loop biomass conversion facility by 2014

  6 26 and maintained each year thereafter; 20 megawatts must be

  6 27 produced or purchased from a methane gas recovery facility by

  6 28 2014 and maintained each year thereafter; and 5 megawatts must

  6 29 be produced or purchased from a solar energy conversion

  6 30 facility and maintained each year thereafter.  The bill

  6 31 references Code section 476C relating to alternative and

  6 32 renewable energy tax credits regarding a definition of biomass

  6 33 conversion facility, methane gas recovery facility, and solar

  6 34 energy conversion facility, and provides with reference to

  6 35 solar energy that utilities which maintain current solar
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  7  1 energy utilization projects may allocate megawatts derived

  7  2 from them in satisfying the five megawatt requirement.

  7  3    The bill provides that biomass, methane, or solar projects

  7  4 which are originated or utilized to meet the percentage and

  7  5 megawatt requirements shall be eligible for the renewable

  7  6 energy tax credits pursuant to Code chapter 476C without

  7  7 application of statutory maximum capacity restrictions.

  7  8 LSB 6355HC 82

  7  9 rn/rj/5
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House Study Bill 744 
                                       HOUSE FILE       
                                       BY  (PROPOSED COMMITTEE ON

                                            ENVIRONMENTAL PROTECTION

                                            BILL BY CHAIRPERSON OLSON)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to achieving specified greenhouse gas reduction

  2    levels.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6262HC 82

  5 rn/rj/8
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  1  1    Section 1.  Section 455B.851, subsection 7, Code Supplement

  1  2 2007, is amended to read as follows:

  1  3    7.  After consideration of a full range of policies and

  1  4 strategies, including the cost=effectiveness of the

  1  5 strategies, the council shall develop multiple scenarios

  1  6 designed to reduce statewide greenhouse gas emissions

  1  7 including one scenario that would reduce such emissions by

  1  8 fifty to ninety percent by 2050.  The council shall also

  1  9 develop short=term, medium=term, and long=term scenarios

  1 10 designed to reduce statewide greenhouse gas emissions, develop

  1 11 interim reduction goals applicable to the years 2012 and 2020,
  1 12 and shall consider the cost=effectiveness of the scenarios.

  1 13 The council shall establish a 2005 as the baseline year for

  1 14 purposes of calculating reductions in statewide greenhouse gas

  1 15 emissions and assessing the extent to which the goal is being

  1 16 achieved, and may establish other baseline years for purposes

  1 17 of measuring the effectiveness of economic opportunities or

  1 18 incentives identified in reduction scenarios.  The council

  1 19 shall submit the proposal greenhouse gas emission reduction

  1 20 proposals to the governor and the general assembly by January

  1 21 1, 2008 2009.

  1 22                           EXPLANATION

  1 23    This bill relates to greenhouse gas reduction goals and

  1 24 strategies developed by the Iowa climate change advisory

  1 25 council.  The bill specifies a statewide greenhouse gas

  1 26 emission reduction goal of from 50 to 90 percent by the year

  1 27 2050 under various reduction scenarios, utilizing 2005 as the

  1 28 baseline year.  The bill directs the council to develop

  1 29 interim reduction goals applicable to the years 2012 and 2020,

  1 30 and also provides that the council may establish other

  1 31 baseline years for purposes of measuring the effectiveness of

  1 32 economic opportunities or incentives identified in reduction

  1 33 scenarios.  The bill provides for submission of greenhouse gas

  1 34 emission reduction proposals to the governor and the general

  1 35 assembly by January 1, 2009.

House Study Bill 744 continued

  2  1 LSB 6262HC 82

  2  2 rn/rj/8
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House Study Bill 745 
                                       SENATE/HOUSE FILE       
                                       BY  (PROPOSED DEPARTMENT OF

                                            HUMAN SERVICES BILL)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to recovery from third parties liable for health

  2    care coverage provided to recipients of medical assistance,

  3    and providing an effective date.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 5468DP 82

  6 pf/nh/8
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  1  1    Section 1.  Section 249A.2, Code 2007, is amended by adding

  1  2 the following new subsection:

  1  3    NEW SUBSECTION.  4A.  "Entity" includes but is not limited

  1  4 to a carrier as defined in section 514C.13, health insurer,

  1  5 health maintenance organization as defined in section 514B.1,

  1  6 nonprofit health service corporation as specified in chapter

  1  7 514, self=insured plan, group health plan, service benefit

  1  8 plan, managed care organization, pharmacy benefits manager as

  1  9 defined in section 510B.1, preferred provider organization,

  1 10 professional association or society, trust, pool, union,

  1 11 fraternal benefit society, third=party administrator, and any

  1 12 other party that is, by law, contract, or agreement, legally

  1 13 responsible for payment of a claim for a health care item or

  1 14 service.

  1 15    Sec. 2.  Section 249A.6, Code 2007, is amended to read as

  1 16 follows:

  1 17    249A.6  ASSIGNMENT == LIEN.

  1 18    1.  a.  As a condition of eligibility for medical

  1 19 assistance, a recipient who has the legal capacity to execute

  1 20 an assignment shall do all of the following:
  1 21    (1)  Assign to the department any rights to payment of

  1 22 medical care and services from any third party.
  1 23    (2)  Cooperate with the department in obtaining payments

  1 24 described in subparagraph (1).
  1 25    (3)  Cooperate with the department in identifying and

  1 26 providing information to assist the department in pursuing any

  1 27 third party who may be liable to pay for medical care and

  1 28 services available under the medical assistance program.
  1 29    b.  Any amount collected by the department through an

  1 30 assignment shall be retained by the department as

  1 31 reimbursement for medical assistance payments.
  1 32    c.  An assignment under this subsection is in addition to

  1 33 an assignment of medical support payments under any other law,

  1 34 including section 252E.11.
  1 35    2.  When payment is made by the department for medical care
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  2  1 or expenses through the medical assistance program on behalf

  2  2 of a recipient, the department shall have a lien, to the

  2  3 extent of those payments, upon all monetary claims which the

  2  4 recipient may have against third parties.  A lien under this

  2  5 section is not effective unless the department files a notice

  2  6 of lien with the clerk of the district court in the county

  2  7 where the recipient resides and with the recipient's attorney

  2  8 when the recipient's eligibility for medical assistance is

  2  9 established.  The notice of lien shall be filed before the

  2 10 third party has concluded a final settlement with the

  2 11 recipient, the recipient's attorney, or other representative.

  2 12 The third party shall obtain a written determination from the

  2 13 department concerning the amount of the lien before a

  2 14 settlement is deemed final for purposes of this section.  A

  2 15 compromise, including but not limited to a settlement, waiver

  2 16 or release, of a claim under this section does not defeat the

  2 17 department's lien except pursuant to the written agreement of

  2 18 the director or the director's designee.  A settlement, award,

  2 19 or judgment structured in any manner not to include medical

  2 20 expenses or an action brought by a recipient or on behalf of a

  2 21 recipient which fails to state a claim for recovery of medical

  2 22 expenses does not defeat the department's lien if there is any

  2 23 recovery on the recipient's claim.

  2 24    2. 3.  The department shall be given notice of monetary

  2 25 claims against third parties as follows:

  2 26    a.  Applicants for medical assistance shall notify the

  2 27 department of any possible claims against third parties upon

  2 28 submitting the application.  Recipients of medical assistance

  2 29 shall notify the department of any possible claims when those

  2 30 claims arise.

  2 31    b.  A person who provides health care services to a person

  2 32 receiving assistance through the medical assistance program

  2 33 shall notify the department whenever the person has reason to

  2 34 believe that third parties may be liable for payment of the

  2 35 costs of those health care services.
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  3  1    c.  An attorney representing an applicant for or recipient

  3  2 of assistance on a claim upon which the department has a lien

  3  3 under this section shall notify the department of the claim of

  3  4 which the attorney has actual knowledge, prior to filing a

  3  5 claim, commencing an action, or negotiating a settlement

  3  6 offer.  Actual knowledge under this section shall include the

  3  7 notice to the attorney pursuant to subsection 1 2.

  3  8    The mailing and deposit in a United States post office or

  3  9 public mailing box of the notice, addressed to the department

  3 10 at its state or district office location, is adequate legal

  3 11 notice of the claim.

  3 12    3. 4.  The department's lien is valid and binding on an

  3 13 attorney, insurer, or other third party only upon notice by

  3 14 the department or unless the attorney, insurer, or third party

  3 15 has actual notice that the recipient is receiving medical

  3 16 assistance from the department and only to the extent to which

  3 17 the attorney, insurer, or third party has not made payment to

  3 18 the recipient or an assignee of the recipient prior to the

  3 19 notice.  Payment of benefits by an insurer or third party

  3 20 pursuant to the rights of the lienholder in this section

  3 21 discharges the attorney, insurer, or third party from

  3 22 liability to the recipient or the recipient's assignee to the

  3 23 extent of the payment to the department.

  3 24    4. 5.  If a recipient of assistance through the medical

  3 25 assistance program incurs the obligation to pay attorney fees

  3 26 and court costs for the purpose of enforcing a monetary claim

  3 27 upon which the department has a lien under this section, upon

  3 28 the receipt of the judgment or settlement of the total claim,

  3 29 of which the lien for medical assistance payments is a part,

  3 30 the court costs and reasonable attorney fees shall first be

  3 31 deducted from this total judgment or settlement.  One=third of

  3 32 the remaining balance shall then be deducted and paid to the

  3 33 recipient.  From the remaining balance, the lien of the

  3 34 department shall be paid.  Any amount remaining shall be paid

  3 35 to the recipient.  An attorney acting on behalf of a recipient
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  4  1 of medical assistance for the purpose of enforcing a claim

  4  2 upon which the department has a lien shall not collect from

  4  3 the recipient any amount as attorney fees which is in excess

  4  4 of the amount which the attorney customarily would collect on

  4  5 claims not subject to this section.

  4  6    5. 6.  For purposes of this section the term "third party"

  4  7 includes an attorney, individual, institution, corporation, or

  4  8 public or private agency which is or may be liable to pay part

  4  9 or all of the medical costs incurred as a result of injury,

  4 10 disease, or disability by or on behalf of an applicant for or

  4 11 recipient of assistance under the medical assistance program.

  4 12    6. 7.  The department may enforce its lien by a civil

  4 13 action against any liable third party.

  4 14    Sec. 3.  NEW SECTION.  249A.36  HEALTH CARE INFORMATION

  4 15 SHARING.

  4 16    1.  An entity shall provide on a monthly basis to the

  4 17 department, in a format determined by the department,

  4 18 information necessary to enable the department or entity to

  4 19 determine whether a health care coverage recipient of the

  4 20 entity is also a recipient of medical assistance.  If the

  4 21 department determines that a health care coverage recipient of

  4 22 an entity is also a recipient of medical assistance, the

  4 23 department shall request any additional information or payment

  4 24 from the entity as described in subsection 2.

  4 25    2.  If the department determines that a health care

  4 26 coverage recipient of the entity is also a medical assistance

  4 27 recipient, the entity shall do all of the following, as

  4 28 applicable, by no later than one hundred eighty days after the

  4 29 department's request made pursuant to subsection 1:

  4 30    a.  Pay the department for, or assign to the department any

  4 31 right of recovery owed to the entity for, a covered health

  4 32 claim for which medical assistance payment has been made.

  4 33    b.  Pay the claim submitted by the health care coverage

  4 34 recipient in lieu of a medical assistance payment of the

  4 35 claim.
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  5  1    c.  Respond to any inquiry by the department concerning a

  5  2 claim for payment for any health care item or service that is

  5  3 submitted no later than three years after the date the health

  5  4 care item or service was provided.

  5  5    3.  An entity shall not deny a payment to the department

  5  6 for any claim submitted by the department on any procedural

  5  7 basis, including the date of submission of the claim, the type

  5  8 or format of the claim form, or a failure to present proper

  5  9 documentation at the time the health care item or service that

  5 10 is the basis of the claim was provided, if both of the

  5 11 following apply:

  5 12    a.  The claim is submitted to the entity within three years

  5 13 of the date that the health care item or service that is the

  5 14 subject of the claim was provided.

  5 15    b.  Any action by the state to enforce its rights under

  5 16 this section is commenced within six years of the date that

  5 17 the claim was submitted by the state.

  5 18    4.  If the department determines that a health care

  5 19 coverage recipient of an entity is also a medical assistance

  5 20 recipient, both of the following provisions shall apply:

  5 21    a.  The department may use information received under

  5 22 subsection 1 to update the medical assistance database

  5 23 maintained by the department.

  5 24    b.  The department shall share with that entity only such

  5 25 information necessary for claims adjudication activities or to

  5 26 recover erroneous medical assistance payments made.

  5 27    5.  The department may adopt rules pursuant to chapter 17A

  5 28 as necessary to implement this section.  Rules governing the

  5 29 exchange of information under this section shall be consistent

  5 30 with all laws, regulations, and rules relating to the

  5 31 confidentiality or privacy of personal information or medical

  5 32 records, including but not limited to the federal Health

  5 33 Insurance Portability and Accountability Act of 1996, Pub. L.

  5 34 No. 104=191, and regulations promulgated in accordance with

  5 35 that Act, and published in 45 C.F.R. pts. 160 to 164.
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  6  1    Sec. 4.  Section 488.201, subsection 1, Code 2007, is

  6  2 amended by adding the following new paragraph:

  6  3    NEW PARAGRAPH.  dd.  An agreement to cooperate with the

  6  4 department of human services in complying with section

  6  5 249A.36.

  6  6    Sec. 5.  Section 488.210, subsection 1, Code 2007, is

  6  7 amended by adding the following new paragraph:

  6  8    NEW PARAGRAPH.  e.  (1)  The street and mailing address of

  6  9 any entity, as defined in section 249A.2, legally responsible

  6 10 for payment of a claim for a health care item or service

  6 11 provided to a health care coverage recipient of the limited

  6 12 partnership or foreign limited partnership.

  6 13    (2)  A statement agreeing to cooperate with the department

  6 14 of human services in complying with section 249A.36.

  6 15    (3)  The secretary of state shall provide the information

  6 16 submitted under this lettered paragraph to the department of

  6 17 human services in the format determined by the department of

  6 18 human services to enable the department of human services to

  6 19 determine whether a health care coverage recipient of the

  6 20 limited partnership or foreign limited partnership is also a

  6 21 medical assistance recipient pursuant to section 249A.36.

  6 22    Sec. 6.  Section 490.202, subsection 1, Code Supplement

  6 23 2007, is amended by adding the following new paragraph:

  6 24    NEW PARAGRAPH.  e.  A statement agreeing to cooperate with

  6 25 the department of human services in complying with section

  6 26 249A.36.

  6 27    Sec. 7.  Section 490.1622, subsection 1, Code 2007, is

  6 28 amended by adding the following new paragraph:

  6 29    NEW PARAGRAPH.  e.  (1)  The street and mailing address of

  6 30 any entity, as defined in section 249A.2, legally responsible

  6 31 for payment of a claim for a health care item or service

  6 32 provided to a health care coverage recipient of the domestic

  6 33 corporation or foreign corporation.

  6 34    (2)  A statement agreeing to cooperate with the department

  6 35 of human services in complying with section 249A.36.
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  7  1    (3)  The secretary of state shall provide the information

  7  2 submitted under this lettered paragraph to the department of

  7  3 human services in the format determined by the department of

  7  4 human services to enable the department of human services to

  7  5 determine whether a health care coverage recipient of the

  7  6 domestic corporation or foreign corporation is also a medical

  7  7 assistance recipient pursuant to section 249A.36.

  7  8    Sec. 8.  Section 490A.131, subsection 1, Code 2007, is

  7  9 amended by adding the following new paragraph:

  7 10    NEW PARAGRAPH.  e.  (1)  The street and mailing address of

  7 11 any entity, as defined in section 249A.2, legally responsible

  7 12 for payment of a claim for a health care item or service

  7 13 provided to a health care coverage recipient of the limited

  7 14 liability company or foreign limited liability company.

  7 15    (2)  A statement agreeing to cooperate with the department

  7 16 of human services in complying with section 249A.36.

  7 17    (3)  The secretary of state shall provide the information

  7 18 submitted in this lettered paragraph to the department of

  7 19 human services in the format determined by the department of

  7 20 human services to enable the department of human services to

  7 21 determine whether a health care coverage recipient of the

  7 22 limited liability company or foreign limited liability company

  7 23 is also a medical assistance recipient pursuant to section

  7 24 249A.36.

  7 25    Sec. 9.  Section 490A.303, subsection 1, Code 2007, is

  7 26 amended by adding the following new paragraph:

  7 27    NEW PARAGRAPH.  e.  A statement agreeing to cooperate with

  7 28 the department of human services in complying with section

  7 29 249A.36.

  7 30    Sec. 10.  Section 496C.21, Code 2007, is amended by adding

  7 31 the following new subsection:

  7 32    NEW SUBSECTION.  5.  a.  The street and mailing address of

  7 33 any entity, as defined in section 249A.2, legally responsible

  7 34 for payment of a claim for a health care item or service

  7 35 provided to a health care coverage recipient of the domestic
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  8  1 professional corporation or foreign professional corporation.

  8  2    b.  A statement agreeing to cooperate with the department

  8  3 of human services in complying with section 249A.36.

  8  4    c.  The secretary of state shall provide the information

  8  5 submitted in this lettered paragraph to the department of

  8  6 human services in the format determined by the department of

  8  7 human services to enable the department of human services to

  8  8 determine whether a health care coverage recipient of the

  8  9 professional corporation or foreign professional corporation

  8 10 is also a medical assistance recipient pursuant to section

  8 11 249A.36.

  8 12    Sec. 11.  Section 497.22, Code 2007, is amended to read as

  8 13 follows:

  8 14    497.22  BIENNIAL REPORT == PENALTY.

  8 15    1.  Section 504.1613 applies to a cooperative association

  8 16 organized under this chapter in the same manner as that

  8 17 section applies to a corporation organized under chapter 504.

  8 18 In addition to the information required to be set forth in the

  8 19 biennial report under section 504.1613, the cooperative

  8 20 association shall also set forth the total amount of business

  8 21 transacted, number of members, total expense of operation,

  8 22 total amount of indebtedness, and total profits or losses for

  8 23 each calendar or fiscal year of the two=year period which

  8 24 ended immediately preceding the first day of January of the

  8 25 year in which the report is filed.

  8 26    2.  a.  The cooperative association shall also include in

  8 27 the biennial report all of the following:
  8 28    (1)  The street and mailing address of any entity, as

  8 29 defined in section 249A.2, legally responsible for payment of

  8 30 a claim for a health care item or service provided to a health

  8 31 care coverage recipient of the cooperative association.
  8 32    (2)  A statement agreeing to cooperate with the department

  8 33 of human services in complying with section 249A.36.
  8 34    b.  The secretary of state shall provide the information

  8 35 submitted under this subsection to the department of human
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  9  1 services in the format determined by the department of human

  9  2 services to enable the department of human services to

  9  3 determine whether a health care coverage recipient of the

  9  4 cooperative association is also a medical assistance recipient

  9  5 pursuant to section 249A.36.
  9  6    3.  A cooperative association which fails to comply with

  9  7 this section before April 1 of the year in which the report is

  9  8 due is subject to a penalty of ten dollars.

  9  9    Sec. 12.  Section 498.24, Code 2007, is amended to read as

  9 10 follows:

  9 11    498.24  BIENNIAL REPORT == PENALTY.

  9 12    1.  Section 504.1613 applies to a cooperative association

  9 13 organized under this chapter in the same manner as that

  9 14 section applies to a corporation organized under chapter 504.

  9 15 In addition to the information required to be set forth in the

  9 16 biennial report under section 504.1613, the cooperative

  9 17 association shall also set forth the total amount of business

  9 18 transacted, number of members, total expense of operation,

  9 19 total amount of indebtedness, and total profits or losses for

  9 20 each calendar or fiscal year of the two=year period which

  9 21 ended immediately preceding the first day of January of the

  9 22 year in which the report is filed.

  9 23    2.  a.  The nonprofit cooperative association shall also

  9 24 include in the biennial report all of the following:
  9 25    (1)  The street and mailing address of any entity, as

  9 26 defined in section 249A.2, legally responsible for payment of

  9 27 a claim for a health care item or service provided to a health

  9 28 care coverage recipient of the nonprofit cooperative

  9 29 association.
  9 30    (2)  A statement agreeing to cooperate with the department

  9 31 of human services in complying with section 249A.36.
  9 32    b.  The secretary of state shall provide the information

  9 33 submitted under this subsection to the department of human

  9 34 services in the format determined by the department of human

  9 35 services to enable the department of human services to
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 10  1 determine whether a health care coverage recipient of the

 10  2 nonprofit cooperative association is also a medical assistance

 10  3 recipient pursuant to section 249A.36.
 10  4    3.  A cooperative association which fails to comply with

 10  5 this section before April 1 of the year in which the report is

 10  6 due is subject to a penalty of ten dollars.

 10  7    Sec. 13.  Section 499.40, Code 2007, is amended by adding

 10  8 the following new subsection:

 10  9    NEW SUBSECTION.  9.  A statement agreeing to cooperate with

 10 10 the department of human services in complying with section

 10 11 249A.36.

 10 12    Sec. 14.  Section 499.49, Code 2007, is amended to read as

 10 13 follows:

 10 14    499.49  BIENNIAL REPORT.

 10 15    1.  Section 504.1613 applies to a cooperative organized

 10 16 under this chapter in the same manner as that section applies

 10 17 to a corporation organized under chapter 504.  In addition to

 10 18 the information required to be set forth in the biennial

 10 19 report under section 504.1613, the cooperative shall also set

 10 20 forth the number of members of the cooperative, the percentage

 10 21 of the cooperative's business done with or for its own members

 10 22 during each of the fiscal or calendar years of the preceding

 10 23 two=year period, the percentage of the cooperative's business

 10 24 done with or for each class of nonmembers specified in section

 10 25 499.3, and any other information deemed necessary by the

 10 26 secretary of state to advise the secretary whether the

 10 27 cooperative is actually functioning as a cooperative.

 10 28    2.  a.  The cooperative association shall also include in

 10 29 the biennial report all of the following:
 10 30    (1)  The street and mailing address of any entity, as

 10 31 defined in section 249A.2, legally responsible for payment of

 10 32 a claim for a health care item or service provided to a health

 10 33 care coverage recipient of the cooperative association.
 10 34    (2)  A statement agreeing to cooperate with the department

 10 35 of human services in complying with section 249A.36.
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 11  1    b.  The secretary of state shall provide the information

 11  2 submitted under this subsection to the department of human

 11  3 services in the format determined by the department of human

 11  4 services to enable the department of human services to

 11  5 determine whether a health care coverage recipient of the

 11  6 cooperative association is also a medical assistance recipient

 11  7 pursuant to section 249A.36.
 11  8    Sec. 15.  Section 501.202, subsection 2, Code 2007, is

 11  9 amended by adding the following new paragraph:

 11 10    NEW PARAGRAPH.  g.  A statement agreeing to cooperate with

 11 11 the department of human services in complying with section

 11 12 249A.36.

 11 13    Sec. 16.  Section 501.713, subsection 1, Code 2007, is

 11 14 amended by adding the following new paragraph:

 11 15    NEW PARAGRAPH.  e.  (1)  The street and mailing address of

 11 16 any entity, as defined in section 249A.2, legally responsible

 11 17 for payment of a claim for a health care item or service

 11 18 provided to a health care coverage recipient of the closed

 11 19 cooperative.

 11 20    (2)  A statement agreeing to cooperate with the department

 11 21 of human services in complying with section 249A.36.

 11 22    (3)  The secretary of state shall provide the information

 11 23 submitted under this lettered paragraph to the department of

 11 24 human services in the format determined by the department of

 11 25 human services to enable the department of human services to

 11 26 determine whether a health care coverage recipient of the

 11 27 closed cooperative is also a medical assistance recipient

 11 28 pursuant to section 249A.36.

 11 29    Sec. 17.  Section 501A.231, subsection 1, Code 2007, is

 11 30 amended by adding the following new paragraph:

 11 31    NEW PARAGRAPH.  e.  (1)  The street and mailing address of

 11 32 any entity, as defined in section 249A.2, legally responsible

 11 33 for payment of a claim for a health care item or service

 11 34 provided to a health care coverage recipient of the

 11 35 cooperative.
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 12  1    (2)  A statement agreeing to cooperate with the department

 12  2 of human services in complying with section 249A.36.

 12  3    (3)  The secretary of state shall provide the information

 12  4 submitted under this lettered paragraph to the department of

 12  5 human services in the format determined by the department of

 12  6 human services to enable the department of human services to

 12  7 determine whether a health care coverage recipient of the

 12  8 cooperative is also a medical assistance recipient pursuant to

 12  9 section 249A.36.

 12 10    Sec. 18.  Section 501A.503, subsection 1, paragraph a, Code

 12 11 2007, is amended by adding the following new subparagraph:

 12 12    NEW SUBPARAGRAPH.  (6)  A statement agreeing to cooperate

 12 13 with the department of human services in complying with

 12 14 section 249A.36.

 12 15    Sec. 19.  Section 504.202, subsection 1, Code 2007, is

 12 16 amended by adding the following new paragraph:

 12 17    NEW PARAGRAPH.  f.  A statement agreeing to cooperate with

 12 18 the department of human services in complying with section

 12 19 249A.36.

 12 20    Sec. 20.  Section 504.1613, subsection 1, Code 2007, is

 12 21 amended by adding the following new paragraph:

 12 22    NEW PARAGRAPH.  f.  (1)  The street and mailing address of

 12 23 any entity, as defined in section 249A.2, legally responsible

 12 24 for payment of a claim for a health care item or service

 12 25 provided to a health care coverage recipient of the domestic

 12 26 nonprofit corporation or foreign nonprofit corporation.

 12 27    (2)  A statement agreeing to cooperate with the department

 12 28 of human services in complying with section 249A.36.

 12 29    (3)  The secretary of state shall provide the information

 12 30 submitted under this lettered paragraph to the department of

 12 31 human services in the format determined by the department of

 12 32 human services to enable the department of human services to

 12 33 determine whether a health care coverage recipient of the

 12 34 domestic nonprofit corporation or foreign nonprofit

 12 35 corporation is also a medical assistance recipient pursuant to
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 13  1 section 249A.36.

 13  2    Sec. 21.  Section 505.25, Code 2007, is amended to read as

 13  3 follows:

 13  4    505.25  INFORMATION PROVIDED TO MEDICAL ASSISTANCE PROGRAM,

 13  5 HAWK=I PROGRAM, AND CHILD SUPPORT RECOVERY UNIT.

 13  6    1.  A carrier, as defined in section 514C.13, shall enter

 13  7 into a health insurance data match program with the department

 13  8 of human services for the sole purpose of comparing the names

 13  9 of the carrier's insureds with the names of recipients of the

 13 10 medical assistance program under chapter 249A, individuals

 13 11 under the purview of the child support recovery unit pursuant

 13 12 to chapter 252B, or enrollees of the hawk=i program under

 13 13 chapter 514I.

 13 14    2.  An entity as defined in section 249A.2 shall enter into

 13 15 a health insurance data match program with the department of

 13 16 human services requiring the entity to provide on a monthly

 13 17 basis to the department, in the format determined by the

 13 18 department, information necessary to enable the department to

 13 19 determine whether a health care coverage recipient of the

 13 20 entity is also a recipient of medical assistance under chapter

 13 21 249A.
 13 22    3.  The division of insurance of the department of commerce

 13 23 shall make information available to the department of human

 13 24 services for the purpose of identifying carriers and entities

 13 25 subject to the health insurance data match program.
 13 26    Sec. 22.  EFFECTIVE DATE.  This Act takes effect March 1,

 13 27 2008.

 13 28                           EXPLANATION

 13 29    This bill provides for the sharing of information between

 13 30 entities that have health care coverage information and the

 13 31 Iowa Medicaid Enterprise (IME) to determine if a medical

 13 32 assistance recipient has third=party coverage through an

 13 33 entity that would be responsible for the costs of health care

 13 34 services and items which would be provided through the medical

 13 35 assistance program.
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 14  1    The bill defines "entity" for the purpose of identifying

 14  2 these third=party payors, provides for the establishment of

 14  3 cooperative agreements and information sharing between the

 14  4 entities and the IME to enable the IME to determine if a

 14  5 health care coverage recipient of the entity is also a medical

 14  6 assistance recipient, and provides a process for payment of

 14  7 claims by the entities if the health care coverage recipient

 14  8 is also a recipient of medical assistance.  The bill requires

 14  9 business entities, as a requirement of doing business in the

 14 10 state, to agree to cooperate with the department of human

 14 11 services in sharing information with IME for the purposes of

 14 12 this bill.

 14 13    The bill requires that, as a condition of eligibility for

 14 14 medical assistance, a recipient who has the legal capacity to

 14 15 execute an assignment shall assign to the department of human

 14 16 services any rights to payments of medical care and services

 14 17 from any third party, cooperate with the department in

 14 18 obtaining payment, and cooperate with the department in

 14 19 identifying and providing information to assist the department

 14 20 in pursuing any third party who may be liable to pay for

 14 21 medical care and services available under the medical

 14 22 assistance program.

 14 23 LSB 5468DP 82

 14 24 pf/nh/8

 PRINT "[ /Dest /HSB746 /View [ /XYZ null 719.25 null ] /DEST pdfmark " HSB 746

House Study Bill 746 
                                      HOUSE FILE       
                                      BY  (PROPOSED COMMITTEE ON
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                                      A BILL FOR
  1 An Act relating to renewable fuel, including by providing for

  2    infrastructure associated with storing, blending, and

  3    dispensing renewable fuel, modifying tax credits, providing

  4    for retroactive applicability, and providing an effective

  5    date.

  6 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  7 TLSB 6451YC 82

  8 da/nh/5
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PAG LIN

  1  1                           DIVISION I

  1  2                  RENEWABLE FUEL INFRASTRUCTURE

  1  3    Section 1.  Section 15G.201, subsection 1, Code 2007, is

  1  4 amended to read as follows:

  1  5    1.  "Biodiesel", "biodiesel blended fuel", "biodiesel

  1  6 fuel", "E=85 gasoline", "ethanol", "ethanol blended gasoline",
  1  7 "gasoline", "motor fuel", "motor fuel pump", "retail dealer",

  1  8 and "retail motor fuel site" mean the same as defined in

  1  9 section 214A.1.

  1 10    Sec. 2.  Section 15G.201, Code 2007, is amended by adding

  1 11 the following new subsection:

  1 12    NEW SUBSECTION.  4A.  "Motor fuel pump" and "motor fuel

  1 13 blender pump" or "blender pump" mean the same as defined in

  1 14 section 214.1.

  1 15    Sec. 3.  NEW SECTION.  15G.201A  CLASSIFICATION OF

  1 16 RENEWABLE FUEL.

  1 17    For purposes of this division, ethanol blended fuel and

  1 18 biodiesel fuel shall be classified in the same manner as

  1 19 provided in section 214A.2.

  1 20    Sec. 4.  Section 15G.203, subsection 1, Code Supplement

  1 21 2007, is amended to read as follows:

  1 22    1.  The purpose of the program is to improve retail motor

  1 23 fuel sites by installing, replacing, or converting motor fuel

  1 24 storage and dispensing infrastructure.  The infrastructure

  1 25 must be to be used to store, blend, or dispense renewable

  1 26 fuel.  The infrastructure shall be ethanol infrastructure or

  1 27 biodiesel infrastructure.
  1 28    a.  (1)  Ethanol infrastructure shall be designed and shall

  1 29 be used exclusively to store do any of the following:
  1 30    (a)  Store and dispense renewable fuel which is E=85

  1 31 gasoline,.
  1 32    (b)  Store, blend, and dispense motor fuel from a motor

  1 33 fuel blender pump, as required in this subparagraph

  1 34 subdivision.  The ethanol infrastructure may provide for the

  1 35 storage of ethanol or ethanol blended gasoline, or for
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  2  1 blending ethanol with gasoline, so long as the ethanol

  2  2 infrastructure includes a motor fuel blender pump which

  2  3 dispenses different classifications of ethanol blended

  2  4 gasoline and which is capable of dispensing E=85 at all times

  2  5 that the blender pump is operating.
  2  6    (2)  Biodiesel infrastructure shall be designed and used

  2  7 exclusively to do any of the following:
  2  8    (a)  Store and dispense biodiesel, or biodiesel blended

  2  9 fuel.
  2 10    (b)  Blend or dispense biodiesel fuel from a motor fuel

  2 11 blender pump.
  2 12    b.  The infrastructure must be located on the premises of a
  2 13 retail motor fuel sites site operated by a retail dealers
  2 14 dealer.

  2 15    Sec. 5.  Section 15G.203, subsection 3, Code Supplement

  2 16 2007, is amended by striking the subsection.

  2 17    Sec. 6.  Section 15G.203, subsection 4, paragraph b,

  2 18 subparagraphs (3) and (4), Code Supplement 2007, are amended

  2 19 to read as follows:

  2 20    (3)  A statement describing how the retail motor fuel site

  2 21 is to be improved, the total estimated cost of the planned

  2 22 improvement, and the date when the infrastructure will be

  2 23 first used to store and dispense the renewable fuel.

  2 24    (4)  A statement certifying that the infrastructure shall

  2 25 not only be used to store or dispense motor fuel other than

  2 26 E=85 gasoline, biodiesel, or biodiesel blended fuel to comply

  2 27 with the provisions of this section and as specified in the

  2 28 cost=share agreement, unless granted a waiver by the

  2 29 infrastructure board pursuant to this section.  The

  2 30 infrastructure board may approve a waiver to store, blend, or

  2 31 dispense biodiesel fuel for a retail motor fuel site upon the

  2 32 request of a participating person.  The waiver shall be for

  2 33 any three=consecutive=month period from November through

  2 34 February to account for temperature=related issues.  However,

  2 35 the cost=share agreement shall be extended for the period of
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  3  1 the waiver.
  3  2    Sec. 7.  Section 15G.203, subsection 6, Code Supplement

  3  3 2007, is amended by striking the subsection.

  3  4    Sec. 8.  Section 15G.203, subsection 7, Code Supplement

  3  5 2007, is amended to read as follows:

  3  6    7.  An award of financial incentives to a participating

  3  7 person shall be on a cost=share basis in the form of a grant.

  3  8 To
  3  9    In order to participate in the program, an eligible person

  3 10 must execute a cost=share agreement with the department as

  3 11 approved by the infrastructure board in which the person

  3 12 contributes a percentage of the total costs related to

  3 13 improving the retail motor fuel site.  Except as otherwise

  3 14 provided in this section, a cost=share agreement shall not be

  3 15 for more than three years.  The infrastructure board may

  3 16 approve multiple improvements to the same retail motor fuel

  3 17 site for the full amount available for both ethanol

  3 18 infrastructure and biodiesel infrastructure so long as the

  3 19 improvements for ethanol infrastructure and for biodiesel

  3 20 infrastructure are made under separate cost=share agreements.
  3 21    a.  Except as provided in paragraph "b", a participating

  3 22 person may be awarded standard financial incentives.  The

  3 23 standard financial incentives awarded to the a participating

  3 24 person for ethanol infrastructure improvements shall not

  3 25 exceed fifty percent of the actual cost of making the

  3 26 improvement or thirty fifty thousand dollars, whichever is

  3 27 less.  The standard financial incentives awarded to a

  3 28 participating person for biodiesel infrastructure shall not

  3 29 exceed fifty percent of the actual cost of making the

  3 30 improvement or fifty thousand dollars, whichever is less.  The

  3 31 infrastructure board may approve multiple awards of standard

  3 32 financial incentives to make improvements to a retail motor

  3 33 fuel site so long as the total amount of the awards does not

  3 34 exceed the limitations provided in this paragraph.

  3 35    b.  In addition to any standard financial incentives
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  4  1 awarded to a participating person under paragraph "a", the

  4  2 participating person may be awarded supplemental financial

  4  3 incentives to upgrade or replace a dispenser which is part of

  4  4 gasoline storage and dispensing infrastructure used to store

  4  5 and dispense E=85 gasoline as provided in section 455G.31.

  4  6 The participating person is only eligible to receive the

  4  7 supplemental financial incentives if the person installed the

  4  8 dispenser not later than sixty days after the date of the

  4  9 publication in the Iowa administrative bulletin of the state

  4 10 fire marshal's order providing that a commercially available

  4 11 dispenser is listed as compatible for use with E=85 gasoline

  4 12 by an independent testing laboratory as provided in section

  4 13 455G.31.  The supplemental financial incentives awarded to the

  4 14 participating person shall not exceed seventy=five percent of

  4 15 the actual cost of making the improvement or thirty thousand

  4 16 dollars, whichever is less.

  4 17    Sec. 9.  Section 15G.204, subsection 2, Code Supplement

  4 18 2007, is amended by striking the subsection.

  4 19    Sec. 10.  Section 15G.204, subsection 4, Code Supplement

  4 20 2007, is amended to read as follows:

  4 21    4.  a.  An award of financial incentives to a participating

  4 22 person shall be in the form of a grant.  In order to

  4 23 participate in the program, an eligible person must execute a

  4 24 cost=share agreement with the department as approved by the

  4 25 infrastructure board in which the person contributes a

  4 26 percentage of the total costs related to improving the

  4 27 terminal.  The financial incentives awarded to the

  4 28 participating person shall not exceed the following:
  4 29    (1)  For improvements to store or dispense biodiesel fuel

  4 30 from B=2 or higher but not as high as B=99, fifty percent of

  4 31 the actual cost of making the improvements or fifty thousand

  4 32 dollars, whichever is less.

  4 33    (2)  For improvements to store or dispense biodiesel fuel

  4 34 from B=99 to B=100, fifty percent of the actual cost of making

  4 35 the improvements or one hundred thousand dollars, whichever is
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  5  1 less.
  5  2    b.  The infrastructure board may approve multiple awards to

  5  3 make improvements to a terminal so long as the total amount of

  5  4 the awards does not exceed the limitations provided in this

  5  5 subsection.

  5  6    Sec. 11.  Section 214.1, Code 2007, is amended to read as

  5  7 follows:

  5  8    214.1  DEFINITIONS.

  5  9    For the purpose of As used in this chapter, unless the

  5 10 context otherwise requires:

  5 11    1.  "Biodiesel", "biodiesel fuel", "biofuel", "ethanol",

  5 12 "motor fuel", "retail dealer", "retail motor fuel site", and

  5 13 "wholesale dealer" mean the same as defined in section 214A.1.
  5 14    2.  "Commercial weighing and measuring device" or "device"

  5 15 means the same as defined in section 215.26.

  5 16    2.  3.  "Motor fuel" means the same as defined in section

  5 17 214A.1 fuel blender pump" or "blender pump" means a motor fuel

  5 18 pump that dispenses a type of motor fuel that is blended from

  5 19 two or more different types of motor fuels and which may

  5 20 dispense more than one type of blended motor fuel.
  5 21    3.  4.  "Motor fuel pump" means a pump, meter, or similar

  5 22 commercial weighing and measuring device used to measure and

  5 23 dispense motor fuel on a retail basis.

  5 24    4.  "Retail dealer" means the same as defined in section

  5 25 214A.1.
  5 26    5.  "Wholesale dealer" means the same as defined in section

  5 27 214A.1 "Motor fuel storage tank" or "storage tank" means an

  5 28 aboveground or belowground container that is a fixture used to

  5 29 store an accumulation of motor fuel.

  5 30    Sec. 12.  Section 214.9, Code 2007, is amended to read as

  5 31 follows:

  5 32    214.9  SELF=SERVICE MOTOR FUEL PUMPS.

  5 33    Self=service A self=service motor fuel pumps pump located
  5 34 at a retail motor vehicle fuel stations site may be equipped

  5 35 with an automatic latch=open devices device on the fuel
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  6  1 dispensing hose nozzle only if the nozzle valve is the

  6  2 automatic closing type.

  6  3    Sec. 13.  Section 214A.1, Code 2007, is amended by adding

  6  4 the following new subsection:

  6  5    NEW SUBSECTION.  4A.  "Biodiesel fuel" means biodiesel or

  6  6 biodiesel blended fuel.

  6  7    Sec. 14.  Section 214A.1, subsections 9, 14, and 15, Code

  6  8 2007, are amended to read as follows:

  6  9    9.  "E=85 gasoline" means ethanol blended gasoline

  6 10 formulated with a minimum percentage of between seventy and

  6 11 eighty=five percent by volume of ethanol, if the formulation

  6 12 meets the standards provided in section 214A.2.

  6 13    14.  "Motor fuel pump" and "motor fuel blender pump" or

  6 14 "blender pump" means the same as defined in section 214.1.

  6 15    15.  "Motor fuel storage tank" means an aboveground or

  6 16 belowground container that is a fixture, used to keep an

  6 17 accumulation of motor fuel the same as defined in section

  6 18 214.1.

  6 19    Sec. 15.  Section 214A.1, Code 2007, is amended by adding

  6 20 the following new subsection:

  6 21    NEW SUBSECTION.  21A.  "Unleaded gasoline" means gasoline,

  6 22 including ethanol blended gasoline, if all of the following

  6 23 applies:

  6 24    a.  It has an octane number of not less than eighty=seven

  6 25 as provided in section 214A.2.

  6 26    b.  Lead or phosphorus compounds have not been

  6 27 intentionally added to it.

  6 28    c.  It does not contain more than thirteen thousandths

  6 29 grams of lead per liter and not more than thirteen

  6 30 ten=thousandths grams of phosphorus per liter.

  6 31    Sec. 16.  Section 214A.2, subsection 3, paragraph b, Code

  6 32 2007, is amended to read as follows:

  6 33    b.  If the motor fuel is advertised for sale or sold as

  6 34 ethanol blended gasoline, the motor fuel must comply with

  6 35 departmental standards which shall comply with specifications
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  7  1 for ethanol blended gasoline adopted by A.S.T.M.

  7  2 international.  For ethanol blended gasoline meet all of the

  7  3 following shall apply requirements:

  7  4    (1)  Ethanol must be an agriculturally derived ethyl

  7  5 alcohol that meets A.S.T.M. international specification D4806

  7  6 for denatured fuel ethanol for blending with gasoline for use

  7  7 as automotive spark=ignition engine fuel, or a successor

  7  8 A.S.T.M. international specification, as established by rules

  7  9 adopted by the department.

  7 10    (2)  Gasoline blended with ethanol must meet any of the

  7 11 following requirements:
  7 12    (a)  For the gasoline, A.S.T.M. international specification

  7 13 D4814.
  7 14    (b)  For the ethanol blended gasoline, A.S.T.M.

  7 15 international specification D4814.
  7 16    (c)  For the gasoline, A.S.T.M. international specification

  7 17 D4814 except for distillation, if the ethanol blended gasoline

  7 18 meets the requirements of A.S.T.M. international specification

  7 19 D4814.
  7 20    (3)  For ethanol blended gasoline other than E=85 gasoline,

  7 21 at least ten percent of the gasoline by volume must be

  7 22 ethanol.

  7 23    (3) (4)  E=85 gasoline must be an agriculturally derived

  7 24 ethyl alcohol that meets A.S.T.M. international specification

  7 25 D5798, described as a fuel blend for use in ground vehicles

  7 26 with automotive spark=ignition engines, or a successor

  7 27 A.S.T.M. international specification, as established by rules

  7 28 adopted by the department.

  7 29    Sec. 17.  Section 214A.2, Code 2007, is amended by adding

  7 30 the following new subsection:

  7 31    NEW SUBSECTION.  4A.  Ethanol blended gasoline shall be

  7 32 designated E=xx where "xx" is the volume percent of ethanol in

  7 33 the ethanol blended gasoline and biodiesel shall be designated

  7 34 B=xx where "xx" is the volume percent of biodiesel.

  7 35    Sec. 18.  Section 214A.2B, Code Supplement 2007, is amended
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  8  1 to read as follows:

  8  2    214A.2B  LABORATORY FOR MOTOR FUEL AND BIOFUELS.

  8  3    A laboratory for motor fuel and biofuels is established at

  8  4 a merged area school which is engaged in biofuels testing on

  8  5 July 1, 2007, and which testing includes but is not limited to

  8  6 B20 B=20 biodiesel fuel testing for motor trucks and the

  8  7 ability of biofuels to meet A.S.T.M. international standards.

  8  8 The laboratory shall conduct testing of motor fuel sold in

  8  9 this state and biofuel which is blended in motor fuel in this

  8 10 state to ensure that the motor fuel or biofuels meet the

  8 11 requirements in section 214A.2.

  8 12    Sec. 19.  Section 214A.3, subsection 2, paragraph b, Code

  8 13 2007, is amended to read as follows:

  8 14    b.  (1)  Ethanol blended gasoline sold by a dealer shall be

  8 15 designated E=xx where "xx" is the volume percent of ethanol in

  8 16 the ethanol blended gasoline according to its classification

  8 17 as provided in section 214A.2.  However, a person advertising

  8 18 E=10 gasoline may only designate it as ethanol blended

  8 19 gasoline.  A person advertising ethanol blended gasoline

  8 20 formulated with a percentage of between seventy and

  8 21 eighty=five percent by volume of ethanol shall designate it as

  8 22 E=85.  A person shall not knowingly falsely advertise ethanol

  8 23 blended gasoline by using an inaccurate designation in

  8 24 violation of this subparagraph.

  8 25    (2)  Biodiesel blended fuel shall be designated B=xx where

  8 26 "xx" is the volume percent of biodiesel in the biodiesel

  8 27 blended fuel according to its classification as provided in

  8 28 section 214A.2.  A person shall not knowingly falsely

  8 29 advertise biodiesel blended fuel by using an inaccurate

  8 30 designation in violation of this subparagraph.

  8 31    Sec. 20.  Section 455G.31, subsection 1, Code Supplement

  8 32 2007, is amended by adding the following new paragraph:

  8 33    NEW PARAGRAPH.  0a.  "Dispenser" includes a motor fuel pump

  8 34 as defined in section 214.1, including but not limited to a

  8 35 motor fuel blender pump.
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  9  1    Sec. 21.  Section 455G.31, subsection 1, paragraph b, Code

  9  2 Supplement 2007, is amended to read as follows:

  9  3    b.  "Gasoline storage and dispensing infrastructure" means

  9  4 any storage tank located below ground or above ground and any

  9  5 associated equipment including but not limited to a pipe,

  9  6 hose, connection, fitting seal, or motor fuel pump, which is

  9  7 used to store, measure, and dispense gasoline by a retail

  9  8 dealer.

  9  9    Sec. 22.  Section 15.401, Code 2007, is repealed.

  9 10    Sec. 23.  APPLICATIONS == RENEWABLE FUEL INFRASTRUCTURE

  9 11 PROGRAM FOR BIODIESEL TERMINAL FACILITIES.  A person who has

  9 12 already received an award of financial incentives prior to the

  9 13 effective date of this Act pursuant to section 15G.204 for the

  9 14 costs of making improvements to biodiesel terminal facilities

  9 15 to store or dispense biodiesel fuel from B=99 to B=100 may

  9 16 receive additional financial incentives for those same

  9 17 improvements pursuant to section 15G.204 as amended by this

  9 18 Act.  The total amount of financial incentives awarded to the

  9 19 person for making such improvements shall not exceed in total

  9 20 fifty percent of the actual cost of making the improvements or

  9 21 one hundred thousand dollars, whichever is less.

  9 22    Sec. 24.  LEGISLATIVE INTENT == FUTURE REVENUE SOURCES.  It

  9 23 is the intent of the general assembly that all options be

  9 24 examined in order to continue the financing of renewable fuel

  9 25 infrastructure as provided in chapter 15G, subchapter II.

  9 26                           DIVISION II

  9 27                        INCOME TAX CREDIT

  9 28    Sec. 25.  Section 422.11N, subsection 4, paragraph b,

  9 29 subparagraph (3), subparagraph subdivision (b), Code

  9 30 Supplement 2007, is amended to read as follows:

  9 31    (b)  A shortage in the available biofuel feedstock

  9 32 resulting in a dramatic decrease in biofuel inventories.

  9 33    (c)  A hardship imposed on the state and its driving public

  9 34 due to shortages of motor fuel or a dramatic increase in the

  9 35 price of motor fuel.
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 10  1    Sec. 26.  Section 422.11P, subsection 1, paragraph a, Code

 10  2 Supplement 2007, is amended to read as follows:

 10  3    a.  "Biodiesel blended fuel", "diesel fuel", and "retail

 10  4 dealer" mean the same as defined in section 214A.1.

 10  5    Sec. 27.  Section 422.11P, subsections 2 and 3, Code

 10  6 Supplement 2007, are amended to read as follows:

 10  7    2.  a.  The taxes imposed under this division, less the

 10  8 credits allowed under section 422.12, shall be reduced by the

 10  9 amount of the biodiesel blended fuel tax credit for each tax

 10 10 year that the taxpayer is eligible to claim a tax credit under

 10 11 this subsection.  For a taxpayer
 10 12    a.  In order to be eligible, all of the following must

 10 13 apply:

 10 14    (1)  The taxpayer is a retail dealer who sells and

 10 15 dispenses biodiesel blended fuel through a motor fuel pump in

 10 16 the tax year in which the tax credit is claimed.

 10 17    (2)  Of the total gallons of diesel fuel that the retail

 10 18 dealer sells and dispenses through all motor fuel pumps during

 10 19 the retail dealer's tax year, fifty percent or more is

 10 20 biodiesel blended fuel which meets the requirements of this

 10 21 section.
 10 22    (3)  (2)  The retail dealer complies with requirements of

 10 23 the department established to administer this section.

 10 24    b.  The tax credit shall apply to biodiesel blended fuel

 10 25 formulated with a minimum percentage of two percent by volume

 10 26 of biodiesel, if the formulation meets the standards provided

 10 27 in section 214A.2.
 10 28    b.  The tax credit shall be calculated separately for each

 10 29 retail motor fuel site operated by the taxpayer.
 10 30    3.  The amount of the tax credit is three cents multiplied
 10 31 calculated by multiplying a designated rate by the total

 10 32 number of gallons of each class of biodiesel blended fuel sold

 10 33 and dispensed by the retail dealer through all motor fuel

 10 34 pumps operated by the retail dealer during the retail dealer's

 10 35 tax year.  The biodiesel fuel must meet the standards provided
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 11  1 for in section 214A.2.  The classes of biodiesel fuel shall be

 11  2 the same as provided in that section.  The schedule of

 11  3 designated rates for each class of biodiesel fuel is as

 11  4 follows:
 11  5    a.  Three cents for biodiesel fuel which is classified as

 11  6 B=2 or higher, but is not as high as B=5.
 11  7    b.  Seven and one=half cents for biodiesel fuel which is

 11  8 classified as B=5 or higher, but is not as high as B=10.
 11  9    c.  Fifteen cents for biodiesel fuel which is classified as

 11 10 B=10 or higher, but is not as high as B=20.
 11 11    d.  Thirty cents for biodiesel fuel which is classified as

 11 12 B=20 or higher.
 11 13    Sec. 28.  Section 422.33, subsection 11C, paragraph c, Code

 11 14 Supplement 2007, is amended to read as follows:

 11 15    c.  The tax credit shall be calculated separately for each

 11 16 retail motor fuel site operated by the taxpayer.
 11 17    d.  This subsection is repealed on January 1, 2012.

 11 18    Sec. 29.  ETHANOL BLENDED GASOLINE TAX CREDITS ==

 11 19 TRANSITION.  The department of revenue shall to every extent

 11 20 feasible provide for a simple transition for a taxpayer to

 11 21 claim an ethanol blended gasoline tax credit as provided in

 11 22 section 422.11C or section 422.33, subsection 11C, for the

 11 23 taxpayer's last tax year before the section is repealed on

 11 24 January 1, 2009, and then to claim the ethanol promotion tax

 11 25 credit as provided in section 422.11N or section 422.33,

 11 26 subsection 11A, commencing on January 1, 2009, for the

 11 27 taxpayer's succeeding tax year.

 11 28    Sec. 30.  RETROACTIVE APPLICABILITY DATE.  Section 422.11P,

 11 29 as amended in this Act, and section 422.33, subsection 11C, as

 11 30 applied due to the enactment of this Act, shall apply

 11 31 retroactively to the tax year beginning on or after January 1,

 11 32 2008.

 11 33                          DIVISION III

 11 34              RENEWABLE FUEL REPORTING REQUIREMENTS

 11 35    Sec. 31.  Section 452A.33, subsection 1, Code 2007, is
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 12  1 amended to read as follows:

 12  2    1.  a.  Each retail dealer shall report its The department

 12  3 shall monitor the total motor fuel gallonage for each retail

 12  4 motor fuel site or other permanent or temporary location from

 12  5 which the retail dealer sells and dispenses motor fuel during
 12  6 a determination period as follows:.  The department shall

 12  7 monitor all of the following:
 12  8    (1)  Its The total gasoline gallonage and its total ethanol

 12  9 gallonage, including for each classification and

 12 10 subclassification as provided in section 452A.31.

 12 11    (2)  Its The total diesel fuel gallonage and its total

 12 12 biodiesel gallonage, including for each classification and

 12 13 subclassification as provided in section 452A.31.

 12 14    b.  The report shall include a breakdown of the information

 12 15 required in paragraph "a" for each retail motor fuel site or

 12 16 other permanent or temporary location from which the retail

 12 17 dealer sells and dispenses motor fuel.
 12 18    c.  The retail dealer shall prepare and submit the report

 12 19 in a manner and according to procedures required by the

 12 20 department.  The department may require that retail dealers

 12 21 report to the department on an annual, quarterly, or monthly

 12 22 basis.
 12 23    d.  b.  The Any information included in a report submitted

 12 24 by obtained from a wholesale dealer or a retail dealer by the

 12 25 department is deemed to be a trade secret, protected as a

 12 26 confidential record pursuant to section 22.7.

 12 27    Sec. 32.  Section 452A.33, subsection 2, unnumbered

 12 28 paragraph 1, Code 2007, is amended to read as follows:

 12 29    On or before February 1 the department shall deliver a

 12 30 report to the governor and the legislative services agency.

 12 31 The report shall compile any information reported by retail

 12 32 dealers to the obtained by the department as provided in this

 12 33 section and shall at least which may include all of the

 12 34 following:

 12 35                           DIVISION IV
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 13  1                         EFFECTIVE DATE

 13  2    Sec. 33.  EFFECTIVE DATE.  This Act, being deemed of

 13  3 immediate importance, takes effect upon enactment.

 13  4                           EXPLANATION

 13  5    BACKGROUND.  This bill amends Code provisions relating to

 13  6 renewable fuel and specifically biofuels used in motor fuels,

 13  7 including ethanol (ethyl alcohol) and biodiesel (derived from

 13  8 vegetable oils or animal fats).  Ethanol is blended into

 13  9 gasoline and biodiesel used without blending or blending into

 13 10 diesel fuel.  The bill refers to biodiesel and biodiesel

 13 11 blended fuel and "biodiesel fuel".  The bill also refers to

 13 12 the percentage of biofuel contained in a gallon of motor fuel

 13 13 as E=xx where "xx" equals the percentage of ethanol by volume

 13 14 and B=xx equals the percentage of biodiesel by volume.

 13 15 Generally, motor fuel pumps and motor fuel are regulated by

 13 16 the department of agriculture and land stewardship.

 13 17    DIVISION I == RENEWABLE FUEL INFRASTRUCTURE.  The bill

 13 18 amends provisions relating to infrastructure associated with

 13 19 the storage, blending, and dispensing of renewable fuel and

 13 20 specifically programs administered by the renewable fuel

 13 21 infrastructure board (see Code section 15G.202) established

 13 22 within the department of economic development and supported by

 13 23 moneys appropriated from the grow Iowa values fund (see Code

 13 24 section 15G.111(7)).  The programs include the renewable fuel

 13 25 infrastructure programs for retail motor fuel sites (see Code

 13 26 section 15G.203) and biodiesel terminal facilities (see Code

 13 27 section 15G.204) which provide grants on a cost=share basis to

 13 28 participating persons.

 13 29    BLENDER PUMPS.  The bill provides for a new type of motor

 13 30 fuel pump referred to as a motor fuel blender pump (blender

 13 31 pump) which dispenses a blend of two types of motor fuel and

 13 32 may allow a retail customer to select the percent of biofuel,

 13 33 either ethanol (ethyl alcohol) which is blended into gasoline

 13 34 or biodiesel (derived from vegetable oils or animal fats)

 13 35 which may dispensed or blended into diesel fuel.  The bill

House Study Bill 746 continued

 14  1 expands the renewable fuel infrastructure program to provide

 14  2 financing to support the installation, replacement, or

 14  3 conversion of infrastructure associated with using a blender

 14  4 pump to dispense ethanol blended gasoline or biodiesel fuel.

 14  5    COST=SHARE AGREEMENTS.  The bill provides that a cost=share

 14  6 agreement executed by the infrastructure board and a

 14  7 participating person receiving financial incentives to improve

 14  8 a retail motor fuel site cannot exceed three years.  It

 14  9 provides that the board may waive a requirement that a

 14 10 participating person keep biodiesel fuel during any

 14 11 three=month period during the winter, if the cost=share

 14 12 agreement is extended to cover those waived months.

 14 13    A participating person may execute two cost=share

 14 14 agreements:  (1) to receive up to the full amount available to

 14 15 improve their retail motor fuel site with ethanol

 14 16 infrastructure, and (2) to receive up to the full amount

 14 17 available to improve the same retail motor fuel site with

 14 18 biodiesel infrastructure.

 14 19    For ethanol infrastructure used to improve a motor fuel

 14 20 site, the amount of the financing is increased from $30,000 to

 14 21 $50,000, so long as the financing does not exceed 50 percent

 14 22 of the cost of making the improvement.  For biodiesel

 14 23 infrastructure used to improve a motor fuel site, the amount

 14 24 of financing shall not exceed 50 percent of the cost of making

 14 25 the improvement or $50,000, whichever is less.

 14 26    The bill amends provisions relating to the renewable fuel

 14 27 infrastructure program for biodiesel terminals, by increasing

 14 28 the amount that a participating person is eligible to receive

 14 29 from $50,000 to $100,000 for installing improvements to store

 14 30 and dispense B=99 to B=100.  The bill retains the alternative

 14 31 cap of 50 percent of making the improvement.  It also provides

 14 32 that a person who has made such improvements under an old

 14 33 cost=share agreement may be reimbursed for the extra amount.

 14 34    MOTOR FUEL STANDARDS.  The bill provides a definition of

 14 35 unleaded gasoline including by providing that it contains an
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 15  1 octane number of 87, and limits the amount of lead or

 15  2 phosphorus.  It provides standards for unleaded gasoline

 15  3 blended with ethanol based on A.S.T.M. specifications.  It

 15  4 requires that a retail dealer advertising motor fuel

 15  5 containing between 70 and 85 percent ethanol must be

 15  6 advertised as "E=85".

 15  7    AUTHORIZATION TO USE BLENDER PUMPS.  The bill amends Code

 15  8 section 455G.31 which allows the state fire marshal to approve

 15  9 the installation of infrastructure associated with storing and

 15 10 dispensing E=85.  The bill provides that such infrastructure

 15 11 includes blender pumps.

 15 12    FUTURE SOURCES OF REVENUE.  The bill includes a provision

 15 13 expressing the intent of the general assembly to examine all

 15 14 options to continue the financing of renewable fuel

 15 15 infrastructure.

 15 16    DIVISION II == ETHANOL PROMOTION TAX CREDIT.  The bill

 15 17 amends Code section 422.11N, which allows a retail dealer to

 15 18 claim an ethanol promotion tax credit based on a formula which

 15 19 calculates a retail dealer's biofuel distribution percentage

 15 20 (the sum of the retail dealer's total ethanol gallonage plus

 15 21 the retail dealer's total biodiesel gallonage expressed as a

 15 22 percentage of the retail dealer's total gasoline gallonage).

 15 23 The Code section allows the governor to reduce the applicable

 15 24 biofuel threshold percentage by replacing it with an adjusted

 15 25 biofuel threshold percentage if exigent circumstances exist

 15 26 (e.g., a lack of available feedstock).  The bill provides a

 15 27 new exigent circumstance based on a hardship imposed on the

 15 28 state and its driving public due to shortages of motor fuel or

 15 29 a dramatic increase in the price of motor fuel.

 15 30    BIODIESEL TAX CREDIT.  The bill amends provisions relating

 15 31 to the biodiesel blended fuel tax credit available to a retail

 15 32 dealer of diesel fuel who sells 50 percent or more biodiesel

 15 33 blended fuel during each tax year until the tax credit expires

 15 34 on January 1, 2012.  The tax credit is based on the total

 15 35 number of gallons sold.  The bill provides that the tax credit
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 16  1 must be calculated separately for each retail motor fuel site

 16  2 operated by the taxpayer.  The bill eliminates a requirement

 16  3 that a retail dealer must sell 50 percent or more biodiesel

 16  4 blended fuel.  The bill replaces the rate of 3 cents for each

 16  5 gallon of B=2 or higher sold, with a schedule which increases

 16  6 the rate depending upon the class of biodiesel blended fuel

 16  7 sold (from 3 cents for B=2 to 30 cents for B=20 or higher).

 16  8 The bill applies retroactively to the tax year beginning on or

 16  9 after January 1, 2008.

 16 10    DIVISION III == RENEWABLE FUEL REPORTING REQUIREMENTS.  The

 16 11 bill amends provisions that require a retail dealer to submit

 16 12 periodic reports to the department of revenue tracking motor

 16 13 fuel and biofuel sold at each retail motor fuel site.  The

 16 14 bill provides that the department of revenue is responsible

 16 15 for tracking motor fuel and biofuel use.

 16 16    DIVISION IV == EFFECTIVE DATE.  The bill takes effect upon

 16 17 enactment.

 16 18 LSB 6451YC 82
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     1  1    Amend Senate File 2204 as follows:

     1  2 #1.  Page 2, by striking lines 2 through 6.

     1  3 #2.  Page 8, line 13, by inserting after the word

     1  4 <to> the following:  <provide an existing single=owner

     1  5 personal account for obtaining support payments, or,

     1  6 if no existing account is provided, to>.

     1  7 #3.  Page 8, line 34, by striking the words

     1  8 <Failure to> and inserting the following:  <Failure to

     1  9 provide or>.

     1 10 #4.  By renumbering as necessary.
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     1  1    Amend Senate File 249, as passed by the Senate, as

     1  2 follows:

     1  3 #1.  Page 1, line 1, by inserting after the word

     1  4 <Code> the following:  <Supplement>.

     1  5 #2.  Page 2, by inserting after line 22, the

     1  6 following:

     1  7    <c.  An assignment under this subsection is in

     1  8 addition to an assignment of medical support payments

     1  9 under any other law, including section 252E.11.>

     1 10 #3.  By striking page 5, line 3, through page 6,

     1 11 line 14, and inserting the following:

     1 12    <Sec.    .  Section 249J.8, subsection 1, Code

     1 13 Supplement 2007, is amended to read as follows:

     1 14    1.  Each expansion population member whose family

     1 15 income exceeds one hundred percent of the federal

     1 16 poverty level as defined by the most recently revised

     1 17 poverty income guidelines published by the United

     1 18 States department of health and human services shall

     1 19 pay a monthly premium not to exceed one=twelfth of

     1 20 five percent of the member's annual family income.

     1 21 Each expansion population member whose family income

     1 22 is equal to or less than one hundred percent of the

     1 23 federal poverty level as defined by the most recently

     1 24 revised poverty income guidelines published by the

     1 25 United States department of health and human services

     1 26 shall not be subject to payment of a monthly premium.

     1 27 All premiums shall be paid on the last day of the

     1 28 month of coverage.  The department shall deduct the

     1 29 amount of any monthly premiums paid by an expansion

     1 30 population member for benefits under the healthy and

     1 31 well kids in Iowa program when computing the amount of

     1 32 monthly premiums owed under this subsection.  An

     1 33 expansion population member shall pay the monthly

     1 34 premium during the entire period of the member's

     1 35 enrollment.  Regardless of the length of enrollment,

     1 36 the member is subject to payment of the premium for a

     1 37 minimum of four consecutive months.  However, an

     1 38 expansion population member who complies with the

     1 39 requirement of payment of the premium for a minimum of

     1 40 four consecutive months during a consecutive

     1 41 twelve=month period of enrollment shall be deemed to

     1 42 have complied with this requirement for the subsequent

     1 43 consecutive twelve=month period of enrollment and

     1 44 shall only be subject to payment of the monthly

     1 45 premium on a month=by=month basis.  Timely payment of

     1 46 premiums, including any arrearages accrued from prior

     1 47 enrollment, is a condition of receiving any expansion

     1 48 population services.  The payment to and acceptance by

     1 49 an automated case management system or the department

     1 50 of the premium required under this subsection shall
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     2  1 not automatically confer initial or continuing program

     2  2 eligibility on an individual.  A premium paid to and

     2  3 accepted by the department's premium payment process

     2  4 that is subsequently determined to be untimely or to

     2  5 have been paid on behalf of an individual ineligible

     2  6 for the program shall be refunded to the remitter in

     2  7 accordance with rules adopted by the department.
     2  8 Premiums collected under this subsection shall be

     2  9 deposited in the premiums subaccount of the account

     2 10 for health care transformation created pursuant to

     2 11 section 249J.23.  An expansion population member shall

     2 12 also pay the same copayments required of other adult

     2 13 recipients of medical assistance.>

     2 14 #4.  By renumbering as necessary.
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     1  1    Amend Senate File 2199 as follows:

     1  2 #1.  Page 1, line 8, by striking the word <or> and

     1  3 inserting the following:  <or>.

     1  4 #2.  Page 1, line 8, by inserting after the words

     1  5 <payment insurance> the following:  <, or denials of

     1  6 coverage not based on medical necessity>.

     1  7 #3.  Title page, line 1, by striking the words

     1  8 <allowing appeal of denials of dental> and inserting

     1  9 the following:  <relating to appeals of denials of>.

     1 10

     1 11

     1 12                               
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     1  1    Amend House File 2212, as amended, passed, and

     1  2 reprinted by the House, as follows:

     1  3 #1.  By striking everything after the enacting

     1  4 clause and inserting the following:

     1  5    <Section 1.  NEW SECTION.  142D.1  TITLE ==

     1  6 FINDINGS == PURPOSE.

     1  7    1.  This chapter shall be known and may be cited as

     1  8 the "Smokefree Air Act".

     1  9    2.  The general assembly finds that environmental

     1 10 tobacco smoke causes and exacerbates disease in

     1 11 nonsmoking adults and children.  These findings are

     1 12 sufficient to warrant measures that regulate smoking

     1 13 in public places and places of employment in order to

     1 14 protect the public health and the health of employees.

     1 15    3.  The purpose of this chapter is to reduce the

     1 16 level of exposure by the general public and employees

     1 17 to environmental tobacco smoke in order to improve the

     1 18 public health of Iowans.

     1 19    Sec. 2.  NEW SECTION.  142D.2  DEFINITIONS.

     1 20    As used in this chapter, unless the context

     1 21 otherwise requires:

     1 22    1.  "Bar" means an establishment where one may

     1 23 purchase alcoholic beverages as defined in section

     1 24 123.3, for consumption on the premises and in which

     1 25 the serving of food is only incidental to the

     1 26 consumption of those beverages.

     1 27    2.  "Business" means a sole proprietorship,

     1 28 partnership, joint venture, corporation, association,

     1 29 or other business entity, either for=profit or

     1 30 not=for=profit, including retail establishments where

     1 31 goods or services are sold; professional corporations

     1 32 and other entities where legal, medical, dental,

     1 33 engineering, architectural, or other professional

     1 34 services are delivered; and private clubs.

     1 35    3.  "Common area" means a reception area, lobby,

     1 36 hallway, restroom, elevator, stairwell, the common use

     1 37 area of a multiunit residential property, or other

     1 38 area to which the public is invited or in which the

     1 39 public is permitted.

     1 40    4.  "Employee" means a person who is employed by an

     1 41 employer in consideration for direct or indirect

     1 42 monetary wages or profit, or a person who provides

     1 43 services to an employer on a voluntary basis.

     1 44    5.  "Employer" means a person including a sole

     1 45 proprietorship, partnership, joint venture,

     1 46 corporation, association, or other business entity

     1 47 whether for=profit or not=for=profit, including state

     1 48 government and its political subdivisions, that

     1 49 employs the services of one or more individuals as

     1 50 employees.
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     2  1    6.  "Enclosed area" means all space between a floor

     2  2 and ceiling that is contained on all sides by solid

     2  3 walls or windows, exclusive of doorways, which extend

     2  4 from the floor to the ceiling.

     2  5    7.  "Farm tractor" means farm tractor as defined in

     2  6 section 321.1.

     2  7    8.  "Farm truck" means a single=unit truck,

     2  8 truck=tractor, tractor, semitrailer, or trailer used

     2  9 by a farmer to transport agricultural, horticultural,

     2 10 dairy, or other farm products, including livestock,

     2 11 produced or finished by the farmer, or to transport

     2 12 any other personal property owned by the farmer, from

     2 13 the farm to market, and to transport property and

     2 14 supplies to the farm of the farmer.

     2 15    9.  "Farmer" means any of the following:

     2 16    a.  A person who files schedule F as part of the

     2 17 person's annual form 1040 or form 1041 filing with the

     2 18 United States internal revenue service, or an employee

     2 19 of such person while the employee is actively engaged

     2 20 in farming.

     2 21    b.  A person who holds an equity position in or who

     2 22 is employed by a business association holding

     2 23 agricultural land where the business association is

     2 24 any of the following:

     2 25    (1)  A family farm corporation, authorized farm

     2 26 corporation, family farm limited partnership, limited

     2 27 partnership, family farm limited liability company,

     2 28 authorized limited liability company, family trust, or

     2 29 authorized trust, as provided in chapter 9H.

     2 30    (2)  A limited liability partnership as defined in

     2 31 section 486A.101.

     2 32    c.  A natural person related to the person actively

     2 33 engaged in farming as provided in paragraph "a" or "b"

     2 34 when the person is actively engaged in farming.  The

     2 35 natural person must be related as spouse, parent,

     2 36 grandparent, lineal ascendant of a grandparent or a

     2 37 grandparent's spouse, other lineal descendant of a

     2 38 grandparent or a grandparent's spouse, or a person

     2 39 acting in a fiduciary capacity for persons so related.

     2 40    For purposes of this subsection:  "actively engaged

     2 41 in farming" means participating in physical labor on a

     2 42 regular, continuous, and substantial basis, or making

     2 43 day=to=day management decisions, where such

     2 44 participation or decision making is directly related

     2 45 to raising and harvesting crops for feed, food, seed,

     2 46 or fiber, or to the care and feeding of livestock.

     2 47    10.  "Health care provider location" means an

     2 48 office or institution providing care or treatment of

     2 49 disease, whether physical, mental, or emotional, or

     2 50 other medical, physiological, or psychological
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     3  1 conditions, including but not limited to a hospital as

     3  2 defined in section 135B.1, a health care facility as

     3  3 defined in section 135C.1, an elder group home as

     3  4 defined in section 231B.1, an assisted living program

     3  5 as defined in section 231C.2, an adult day services

     3  6 program as defined in section 231D.1, clinics,

     3  7 laboratories, and the locations of professionals

     3  8 regulated pursuant to Title IV, subtitle III, and

     3  9 includes all enclosed areas of the location including

     3 10 waiting rooms, hallways, other common areas, private

     3 11 rooms, semiprivate rooms, and wards within the

     3 12 location.

     3 13    11.  "Implement of husbandry" means implement of

     3 14 husbandry as defined in section 321.1.

     3 15    12.  "Long=term care facility" means a health care

     3 16 facility as defined in section 135C.1, an elder group

     3 17 home as defined in section 231B.1, or an assisted

     3 18 living program as defined in section 231C.2.

     3 19    13.  "Place of employment" means an area under the

     3 20 control of an employer and includes all areas that an

     3 21 employee frequents during the course of employment or

     3 22 volunteering, including but not limited to work areas,

     3 23 private offices, conference and meeting rooms,

     3 24 classrooms, auditoriums, employee lounges and

     3 25 cafeterias, hallways, restrooms, elevators, stairways,

     3 26 and vehicles owned, leased, or provided by the

     3 27 employer unless otherwise provided under this chapter.

     3 28 "Place of employment" does not include a private

     3 29 residence, unless the private residence is used as a

     3 30 child care facility, a child care home, or as a health

     3 31 care provider location.

     3 32    14.  "Political subdivision" means a city, county,

     3 33 township, or school district.

     3 34    15.  "Private club" means an organization, whether

     3 35 or not incorporated, that is the owner, lessee, or

     3 36 occupant of a location used exclusively for club

     3 37 purposes at all times and that meets all of the

     3 38 following criteria:

     3 39    a.  Is operated solely for a recreational,

     3 40 fraternal, social, patriotic, political, benevolent,

     3 41 or athletic purpose, but not for pecuniary gain.

     3 42    b.  Sells alcoholic beverages only as incidental to

     3 43 its operation.

     3 44    c.  Is managed by a board of directors, executive

     3 45 committee, or similar body chosen by the members.

     3 46    d.  Has established bylaws or another document to

     3 47 govern its activities.

     3 48    e.  Has been granted an exemption from the payment

     3 49 of federal income tax as a club pursuant to 26 U.S.C.

     3 50 } 501.
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     4  1    16.  "Public place" means an enclosed area to which

     4  2 the public is invited or in which the public is

     4  3 permitted, including common areas, and including but

     4  4 not limited to all of the following:

     4  5    a.  Financial institutions.

     4  6    b.  Restaurants.

     4  7    c.  Bars.

     4  8    d.  Public and private educational facilities.

     4  9    e.  Health care provider locations.

     4 10    f.  Hotels and motels.

     4 11    g.  Laundromats.

     4 12    h.  Public transportation facilities and

     4 13 conveyances under the authority of the state or its

     4 14 political subdivisions, including buses and taxicabs,

     4 15 and including the ticketing, boarding, and waiting

     4 16 areas of these facilities.

     4 17    i.  Reception areas.

     4 18    j.  Aquariums, galleries, libraries, and museums.

     4 19    k.  Retail food production and marketing

     4 20 establishments.

     4 21    l.  Retail service establishments.

     4 22    m.  Retail stores.

     4 23    n.  Shopping malls.

     4 24    o.  Entertainment venues including but not limited

     4 25 to theaters; concert halls; auditoriums and other

     4 26 facilities primarily used for exhibiting motion

     4 27 pictures, stage performances, lectures, musical

     4 28 recitals, and other similar performances; bingo

     4 29 facilities; and indoor arenas including sports arenas.

     4 30    p.  Polling places.

     4 31    q.  Convention facilities and meeting rooms.

     4 32    r.  Waiting rooms.

     4 33    s.  Public buildings and vehicles owned, leased, or

     4 34 operated by or under the control of the state

     4 35 government or its political subdivisions and including

     4 36 the entirety of the private residence of any state

     4 37 employee any portion of which is open to the public.

     4 38    t.  Service lines.

     4 39    u.  Common areas.

     4 40    v.  Private clubs only when being used for a

     4 41 function to which the general public is invited.

     4 42    w.  Private residences only when used as a child

     4 43 care facility, a child care home, or health care

     4 44 provider location.

     4 45    x.  Child care facilities and child care homes.

     4 46    y.  Gambling structures, excursion gambling boats,

     4 47 and racetrack enclosures.

     4 48    17.  "Restaurant" means eating establishments,

     4 49 including private and public school cafeterias, which

     4 50 offer food to the public, guests, or employees,
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     5  1 including the kitchen and catering facilities in which

     5  2 food is prepared on the premises for serving

     5  3 elsewhere, and including a bar area within a

     5  4 restaurant.

     5  5    18.  "Retail tobacco store" means a retail store

     5  6 utilized primarily for the sale of tobacco products

     5  7 and accessories and in which the sale of other

     5  8 products is incidental to the sale of tobacco

     5  9 products.

     5 10    19.  "Service line" means an indoor line in which

     5 11 one or more individuals are waiting for or receiving

     5 12 service of any kind, whether or not the service

     5 13 involves the exchange of money.

     5 14    20.  "Shopping mall" means an enclosed public

     5 15 walkway or hall area that serves to connect retail or

     5 16 professional establishments.

     5 17    21.  "Smoking" means inhaling, exhaling, burning,

     5 18 or carrying any lighted cigar, cigarette, pipe, or

     5 19 other tobacco product in any manner or in any form.

     5 20 "Smoking" does not include smoking that is associated

     5 21 with a recognized religious ceremony, ritual, or

     5 22 activity, including but not limited to burning of

     5 23 incense.

     5 24    22.  "Sports arena" means a sports pavilion,

     5 25 stadium, gymnasium, health spa, boxing arena, swimming

     5 26 pool, roller or ice rink, bowling alley, or other

     5 27 similar place where members of the general public

     5 28 assemble to engage in physical exercise, participate

     5 29 in athletic competition, or witness sports or other

     5 30 events.

     5 31    Sec. 3.  NEW SECTION.  142D.3  PROHIBITION OF

     5 32 SMOKING == PUBLIC PLACES, PLACES OF EMPLOYMENT, AND

     5 33 OUTDOOR ARENAS AND THEATERS == SURROUNDING AREA.

     5 34    1.  Smoking is prohibited and a person shall not

     5 35 smoke in any of the following:

     5 36    a.  Public places.

     5 37    b.  All enclosed areas within places of employment

     5 38 including but not limited to common work areas;

     5 39 private offices; auditoriums; classrooms; conference

     5 40 and meeting rooms; elevators; hallways; medical

     5 41 facilities; cafeterias; employee lounges; stairways

     5 42 and stairwells; restrooms; vehicles owned, leased, or

     5 43 provided by an employer unless otherwise provided

     5 44 under this chapter; and all other enclosed areas

     5 45 within places of employment.

     5 46    2.  In addition to the prohibitions specified in

     5 47 subsection 1, smoking is prohibited and a person shall

     5 48 not smoke in any of the following outdoor areas:

     5 49    a.  The seating areas of outdoor sports arenas,

     5 50 stadiums, amphitheaters and other entertainment venues
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     6  1 where members of the general public assemble to

     6  2 witness entertainment events.

     6  3    b.  In outdoor seating or serving areas of

     6  4 restaurants.

     6  5    c.  Public transit stations, platforms, and

     6  6 shelters under the authority of the state or its

     6  7 political subdivisions.

     6  8    d.  On school grounds, including parking lots,

     6  9 athletic fields, playgrounds, tennis courts, and any

     6 10 other outdoor area under the control of a public or

     6 11 private educational facility, including inside any

     6 12 vehicle located on such school grounds.

     6 13    e.  The grounds of any public buildings owned,

     6 14 leased, or operated by or under the control of the

     6 15 state government or its political subdivisions,

     6 16 including the grounds of a private residence of any

     6 17 state employee any portion of which is open to the

     6 18 public.

     6 19    Sec. 4.  NEW SECTION.  142D.4  AREAS WHERE SMOKING

     6 20 NOT REGULATED.

     6 21    Notwithstanding any provision of this chapter to

     6 22 the contrary, the following areas are exempt from the

     6 23 prohibitions of section 142D.3:

     6 24    1.  Private residences, unless used as a child care

     6 25 facility, child care home, or a health care provider

     6 26 location.

     6 27    2.  Hotel and motel rooms that are rented to guests

     6 28 and are designated as smoking rooms; provided that not

     6 29 more than twenty percent of the rooms of a hotel or

     6 30 motel rented to guests are designated as smoking

     6 31 rooms, all smoking rooms on the same floor are

     6 32 contiguous, and smoke from smoking rooms does not

     6 33 infiltrate into areas in which smoking is otherwise

     6 34 prohibited under this chapter.  The status of smoking

     6 35 and nonsmoking rooms shall not be changed, except to

     6 36 provide additional nonsmoking rooms.

     6 37    3.  Retail tobacco stores, provided that smoke from

     6 38 these locations does not infiltrate into areas in

     6 39 which smoking is otherwise prohibited under this

     6 40 chapter.

     6 41    4.  Private and semiprivate rooms in long=term care

     6 42 facilities, occupied by one or more individuals, all

     6 43 of whom are smokers and have requested in writing to

     6 44 be placed in a room where smoking is permitted,

     6 45 provided that smoke from these locations does not

     6 46 infiltrate into areas in which smoking is otherwise

     6 47 prohibited under this chapter.

     6 48    5.  Private clubs that have no employees, except

     6 49 when being used for a function to which the general

     6 50 public is invited, provided that smoke from these
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     7  1 locations does not infiltrate into areas in which

     7  2 smoking is otherwise prohibited under this chapter.

     7  3 This exemption shall not apply to any entity that is

     7  4 established for the purpose of avoiding compliance

     7  5 with this chapter.

     7  6    6.  Outdoor areas that are places of employment

     7  7 except those areas where smoking is prohibited

     7  8 pursuant to section 142D.3, subsection 2.

     7  9    7.  Limousines under private hire; vehicles owned,

     7 10 leased, or provided by a private employer that are for

     7 11 the sole use of the driver and are not used by more

     7 12 than one person in the course of employment either as

     7 13 a driver or passenger; privately owned vehicles not

     7 14 otherwise defined as a place of employment or public

     7 15 place; and cabs of motor trucks or truck tractors if

     7 16 no nonsmoking employees are present.

     7 17    8.  An enclosed area within a place of employment

     7 18 or public place that provides a smoking cessation

     7 19 program or a medical or scientific research or therapy

     7 20 program, if smoking is an integral part of the

     7 21 program.

     7 22    9.  Farm tractors, farm trucks, and implements of

     7 23 husbandry when being used for their intended purposes.

     7 24    10.  Duly incorporated and acting posts or chapters

     7 25 of veterans' organizations operating under a United

     7 26 States congressional charter, except when the general

     7 27 public is invited.  This exemption shall not apply to

     7 28 any entity that is established for the purpose of

     7 29 avoiding compliance with this chapter.

     7 30    11.  The Iowa veterans home.

     7 31    Sec. 5.  NEW SECTION.  142D.5  DECLARATION OF

     7 32 ESTABLISHMENT AS NONSMOKING.

     7 33    1.  Notwithstanding any provision of this chapter

     7 34 to the contrary, an owner, operator, manager, or other

     7 35 person having custody or control of an area otherwise

     7 36 exempt from the prohibitions of section 142D.3 may

     7 37 declare the entire area as a nonsmoking place.

     7 38    2.  Smoking shall be prohibited in any location of

     7 39 an area declared a nonsmoking place under this section

     7 40 if a sign is posted conforming to the provisions of

     7 41 section 142D.6.

     7 42    Sec. 6.  NEW SECTION.  142D.6  NOTICE OF NONSMOKING

     7 43 REQUIREMENTS == POSTING OF SIGNS.

     7 44    1.  Notice of the provisions of this chapter shall

     7 45 be provided to all applicants for a business license

     7 46 in this state, to all law enforcement agencies, and to

     7 47 any business required to be registered with the office

     7 48 of the secretary of state.

     7 49    2.  All employers subject to the prohibitions of

     7 50 this chapter shall communicate to all existing
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     8  1 employees and to all prospective employees upon

     8  2 application for employment the smoking prohibitions

     8  3 prescribed in this chapter.

     8  4    3.  The owner, operator, manager, or other person

     8  5 having custody or control of a public place or place

     8  6 of employment where smoking is prohibited under this

     8  7 chapter shall clearly and conspicuously post in and at

     8  8 every entrance to the public place or place of

     8  9 employment "no smoking" signs or the international "no

     8 10 smoking" symbol.  Additionally, a "no smoking" sign or

     8 11 the international "no smoking" symbol shall be placed

     8 12 in every vehicle that constitutes a public place or

     8 13 place of employment under this chapter, visible from

     8 14 the exterior of the vehicle.  All signs shall contain

     8 15 the telephone number for reporting complaints and the

     8 16 internet site of the department of public health.  The

     8 17 owner, operator, manager, or other person having

     8 18 custody or control of the public place, place of

     8 19 employment, or outdoor area may use the sample signs

     8 20 provided on the department of public health's internet

     8 21 site, or may use another sign if the contents of the

     8 22 sign comply with the requirements of this subsection.

     8 23    4.  The owner, operator, manager, or other person

     8 24 having custody or control of a public place, place of

     8 25 employment, or outdoor area where smoking is

     8 26 prohibited under this chapter shall remove all

     8 27 ashtrays from these locations.

     8 28    Sec. 7.  NEW SECTION.  142D.7  NONRETALIATION ==

     8 29 NONWAIVER OF RIGHTS.

     8 30    1.  A person or employer shall not discharge,

     8 31 refuse to employ, or in any manner retaliate against

     8 32 an employee, applicant for employment, or customer

     8 33 because that employee, applicant, or customer

     8 34 exercises any rights afforded under this chapter,

     8 35 registers a complaint, or attempts to prosecute a

     8 36 violation of this chapter.

     8 37    2.  An employee who works in a location where an

     8 38 employer allows smoking does not waive or surrender

     8 39 any legal rights the employee may have against the

     8 40 employer or any other person.

     8 41    Sec. 8.  NEW SECTION.  142D.8  ENFORCEMENT.

     8 42    1.  This chapter shall be enforced by the

     8 43 department of public health or the department's

     8 44 designee.  The department of public health shall adopt

     8 45 rules to administer this chapter, including rules

     8 46 regarding enforcement.  The department of public

     8 47 health shall provide information regarding the

     8 48 provisions of this chapter and related compliance

     8 49 issues to employers, owners, operators, managers, and

     8 50 other persons having custody or control of a public
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     9  1 place, place of employment, or outdoor area where

     9  2 smoking is prohibited, and the general public via the

     9  3 department's internet site.  The internet site shall

     9  4 include sample signage and the telephone number for

     9  5 reporting complaints.  Judicial magistrates shall hear

     9  6 and determine violations of this chapter.

     9  7    2.  If a public place is subject to any state or

     9  8 political subdivision inspection process or is under

     9  9 contract with the state or a political subdivision,

     9 10 the person performing the inspection shall assess

     9 11 compliance with the requirements of this chapter and

     9 12 shall report any violations to the department of

     9 13 public health or the department's designee.

     9 14    3.  An owner, operator, manager, or other person

     9 15 having custody or control of a public place, place of

     9 16 employment, or outdoor area regulated under this

     9 17 chapter shall inform persons violating this chapter of

     9 18 the provisions of this chapter.

     9 19    4.  An employee or private citizen may bring a

     9 20 legal action to enforce this chapter.  Any person may

     9 21 register a complaint under this chapter by filing a

     9 22 complaint with the department of public health or the

     9 23 department's designee.

     9 24    5.  In addition to the remedies provided in this

     9 25 section, the department of public health or the

     9 26 department's designee or any other person aggrieved by

     9 27 the failure of the owner, operator, manager, or other

     9 28 person having custody or control of a public place,

     9 29 place of employment, or outdoor area regulated by this

     9 30 chapter to comply with this chapter may seek

     9 31 injunctive relief to enforce this chapter.

     9 32    Sec. 9.  NEW SECTION.  142D.9  CIVIL PENALTIES.

     9 33    1.  A person who smokes in an area where smoking is

     9 34 prohibited pursuant to this chapter shall pay a civil

     9 35 penalty pursuant to section 805.8C, subsection 3,

     9 36 paragraph "a", for each violation.

     9 37    2.  A person who owns, manages, operates, or

     9 38 otherwise has custody or control of a public place,

     9 39 place of employment, or outdoor area regulated under

     9 40 this chapter and who fails to comply with this chapter

     9 41 shall pay a civil penalty as follows:

     9 42    a.  For a first violation, a monetary penalty not

     9 43 to exceed one hundred dollars.

     9 44    b.  For a second violation within one year, a

     9 45 monetary penalty not to exceed two hundred dollars.

     9 46    c.  For each violation in excess of a second

     9 47 violation within one year, a monetary penalty not to

     9 48 exceed five hundred dollars for each additional

     9 49 violation.

     9 50    3.  An employer who discharges or in any manner
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    10  1 discriminates against an employee because the employee

    10  2 has made a complaint or has provided information or

    10  3 instituted a legal action under this chapter shall pay

    10  4 a civil penalty of not less than two thousand dollars

    10  5 and not more than ten thousand dollars for each

    10  6 violation.

    10  7    4.  In addition to the penalties established in

    10  8 this section, violation of this chapter by a person

    10  9 who owns, manages, operates, or who otherwise has

    10 10 custody or control of a public place, place of

    10 11 employment, or outdoor area regulated under this

    10 12 chapter may result in the suspension or revocation of

    10 13 any permit or license issued to the person for the

    10 14 premises on which the violation occurred.

    10 15    5.  Violation of this chapter constitutes a public

    10 16 nuisance which may be abated by the department of

    10 17 public health or the department's designee by

    10 18 restraining order, preliminary or permanent

    10 19 injunction, or other means provided by law, and the

    10 20 entity abating the public nuisance may take action to

    10 21 recover the costs of such abatement.

    10 22    6.  Each day on which a violation of this chapter

    10 23 occurs is considered a separate and distinct

    10 24 violation.

    10 25    7.  Civil penalties paid pursuant to this chapter

    10 26 shall be deposited in the general fund of the state,

    10 27 unless a local authority as designated by the

    10 28 department in administrative rules is involved in the

    10 29 enforcement, in which case the civil penalties paid

    10 30 shall be deposited in the general fund of the city or

    10 31 county.

    10 32    Sec. 10.  Section 135.1, unnumbered paragraph 1,

    10 33 Code 2007, is amended to read as follows:

    10 34    For the purposes of chapter 155 and Title IV,

    10 35 subtitle 2, excluding chapters 142B, 145B, and 146,

    10 36 unless otherwise defined:

    10 37    Sec. 11.  Section 135.11, subsection 14, Code

    10 38 Supplement 2007, is amended to read as follows:

    10 39    14.  Establish, publish, and enforce rules not

    10 40 inconsistent with law for the enforcement of the

    10 41 provisions of chapters 125 and 155, and Title IV,

    10 42 subtitle 2, excluding chapters 142B, 142D, 145B, and

    10 43 146 and for the enforcement of the various laws, the

    10 44 administration and supervision of which are imposed

    10 45 upon the department.

    10 46    Sec. 12.  Section 237A.3A, subsection 5, Code 2007,

    10 47 is amended by striking the subsection.

    10 48    Sec. 13.  NEW SECTION.  237A.3B  SMOKING

    10 49 PROHIBITED.

    10 50    Smoking, as defined in section 142D.2, shall not be
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    11  1 permitted in a child care facility or child care home.

    11  2    Sec. 14.  Section 331.427, subsection 1, unnumbered

    11  3 paragraph 1, Code Supplement 2007, is amended to read

    11  4 as follows:

    11  5    Except as otherwise provided by state law, county

    11  6 revenues from taxes and other sources for general

    11  7 county services shall be credited to the general fund

    11  8 of the county, including revenues received under

    11  9 sections 9I.11, 101A.3, 101A.7, 123.36, 123.143,

    11 10 142B.6, 142D.9, 176A.8, 321.105, 321.152, 321G.7,

    11 11 321I.8, section 331.554, subsection 6, sections

    11 12 341A.20, 364.3, 368.21, 423A.7, 428A.8, 433.15,

    11 13 434.19, 445.57, 453A.35, 458A.21, 483A.12, 533.329,

    11 14 556B.1, 583.6, 602.8108, 904.908, and 906.17, and the

    11 15 following:

    11 16    Sec. 15.  Section 805.8C, subsection 3, paragraph

    11 17 a, Code Supplement 2007, is amended to read as

    11 18 follows:

    11 19    a.  For violations of section 142B.6 described in

    11 20 section 142D.9, subsection 1, the scheduled fine is

    11 21 twenty=five fifty dollars, and is a civil penalty, and

    11 22 the criminal penalty surcharge under section 911.1

    11 23 shall not be added to the penalty, and the court costs

    11 24 pursuant to section 805.9, subsection 6, shall not be

    11 25 imposed.  If the civil penalty assessed for a

    11 26 violation of described in section 142B.6 142D.9,

    11 27 subsection 1, is not paid in a timely manner, a

    11 28 citation shall be issued for the violation in the

    11 29 manner provided in section 804.1.  However, a person

    11 30 under age eighteen shall not be detained in a secure

    11 31 facility for failure to pay the civil penalty.  The

    11 32 complainant shall not be charged a filing fee.

    11 33    Sec. 16.  Chapter 142B, Code 2007, is repealed.>

    11 34
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     1  1    Amend the amendment, S-5035, to House File 2212, as

     1  2 amended, passed, and reprinted by the House, as

     1  3 follows:

     1  4 #1.  By striking page 1, line 1, through page 11,

     1  5 line 33, and inserting the following:

     1  6    <Amend House File 2212, as amended, passed, and

     1  7 reprinted by the House, as follows:

     1  8    <#   .  By striking everything after the enacting

     1  9 clause and inserting the following:

     1 10    <Section 1.  NEW SECTION.  142D.1  TITLE ==

     1 11 FINDINGS == PURPOSE.

     1 12    1.  This chapter shall be known and may be cited as

     1 13 the "Smokefree Air Act".

     1 14    2.  The general assembly finds that environmental

     1 15 tobacco smoke causes and exacerbates disease in

     1 16 nonsmoking adults and children.  These findings are

     1 17 sufficient to warrant measures that regulate smoking

     1 18 in public places and places of employment in order to

     1 19 protect the public health and the health of employees.

     1 20    3.  The purpose of this chapter is to reduce the

     1 21 level of exposure by the general public and employees

     1 22 to environmental tobacco smoke in order to improve the

     1 23 public health of Iowans.

     1 24    Sec. 2.  NEW SECTION.  142D.2  DEFINITIONS.

     1 25    As used in this chapter, unless the context

     1 26 otherwise requires:

     1 27    1.  "Bar" means an establishment where one may

     1 28 purchase alcoholic beverages as defined in section

     1 29 123.3, for consumption on the premises and in which

     1 30 the serving of food is only incidental to the

     1 31 consumption of those beverages.

     1 32    2.  "Business" means a sole proprietorship,

     1 33 partnership, joint venture, corporation, association,

     1 34 or other business entity, either for=profit or

     1 35 not=for=profit, including retail establishments where

     1 36 goods or services are sold; professional corporations

     1 37 and other entities where legal, medical, dental,

     1 38 engineering, architectural, or other professional

     1 39 services are delivered; and private clubs.

     1 40    3.  "Common area" means a reception area, lobby,

     1 41 hallway, restroom, elevator, stairwell, the common use

     1 42 area of a multiunit residential property, or other

     1 43 area to which the public is invited or in which the

     1 44 public is permitted.

     1 45    4.  "Employee" means a person who is employed by an

     1 46 employer in consideration for direct or indirect

     1 47 monetary wages or profit, or a person who provides

     1 48 services to an employer on a voluntary basis.

     1 49    5.  "Employer" means a person including a sole

     1 50 proprietorship, partnership, joint venture,
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     2  1 corporation, association, or other business entity

     2  2 whether for=profit or not=for=profit, including state

     2  3 government and its political subdivisions, that

     2  4 employs the services of one or more individuals as

     2  5 employees.

     2  6    6.  "Enclosed area" means all space between a floor

     2  7 and ceiling that is contained on all sides by solid

     2  8 walls or windows, exclusive of doorways, which extend

     2  9 from the floor to the ceiling.

     2 10    7.  "Farm tractor" means farm tractor as defined in

     2 11 section 321.1.

     2 12    8.  "Farm truck" means a single=unit truck,

     2 13 truck=tractor, tractor, semitrailer, or trailer used

     2 14 by a farmer to transport agricultural, horticultural,

     2 15 dairy, or other farm products, including livestock,

     2 16 produced or finished by the farmer, or to transport

     2 17 any other personal property owned by the farmer, from

     2 18 the farm to market, and to transport property and

     2 19 supplies to the farm of the farmer.

     2 20    9.  "Farmer" means any of the following:

     2 21    a.  A person who files schedule F as part of the

     2 22 person's annual form 1040 or form 1041 filing with the

     2 23 United States internal revenue service, or an employee

     2 24 of such person while the employee is actively engaged

     2 25 in farming.

     2 26    b.  A person who holds an equity position in or who

     2 27 is employed by a business association holding

     2 28 agricultural land where the business association is

     2 29 any of the following:

     2 30    (1)  A family farm corporation, authorized farm

     2 31 corporation, family farm limited partnership, limited

     2 32 partnership, family farm limited liability company,

     2 33 authorized limited liability company, family trust, or

     2 34 authorized trust, as provided in chapter 9H.

     2 35    (2)  A limited liability partnership as defined in

     2 36 section 486A.101.

     2 37    c.  A natural person related to the person actively

     2 38 engaged in farming as provided in paragraph "a" or "b"

     2 39 when the person is actively engaged in farming.  The

     2 40 natural person must be related as spouse, parent,

     2 41 grandparent, lineal ascendant of a grandparent or a

     2 42 grandparent's spouse, other lineal descendant of a

     2 43 grandparent or a grandparent's spouse, or a person

     2 44 acting in a fiduciary capacity for persons so related.

     2 45    For purposes of this subsection:  "actively engaged

     2 46 in farming" means participating in physical labor on a

     2 47 regular, continuous, and substantial basis, or making

     2 48 day=to=day management decisions, where such

     2 49 participation or decision making is directly related

     2 50 to raising and harvesting crops for feed, food, seed,
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     3  1 or fiber, or to the care and feeding of livestock.

     3  2    10.  "Health care provider location" means an

     3  3 office or institution providing care or treatment of

     3  4 disease, whether physical, mental, or emotional, or

     3  5 other medical, physiological, or psychological

     3  6 conditions, including but not limited to a hospital as

     3  7 defined in section 135B.1, a health care facility as

     3  8 defined in section 135C.1, an elder group home as

     3  9 defined in section 231B.1, an assisted living program

     3 10 as defined in section 231C.2, an adult day services

     3 11 program as defined in section 231D.1, clinics,

     3 12 laboratories, and the locations of professionals

     3 13 regulated pursuant to Title IV, subtitle III, and

     3 14 includes all enclosed areas of the location including

     3 15 waiting rooms, hallways, other common areas, private

     3 16 rooms, semiprivate rooms, and wards within the

     3 17 location.

     3 18    11.  "Implement of husbandry" means implement of

     3 19 husbandry as defined in section 321.1.

     3 20    12.  "Long=term care facility" means a health care

     3 21 facility as defined in section 135C.1, an elder group

     3 22 home as defined in section 231B.1, or an assisted

     3 23 living program as defined in section 231C.2.

     3 24    13.  "Place of employment" means an area under the

     3 25 control of an employer and includes all areas that an

     3 26 employee frequents during the course of employment or

     3 27 volunteering, including but not limited to work areas,

     3 28 private offices, conference and meeting rooms,

     3 29 classrooms, auditoriums, employee lounges and

     3 30 cafeterias, hallways, restrooms, elevators, stairways,

     3 31 and vehicles owned, leased, or provided by the

     3 32 employer unless otherwise provided under this chapter.

     3 33 "Place of employment" does not include a private

     3 34 residence, unless the private residence is used as a

     3 35 child care facility, a child care home, or as a health

     3 36 care provider location.

     3 37    14.  "Political subdivision" means a city, county,

     3 38 township, or school district.

     3 39    15.  "Private club" means an organization, whether

     3 40 or not incorporated, that is the owner, lessee, or

     3 41 occupant of a location used exclusively for club

     3 42 purposes at all times and that meets all of the

     3 43 following criteria:

     3 44    a.  Is operated solely for a recreational,

     3 45 fraternal, social, patriotic, political, benevolent,

     3 46 or athletic purpose, but not for pecuniary gain.

     3 47    b.  Sells alcoholic beverages only as incidental to

     3 48 its operation.

     3 49    c.  Is managed by a board of directors, executive

     3 50 committee, or similar body chosen by the members.

Senate Amendment 5036 continued

     4  1    d.  Has established bylaws or another document to

     4  2 govern its activities.

     4  3    e.  Has been granted an exemption from the payment

     4  4 of federal income tax as a club pursuant to 26 U.S.C.

     4  5 } 501.

     4  6    16.  "Public place" means an enclosed area to which

     4  7 the public is invited or in which the public is

     4  8 permitted, including common areas, and including but

     4  9 not limited to all of the following:

     4 10    a.  Financial institutions.

     4 11    b.  Restaurants.

     4 12    c.  Bars.

     4 13    d.  Public and private educational facilities.

     4 14    e.  Health care provider locations.

     4 15    f.  Hotels and motels.

     4 16    g.  Laundromats.

     4 17    h.  Public transportation facilities and

     4 18 conveyances under the authority of the state or its

     4 19 political subdivisions, including buses and taxicabs,

     4 20 and including the ticketing, boarding, and waiting

     4 21 areas of these facilities.

     4 22    i.  Reception areas.

     4 23    j.  Aquariums, galleries, libraries, and museums.

     4 24    k.  Retail food production and marketing

     4 25 establishments.

     4 26    l.  Retail service establishments.

     4 27    m.  Retail stores.

     4 28    n.  Shopping malls.

     4 29    o.  Entertainment venues including but not limited

     4 30 to theaters; concert halls; auditoriums and other

     4 31 facilities primarily used for exhibiting motion

     4 32 pictures, stage performances, lectures, musical

     4 33 recitals, and other similar performances; bingo

     4 34 facilities; and indoor arenas including sports arenas.

     4 35    p.  Polling places.

     4 36    q.  Convention facilities and meeting rooms.

     4 37    r.  Waiting rooms.

     4 38    s.  Public buildings and vehicles owned, leased, or

     4 39 operated by or under the control of the state

     4 40 government or its political subdivisions and including

     4 41 the entirety of the private residence of any state

     4 42 employee any portion of which is open to the public.

     4 43    t.  Service lines.

     4 44    u.  Common areas.

     4 45    v.  Private clubs only when being used for a

     4 46 function to which the general public is invited.

     4 47    w.  Private residences only when used as a child

     4 48 care facility, a child care home, or health care

     4 49 provider location.

     4 50    x.  Child care facilities and child care homes.
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     5  1    y.  Gambling structures, excursion gambling boats,

     5  2 and racetrack enclosures.

     5  3    17.  "Restaurant" means eating establishments,

     5  4 including private and public school cafeterias, which

     5  5 offer food to the public, guests, or employees,

     5  6 including the kitchen and catering facilities in which

     5  7 food is prepared on the premises for serving

     5  8 elsewhere, and including a bar area within a

     5  9 restaurant.

     5 10    18.  "Retail tobacco store" means a retail store

     5 11 utilized primarily for the sale of tobacco products

     5 12 and accessories and in which the sale of other

     5 13 products is incidental to the sale of tobacco

     5 14 products.

     5 15    19.  "Service line" means an indoor line in which

     5 16 one or more individuals are waiting for or receiving

     5 17 service of any kind, whether or not the service

     5 18 involves the exchange of money.

     5 19    20.  "Shopping mall" means an enclosed public

     5 20 walkway or hall area that serves to connect retail or

     5 21 professional establishments.

     5 22    21.  "Smoking" means inhaling, exhaling, burning,

     5 23 or carrying any lighted cigar, cigarette, pipe, or

     5 24 other tobacco product in any manner or in any form.

     5 25 "Smoking" does not include smoking that is associated

     5 26 with a recognized religious ceremony, ritual, or

     5 27 activity, including but not limited to burning of

     5 28 incense.

     5 29    22.  "Sports arena" means a sports pavilion,

     5 30 stadium, gymnasium, health spa, boxing arena, swimming

     5 31 pool, roller or ice rink, bowling alley, or other

     5 32 similar place where members of the general public

     5 33 assemble to engage in physical exercise, participate

     5 34 in athletic competition, or witness sports or other

     5 35 events.

     5 36    Sec. 3.  NEW SECTION.  142D.3  PROHIBITION OF

     5 37 SMOKING == PUBLIC PLACES, PLACES OF EMPLOYMENT, AND

     5 38 OUTDOOR ARENAS AND THEATERS == SURROUNDING AREA.

     5 39    1.  Smoking is prohibited and a person shall not

     5 40 smoke in any of the following:

     5 41    a.  Public places.

     5 42    b.  All enclosed areas within places of employment

     5 43 including but not limited to common work areas;

     5 44 private offices; auditoriums; classrooms; conference

     5 45 and meeting rooms; elevators; hallways; medical

     5 46 facilities; cafeterias; employee lounges; stairways

     5 47 and stairwells; restrooms; vehicles owned, leased, or

     5 48 provided by an employer unless otherwise provided

     5 49 under this chapter; and all other enclosed areas

     5 50 within places of employment.

Senate Amendment 5036 continued

     6  1    2.  In addition to the prohibitions specified in

     6  2 subsection 1, smoking is prohibited and a person shall

     6  3 not smoke in any of the following outdoor areas:

     6  4    a.  The seating areas of outdoor sports arenas,

     6  5 stadiums, amphitheaters and other entertainment venues

     6  6 where members of the general public assemble to

     6  7 witness entertainment events.

     6  8    b.  In outdoor seating or serving areas of

     6  9 restaurants.

     6 10    c.  Public transit stations, platforms, and

     6 11 shelters under the authority of the state or its

     6 12 political subdivisions.

     6 13    d.  On school grounds, including parking lots,

     6 14 athletic fields, playgrounds, tennis courts, and any

     6 15 other outdoor area under the control of a public or

     6 16 private educational facility, including inside any

     6 17 vehicle located on such school grounds.

     6 18    e.  The grounds of any public buildings owned,

     6 19 leased, or operated by or under the control of the

     6 20 state government or its political subdivisions,

     6 21 including the grounds of a private residence of any

     6 22 state employee any portion of which is open to the

     6 23 public with the following exceptions:

     6 24    (1)  This paragraph shall not apply to the Iowa

     6 25 state fairgrounds, or fairgrounds as defined in

     6 26 section 174.1.

     6 27    (2)  This paragraph shall not apply to institutions

     6 28 administered by the department of corrections, except

     6 29 that smoking on the grounds shall be limited to

     6 30 designated smoking areas.

     6 31    (3)  This paragraph shall not apply to facilities

     6 32 of the Iowa national guard as defined in section

     6 33 29A.1, except that smoking on the grounds shall be

     6 34 limited to designated smoking areas.

     6 35    Sec. 4.  NEW SECTION.  142D.4  AREAS WHERE SMOKING

     6 36 NOT REGULATED.

     6 37    Notwithstanding any provision of this chapter to

     6 38 the contrary, the following areas are exempt from the

     6 39 prohibitions of section 142D.3:

     6 40    1.  Private residences, unless used as a child care

     6 41 facility, child care home, or a health care provider

     6 42 location.

     6 43    2.  Hotel and motel rooms that are rented to guests

     6 44 and are designated as smoking rooms; provided that not

     6 45 more than twenty percent of the rooms of a hotel or

     6 46 motel rented to guests are designated as smoking

     6 47 rooms, all smoking rooms on the same floor are

     6 48 contiguous, and smoke from smoking rooms does not

     6 49 infiltrate into areas in which smoking is otherwise

     6 50 prohibited under this chapter.  The status of smoking
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     7  1 and nonsmoking rooms shall not be changed, except to

     7  2 provide additional nonsmoking rooms.

     7  3    3.  Retail tobacco stores, provided that smoke from

     7  4 these locations does not infiltrate into areas in

     7  5 which smoking is otherwise prohibited under this

     7  6 chapter.

     7  7    4.  Private and semiprivate rooms in long=term care

     7  8 facilities, occupied by one or more individuals, all

     7  9 of whom are smokers and have requested in writing to

     7 10 be placed in a room where smoking is permitted,

     7 11 provided that smoke from these locations does not

     7 12 infiltrate into areas in which smoking is otherwise

     7 13 prohibited under this chapter.

     7 14    5.  Private clubs that have no employees, except

     7 15 when being used for a function to which the general

     7 16 public is invited, provided that smoke from these

     7 17 locations does not infiltrate into areas in which

     7 18 smoking is otherwise prohibited under this chapter.

     7 19 This exemption shall not apply to any entity that is

     7 20 established for the purpose of avoiding compliance

     7 21 with this chapter.

     7 22    6.  Outdoor areas that are places of employment

     7 23 except those areas where smoking is prohibited

     7 24 pursuant to section 142D.3, subsection 2.

     7 25    7.  Limousines under private hire; vehicles owned,

     7 26 leased, or provided by a private employer that are for

     7 27 the sole use of the driver and are not used by more

     7 28 than one person in the course of employment either as

     7 29 a driver or passenger; privately owned vehicles not

     7 30 otherwise defined as a place of employment or public

     7 31 place; and cabs of motor trucks or truck tractors if

     7 32 no nonsmoking employees are present.

     7 33    8.  An enclosed area within a place of employment

     7 34 or public place that provides a smoking cessation

     7 35 program or a medical or scientific research or therapy

     7 36 program, if smoking is an integral part of the

     7 37 program.

     7 38    9.  Farm tractors, farm trucks, and implements of

     7 39 husbandry when being used for their intended purposes.

     7 40    Sec. 5.  NEW SECTION.  142D.5  DECLARATION OF

     7 41 ESTABLISHMENT AS NONSMOKING.

     7 42    1.  Notwithstanding any provision of this chapter

     7 43 to the contrary, an owner, operator, manager, or other

     7 44 person having custody or control of an area otherwise

     7 45 exempt from the prohibitions of section 142D.3 may

     7 46 declare the entire area as a nonsmoking place.

     7 47    2.  Smoking shall be prohibited in any location of

     7 48 an area declared a nonsmoking place under this section

     7 49 if a sign is posted conforming to the provisions of

     7 50 section 142D.6.
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     8  1    Sec. 6.  NEW SECTION.  142D.6  NOTICE OF NONSMOKING

     8  2 REQUIREMENTS == POSTING OF SIGNS.

     8  3    1.  Notice of the provisions of this chapter shall

     8  4 be provided to all applicants for a business license

     8  5 in this state, to all law enforcement agencies, and to

     8  6 any business required to be registered with the office

     8  7 of the secretary of state.

     8  8    2.  All employers subject to the prohibitions of

     8  9 this chapter shall communicate to all existing

     8 10 employees and to all prospective employees upon

     8 11 application for employment the smoking prohibitions

     8 12 prescribed in this chapter.

     8 13    3.  The owner, operator, manager, or other person

     8 14 having custody or control of a public place or place

     8 15 of employment where smoking is prohibited under this

     8 16 chapter shall clearly and conspicuously post in and at

     8 17 every entrance to the public place or place of

     8 18 employment "no smoking" signs or the international "no

     8 19 smoking" symbol.  Additionally, a "no smoking" sign or

     8 20 the international "no smoking" symbol shall be placed

     8 21 in every vehicle that constitutes a public place or

     8 22 place of employment under this chapter, visible from

     8 23 the exterior of the vehicle.  All signs shall contain

     8 24 the telephone number for reporting complaints and the

     8 25 internet site of the department of public health.  The

     8 26 owner, operator, manager, or other person having

     8 27 custody or control of the public place, place of

     8 28 employment, or outdoor area may use the sample signs

     8 29 provided on the department of public health's internet

     8 30 site, or may use another sign if the contents of the

     8 31 sign comply with the requirements of this subsection.

     8 32    4.  The owner, operator, manager, or other person

     8 33 having custody or control of a public place, place of

     8 34 employment, or outdoor area where smoking is

     8 35 prohibited under this chapter shall remove all

     8 36 ashtrays from these locations.

     8 37    Sec. 7.  NEW SECTION.  142D.7  NONRETALIATION ==

     8 38 NONWAIVER OF RIGHTS.

     8 39    1.  A person or employer shall not discharge,

     8 40 refuse to employ, or in any manner retaliate against

     8 41 an employee, applicant for employment, or customer

     8 42 because that employee, applicant, or customer

     8 43 exercises any rights afforded under this chapter,

     8 44 registers a complaint, or attempts to prosecute a

     8 45 violation of this chapter.

     8 46    2.  An employee who works in a location where an

     8 47 employer allows smoking does not waive or surrender

     8 48 any legal rights the employee may have against the

     8 49 employer or any other person.

     8 50    Sec. 8.  NEW SECTION.  142D.8  ENFORCEMENT.
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     9  1    1.  This chapter shall be enforced by the

     9  2 department of public health or the department's

     9  3 designee.  The department of public health shall adopt

     9  4 rules to administer this chapter, including rules

     9  5 regarding enforcement.  The department of public

     9  6 health shall provide information regarding the

     9  7 provisions of this chapter and related compliance

     9  8 issues to employers, owners, operators, managers, and

     9  9 other persons having custody or control of a public

     9 10 place, place of employment, or outdoor area where

     9 11 smoking is prohibited, and the general public via the

     9 12 department's internet site.  The internet site shall

     9 13 include sample signage and the telephone number for

     9 14 reporting complaints.  Judicial magistrates shall hear

     9 15 and determine violations of this chapter.

     9 16    2.  If a public place is subject to any state or

     9 17 political subdivision inspection process or is under

     9 18 contract with the state or a political subdivision,

     9 19 the person performing the inspection shall assess

     9 20 compliance with the requirements of this chapter and

     9 21 shall report any violations to the department of

     9 22 public health or the department's designee.

     9 23    3.  An owner, operator, manager, or other person

     9 24 having custody or control of a public place, place of

     9 25 employment, or outdoor area regulated under this

     9 26 chapter shall inform persons violating this chapter of

     9 27 the provisions of this chapter.

     9 28    4.  An employee or private citizen may bring a

     9 29 legal action to enforce this chapter.  Any person may

     9 30 register a complaint under this chapter by filing a

     9 31 complaint with the department of public health or the

     9 32 department's designee.

     9 33    5.  In addition to the remedies provided in this

     9 34 section, the department of public health or the

     9 35 department's designee or any other person aggrieved by

     9 36 the failure of the owner, operator, manager, or other

     9 37 person having custody or control of a public place,

     9 38 place of employment, or outdoor area regulated by this

     9 39 chapter to comply with this chapter may seek

     9 40 injunctive relief to enforce this chapter.

     9 41    Sec. 9.  NEW SECTION.  142D.9  CIVIL PENALTIES.

     9 42    1.  A person who smokes in an area where smoking is

     9 43 prohibited pursuant to this chapter shall pay a civil

     9 44 penalty pursuant to section 805.8C, subsection 3,

     9 45 paragraph "a", for each violation.

     9 46    2.  A person who owns, manages, operates, or

     9 47 otherwise has custody or control of a public place,

     9 48 place of employment, or outdoor area regulated under

     9 49 this chapter and who fails to comply with this chapter

     9 50 shall pay a civil penalty as follows:

Senate Amendment 5036 continued

    10  1    a.  For a first violation, a monetary penalty not

    10  2 to exceed one hundred dollars.

    10  3    b.  For a second violation within one year, a

    10  4 monetary penalty not to exceed two hundred dollars.

    10  5    c.  For each violation in excess of a second

    10  6 violation within one year, a monetary penalty not to

    10  7 exceed five hundred dollars for each additional

    10  8 violation.

    10  9    3.  An employer who discharges or in any manner

    10 10 discriminates against an employee because the employee

    10 11 has made a complaint or has provided information or

    10 12 instituted a legal action under this chapter shall pay

    10 13 a civil penalty of not less than two thousand dollars

    10 14 and not more than ten thousand dollars for each

    10 15 violation.

    10 16    4.  In addition to the penalties established in

    10 17 this section, violation of this chapter by a person

    10 18 who owns, manages, operates, or who otherwise has

    10 19 custody or control of a public place, place of

    10 20 employment, or outdoor area regulated under this

    10 21 chapter may result in the suspension or revocation of

    10 22 any permit or license issued to the person for the

    10 23 premises on which the violation occurred.

    10 24    5.  Violation of this chapter constitutes a public

    10 25 nuisance which may be abated by the department of

    10 26 public health or the department's designee by

    10 27 restraining order, preliminary or permanent

    10 28 injunction, or other means provided by law, and the

    10 29 entity abating the public nuisance may take action to

    10 30 recover the costs of such abatement.

    10 31    6.  Each day on which a violation of this chapter

    10 32 occurs is considered a separate and distinct

    10 33 violation.

    10 34    7.  Civil penalties paid pursuant to this chapter

    10 35 shall be deposited in the general fund of the state,

    10 36 unless a local authority as designated by the

    10 37 department in administrative rules is involved in the

    10 38 enforcement, in which case the civil penalties paid

    10 39 shall be deposited in the general fund of the city or

    10 40 county.

    10 41    Sec. 10.  Section 135.1, unnumbered paragraph 1,

    10 42 Code 2007, is amended to read as follows:

    10 43    For the purposes of chapter 155 and Title IV,

    10 44 subtitle 2, excluding chapters 142B, 145B, and 146,

    10 45 unless otherwise defined:

    10 46    Sec. 11.  Section 135.11, subsection 14, Code

    10 47 Supplement 2007, is amended to read as follows:

    10 48    14.  Establish, publish, and enforce rules not

    10 49 inconsistent with law for the enforcement of the

    10 50 provisions of chapters 125 and 155, and Title IV,
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    11  1 subtitle 2, excluding chapters 142B, 142D, 145B, and

    11  2 146 and for the enforcement of the various laws, the

    11  3 administration and supervision of which are imposed

    11  4 upon the department.

    11  5    Sec. 12.  Section 237A.3A, subsection 5, Code 2007,

    11  6 is amended by striking the subsection.

    11  7    Sec. 13.  NEW SECTION.  237A.3B  SMOKING

    11  8 PROHIBITED.

    11  9    Smoking, as defined in section 142D.2, shall not be

    11 10 permitted in a child care facility or child care home.

    11 11    Sec. 14.  Section 331.427, subsection 1, unnumbered

    11 12 paragraph 1, Code Supplement 2007, is amended to read

    11 13 as follows:

    11 14    Except as otherwise provided by state law, county

    11 15 revenues from taxes and other sources for general

    11 16 county services shall be credited to the general fund

    11 17 of the county, including revenues received under

    11 18 sections 9I.11, 101A.3, 101A.7, 123.36, 123.143,

    11 19 142B.6, 142D.9, 176A.8, 321.105, 321.152, 321G.7,

    11 20 321I.8, section 331.554, subsection 6, sections

    11 21 341A.20, 364.3, 368.21, 423A.7, 428A.8, 433.15,

    11 22 434.19, 445.57, 453A.35, 458A.21, 483A.12, 533.329,

    11 23 556B.1, 583.6, 602.8108, 904.908, and 906.17, and the

    11 24 following:

    11 25    Sec. 15.  Section 805.8C, subsection 3, paragraph

    11 26 a, Code Supplement 2007, is amended to read as

    11 27 follows:

    11 28    a.  For violations of section 142B.6 described in

    11 29 section 142D.9, subsection 1, the scheduled fine is

    11 30 twenty=five fifty dollars, and is a civil penalty, and

    11 31 the criminal penalty surcharge under section 911.1

    11 32 shall not be added to the penalty, and the court costs

    11 33 pursuant to section 805.9, subsection 6, shall not be

    11 34 imposed.  If the civil penalty assessed for a

    11 35 violation of described in section 142B.6 142D.9,

    11 36 subsection 1, is not paid in a timely manner, a

    11 37 citation shall be issued for the violation in the

    11 38 manner provided in section 804.1.  However, a person

    11 39 under age eighteen shall not be detained in a secure

    11 40 facility for failure to pay the civil penalty.  The

    11 41 complainant shall not be charged a filing fee.

    11 42    Sec. 16.  Chapter 142B, Code 2007, is repealed.>>

    11 43

    11 44

    11 45                               
    11 46 STACI APPEL
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     1  1    Amend the amendment, S=5035, to House File 2212, as

     1  2 amended, passed, and reprinted by the House as

     1  3 follows:

     1  4 #1.  Page 7, by inserting after line 30, the

     1  5 following:

     1  6    <   .  Private offices that are equipped with

     1  7 separate heating, ventilation, and air conditioning

     1  8 systems if no nonsmoking employee frequents or must

     1  9 pass through the office during the course of

     1 10 employment or volunteering.>

     1 11 #2.  By renumbering as necessary.
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     1 15 MARY A. LUNDBY
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     1  1    Amend the amendment, S=5035, to House File 2212, as

     1  2 amended, passed, and reprinted by the House, as

     1  3 follows:

     1  4 #1.  Page 7, by inserting after line 29 the

     1  5 following:

     1  6    <   .  Establishments in which access is restricted

     1  7 to persons twenty=one years of age or older, if the

     1  8 establishment posts signs at all entrances declaring

     1  9 the establishment to be restricted to persons age

     1 10 twenty=one years of age or older and declaring the

     1 11 establishment to be an area in which smoking is not

     1 12 restricted.>

     1 13 #2.  By renumbering as necessary.
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                                    S.C.R. ________ H.C.R. ________

  1  1          SENATE CONCURRENT RESOLUTION NO. ____

  1  2                       BY  DOTZLER

  1  3 A Concurrent Resolution requesting the legislative

  1  4    council to establish an interim study committee

  1  5    concerning the creation of a statewide, standardized

  1  6    health care pool to obtain and provide health care

  1  7    benefits to employees of the state, cities, counties,

  1  8    and school districts.

  1  9    WHEREAS, rising health care costs of public

  1 10 employees are of great concern; and

  1 11    WHEREAS, creation of a statewide, standardized

  1 12 health care pool of public employees might alleviate

  1 13 the problem; NOW THEREFORE,

  1 14    BE IT RESOLVED BY THE SENATE, THE HOUSE OF

  1 15 REPRESENTATIVES CONCURRING, That the legislative

  1 16 council is requested to establish an interim study

  1 17 committee to examine and make recommendations

  1 18 concerning the possibility of creating a statewide,

  1 19 standardized health care pool to obtain and provide

  1 20 health care benefits to employees of the state,

  1 21 cities, counties, and school districts.

  1 22    BE IT FURTHER RESOLVED, That if created, the

  1 23 interim committee, as directed by the legislative

  1 24 council, conduct a study that examines the feasibility

  1 25 of, including but not limited to the following:

  1 26 establishing a premium rating system based on the

  1 27 statewide health status, claims experience, and other

  1 28 demographic characteristics of such public employees;

  1 29 establishing basic or standard health benefit plans

  1 30 with benefit levels, cost=sharing levels, exclusions,

Senate Concurrent Resolution 101 - Introduced continued

  2  1 and limitations available to all such employees;

  2  2 establishing uniform coverage plans with benefit

  2  3 coverages that may be added to the basic or standard

  2  4 plans, at the option of the public employer or

  2  5 employee; and establishing restrictions on premium

  2  6 rates and rate increases.

  2  7    BE IT FURTHER RESOLVED, That if created, the

  2  8 membership of the interim committee shall include, as

  2  9 determined by the legislative council, the following:

  2 10 one county official, appointed by the Iowa state

  2 11 association of counties; one city official, appointed

  2 12 by the league of Iowa cities; one school corporation

  2 13 officer appointed by the Iowa association of school

  2 14 boards; one state official; four members of the

  2 15 general assembly, two state senators one of whom shall

  2 16 be appointed by the majority leader of the senate and

  2 17 one of whom shall be appointed by the minority leader

  2 18 of the senate, and two state representatives one of

  2 19 whom shall be appointed by the speaker of the house

  2 20 and one of whom shall be appointed by the minority

  2 21 leader of the house; four public employees appointed

  2 22 by the legislative council; the commissioner of

  2 23 insurance or the commissioner's designee, as an ex

  2 24 officio, nonvoting member of the interim committee;

  2 25 and the director of the department of administrative

  2 26 services or the director's designee, as an ex officio,

  2 27 nonvoting member of the committee.

  2 28    BE IT FURTHER RESOLVED, That if created, in making

  2 29 all appointments to the interim committee,

  2 30 consideration be given to gender, race, or ethnic

Senate Concurrent Resolution 101 - Introduced continued

  3  1 representation, population and demographic factors,

  3  2 and representation of different geographic regions,

  3  3 that all appointments comply with Iowa Code sections

  3  4 69.16 and 69.16A; and the co=chairpersons of the

  3  5 interim committee be a senate and a house committee

  3  6 member designated by the legislative council.

  3  7    BE IT FURTHER RESOLVED, That if created, the

  3  8 interim committee as directed by the legislative

  3  9 council report to the general assembly and the

  3 10 governor by January 15, 2009, regarding the interim

  3 11 committee's findings and recommendations, including

  3 12 proposed legislation.

  3 13 LSB 6153SS 82

  3 14 av/rj/24
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Senate File 2251 - Introduced
                                       SENATE FILE       
                                       BY  COMMITTEE ON HUMAN

                                           RESOURCES

                                       (SUCCESSOR TO SSB 3098)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act requiring certification of the performance of an eye

  2    examination, and submission of the results of such

  3    examination, when a child is enrolled in kindergarten.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 5776SV 82

  6 ak/rj/24

Senate File 2251 - Introduced continued
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  1  1    Section 1.  NEW SECTION.  135.39D  EYE EXAMINATIONS.

  1  2    1.  Prior to the age of six, the parent or guardian of the

  1  3 child shall present to school program personnel or school

  1  4 health personnel certification that the child has undergone an

  1  5 eye examination by a licensed ophthalmologist or optometrist,

  1  6 and the results of the examination.

  1  7    2.  Students enrolling in kindergarten shall be required to

  1  8 undergo an eye examination, performed by a licensed

  1  9 ophthalmologist or optometrist.  The eye examination shall at

  1 10 a minimum include measurement of visual acuity; ocular

  1 11 alignment and motility; stereopsis; slit lamp; examination of

  1 12 the anterior segment and pupils; refraction and fundus

  1 13 components; and any other tests or observations that in the

  1 14 professional judgment of the ophthalmologist or optometrist

  1 15 are necessary.  An ophthalmologist or optometrist conducting

  1 16 an eye examination of a child shall provide written

  1 17 certification and results of the examination to a parent or

  1 18 guardian of the child.  The report shall include but not be

  1 19 limited to the following:

  1 20    a.  The date of the report.

  1 21    b.  The name, address, and date of birth of the child.

  1 22    c.  The name of the child's program or school.

  1 23    d.  A summary of significant findings, including diagnoses,

  1 24 treatment plan, and whether a return visit is recommended, and

  1 25 if so, when.

  1 26    e.  Recommended educational adjustments for the child, if

  1 27 any, which may include preferential seating in the classroom,

  1 28 eyeglasses for full=time or part=time use in school, and

  1 29 additional recommendations.

  1 30    3.  A child shall not be prohibited from attending

  1 31 kindergarten based upon the failure of a parent or guardian to

  1 32 furnish a report of the child's eye examination to the school.

  1 33 A parent or guardian who fails to furnish the required report

  1 34 shall be notified in writing of the eye examination

  1 35 requirements.

Senate File 2251 - Introduced continued

  2  1    4.  The department, in coordination with the director of

  2  2 the department of education, shall adopt rules regarding the

  2  3 requirements of this section.  The department shall submit a

  2  4 report to the general assembly by January 1, annually,

  2  5 regarding the results of the eye examinations.  The first such

  2  6 report, to be submitted by January 1, 2009, shall include an

  2  7 assessment by the department of whether a source of financial

  2  8 assistance to assist parents and guardians would increase

  2  9 compliance with the required examinations.

  2 10                           EXPLANATION

  2 11    This bill provides for certification by a parent or

  2 12 guardian of the performance of an eye examination before a

  2 13 child turns six years old.

  2 14    The bill provides that by January 1 after the start of the

  2 15 school year for a child enrolling in kindergarten, the child's

  2 16 parent or guardian shall present to school health personnel

  2 17 program personnel certification that the child has undergone

  2 18 an eye examination by a licensed ophthalmologist or

  2 19 optometrist, and the results of the examination.

  2 20    The eye examination must consist of specified examination

  2 21 components.  The bill requires that an ophthalmologist or

  2 22 optometrist provide a written certification and the results of

  2 23 the examination to a parent or guardian of the child.

  2 24 Included in the report, in addition to identifying

  2 25 information, shall be a summary of significant findings,

  2 26 including diagnoses, treatment plan, whether a return visit is

  2 27 recommended, and any recommended educational adjustments for

  2 28 the child.

  2 29    The bill provides that a child shall not be prohibited from

  2 30 attending school because of the failure of a parent or

  2 31 guardian to furnish a report of a child's eye examination, and

  2 32 that a parent or guardian who fails to furnish the required

  2 33 report shall be notified in writing of the eye examination

  2 34 requirements.

  2 35    The bill provides that the department, in coordination with

Senate File 2251 - Introduced continued

  3  1 the director of the department of education, shall adopt rules

  3  2 regarding the bill's provisions, and that the director of

  3  3 public health shall submit a report to the general assembly by

  3  4 January 1, annually, regarding the results of the eye

  3  5 examinations.  The first such report, to be submitted by

  3  6 January 1, 2009, shall include an assessment by the department

  3  7 of whether a source of financial assistance for parents and

  3  8 guardians would increase compliance with the required eye

  3  9 examinations.

  3 10 LSB 5776SV 82

  3 11 ak/rj/24
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Senate File 2252 - Introduced
                                       SENATE FILE       
                                       BY  COMMITTEE ON HUMAN RESOURCES

                                       (SUCCESSOR TO SSB 3191)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to the inclusion of licensed marital and family

  2    therapists as behavioral health participating providers under

  3    the medical assistance program.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6419SV 82

  6 pf/nh/8
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  1  1    Section 1.  NEW SECTION.  249A.15A  LICENSED MARITAL AND

  1  2 FAMILY THERAPISTS.

  1  3    The department shall adopt rules pursuant to chapter 17A

  1  4 entitling marital and family therapists who are licensed

  1  5 pursuant to chapter 154D to payment for behavioral health

  1  6 services provided to recipients of medical assistance, subject

  1  7 to limitations and exclusions the department finds necessary

  1  8 on the basis of federal laws and regulations.

  1  9    Sec. 2.  MEDICAID STATE PLAN == MARITAL AND FAMILY

  1 10 THERAPISTS.  The department of human services shall amend the

  1 11 medical assistance state plan to allow marital and family

  1 12 therapists licensed in the state to be participating

  1 13 behavioral health providers under the medical assistance

  1 14 program.

  1 15                           EXPLANATION

  1 16    This bill directs the department of human services to adopt

  1 17 rules entitling marital and family therapists licensed in the

  1 18 state to payment for behavioral health services provided to

  1 19 recipients of medical assistance, subject to any limitations

  1 20 and exclusions based on federal law and regulation.  The bill

  1 21 also directs the department to amend the medical assistance

  1 22 state plan to allow marital and family therapists licensed in

  1 23 the state to be behavioral health participating providers

  1 24 under the medical assistance program.

  1 25 LSB 6419SV 82

  1 26 pf/nh/8
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Senate File 2253 - Introduced
                                       SENATE FILE       
                                       BY  BEALL

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act establishing an educational assistance stipend for

  2    eligible veterans and providing an appropriation.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6199XS 82

  5 kh/nh/5
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  1  1    Section 1.  NEW SECTION.  35A.16  VETERANS EDUCATION

  1  2 ASSISTANCE PROGRAM == APPROPRIATION.

  1  3    1.  DEFINITIONS.  For purposes of this section, unless the

  1  4 context otherwise requires:

  1  5    a.  "Eligible postsecondary institution" means an

  1  6 institution of higher learning under the control of the state

  1  7 board of regents, a community college established under

  1  8 chapter 260C, or an accredited private institution as defined

  1  9 in section 261.9, subsection 1, which agrees to participate in

  1 10 the program established in this section.

  1 11    b.  "Eligible veteran" means a veteran who meets the

  1 12 following conditions:

  1 13    (1)  Is a student making satisfactory academic progress at

  1 14 an eligible postsecondary institution.

  1 15    (2)  Is a resident of this state at the time of application

  1 16 for payment under this section and was a resident of this

  1 17 state at the time of the person's enlistment or any

  1 18 reenlistment into the United States armed forces, as evidenced

  1 19 by documentation to the satisfaction of the department.

  1 20    (3)  Except for benefits under this section, has no

  1 21 remaining military or veteran=related educational assistance

  1 22 benefits for which the person may have been entitled.

  1 23    (4)  Applies to the department in a format determined by

  1 24 the department and submits with the application proof of

  1 25 military service, and, where applicable, proof of residency

  1 26 and a statement from the United States veterans administration

  1 27 that the veteran has exhausted entitlement to federal

  1 28 educational benefits.

  1 29    2.  PROGRAM.  A veterans education assistance program is

  1 30 established within and shall be administered by the department

  1 31 to provide a single education assistance payment of seven

  1 32 hundred fifty dollars for each eligible veteran.

  1 33    3.  PAYMENT.  Payment shall not be made for a veteran who

  1 34 has attained a baccalaureate or higher degree.  Upon

  1 35 submission of satisfactory proof of eligibility and receipt of

Senate File 2253 - Introduced continued

  2  1 certification by the president or governing board of the

  2  2 educational institution that the veteran is an undergraduate

  2  3 student, payment authorized under this section on behalf of an

  2  4 eligible veteran shall be made directly to the eligible

  2  5 postsecondary institution the veteran is attending.

  2  6    4.  POLICIES AND PROCEDURES.  The department shall adopt by

  2  7 rule policies and procedures for determining eligibility and

  2  8 payment under this section.

  2  9    5.  APPROPRIATION.  There is appropriated annually from the

  2 10 general fund of the state to the department of veterans

  2 11 affairs an amount sufficient to make veterans education

  2 12 assistance payments as provided in this section.

  2 13                           EXPLANATION

  2 14    This bill requires the department of veterans affairs to

  2 15 make veterans education assistance payments of $750 to

  2 16 eligible postsecondary institutions on behalf of veterans who

  2 17 have exhausted entitlement to federal educational benefits.

  2 18 The bill makes a standing unlimited appropriation to make the

  2 19 veterans education assistance payments.

  2 20    Payments shall not be made for a person who has a

  2 21 baccalaureate or higher degree.  Veterans may attend a

  2 22 community college, regents university, or an accredited

  2 23 private institution if the institution agrees to participate

  2 24 in the program.  Payment is made on behalf of the eligible

  2 25 veteran to the eligible postsecondary institution the veteran

  2 26 is attending upon submission of satisfactory proof of

  2 27 eligibility and receipt of certification by the institution

  2 28 that the veteran is an undergraduate student.

  2 29    An eligible veteran is defined as a veteran who is a

  2 30 student making satisfactory academic progress at an eligible

  2 31 postsecondary institution; is and was a resident of this state

  2 32 at the time of the person's enlistment or any reenlistment

  2 33 into the United States armed forces; has no remaining military

  2 34 or veteran=related educational assistance benefits for which

  2 35 the person may have been entitled; and applies to the

Senate File 2253 - Introduced continued

  3  1 department and submits with the application proof of military

  3  2 service, proof of residency, and a statement from the United

  3  3 States veterans administration that the veteran has exhausted

  3  4 entitlement to federal educational benefits.

  3  5 LSB 6199XS 82

  3  6 kh/nh/5
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Senate File 2254 - Introduced
                                       SENATE FILE       
                                       BY  DOTZLER

                                       (COMPANION TO LSB 6197HH

                                        BY KRESSIG)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to community attraction and tourism by allocating

  2    funds to the creation of water trails and parks.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6197SS 82

  5 tw/nh/8
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  1  1    Section 1.  Section 15F.204, subsections 5, 6, and 7, Code

  1  2 2007, are amended to read as follows:

  1  3    5.  At the beginning of each fiscal year, the board shall

  1  4 allocate all moneys in the fund in the following manner:

  1  5    a.  Up to four million dollars shall be allocated to

  1  6 provide assistance to cities and counties for the development

  1  7 of water trails and parks on the rivers and streams of the

  1  8 state.  The department shall coordinate efforts with the

  1  9 department of natural resources to identify the most suitable

  1 10 sites and assist in the creation and promotion of water trails

  1 11 and parks.  At the end of a fiscal year, any moneys allocated

  1 12 pursuant to this paragraph which remain unexpended shall

  1 13 remain in the fund and may be allocated for any use pursuant

  1 14 to this subsection.
  1 15    a. b.  One=third of the remaining moneys shall be allocated

  1 16 to provide assistance to cities and counties which meet the

  1 17 following criteria:

  1 18    (1)  A city which has a population of ten thousand or less

  1 19 according to the most recently published census.

  1 20    (2)  A county which has a population that ranks in the

  1 21 bottom thirty=three counties according to the most recently

  1 22 published census.

  1 23    b. c.  Two=thirds of the remaining moneys shall be

  1 24 allocated to provide assistance to any city and county in the

  1 25 state, which may include a city or county included under

  1 26 paragraph "a" "b".

  1 27    6.  If two or more cities or counties submit a joint

  1 28 project application for financial assistance under the

  1 29 program, all joint applicants must meet the criteria of

  1 30 subsection 5, paragraph "a" "b", in order to receive any

  1 31 moneys allocated under that paragraph.

  1 32    7.  If any portion of the allocated moneys under subsection

  1 33 5, paragraph "a" "b", has not been awarded by April 1 of the

  1 34 fiscal year for which the allocation is made, the portion

  1 35 which has not been awarded may be utilized by the board to

Senate File 2254 - Introduced continued

  2  1 provide financial assistance under the program to any city or

  2  2 county in the state.

  2  3                           EXPLANATION

  2  4    This bill relates to the awarding of financial assistance

  2  5 to cities and counties from the community attraction and

  2  6 tourism fund for water trails.  Water trails and parks are a

  2  7 dedicated recreational use of rivers and streams for outdoor

  2  8 enjoyment and tourism purposes.

  2  9    The bill allocates up to $4 million annually from the

  2 10 community attraction and tourism fund for the creation of

  2 11 water trails and parks.

  2 12    The bill directs the department of economic development to

  2 13 work with the department of natural resources to identify,

  2 14 help create, and promote the trails.

  2 15 LSB 6197SS 82

  2 16 tw/nh/8.1
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Senate File 2255 - Introduced
                                       SENATE FILE       
                                       BY  DOTZLER

                                       (COMPANION TO LSB 6152HH

                                        BY KRESSIG)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act to allow a real property owner to petition for severance

  2    from a city if the owner's real property has not received

  3    municipal services for a period of at least ten years.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6152SS 82

  6 md/nh/5

Senate File 2255 - Introduced continued
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  1  1    Section 1.  Section 368.25, Code 2007, is amended to read

  1  2 as follows:

  1  3    368.25  FAILURE TO PROVIDE MUNICIPAL SERVICES.

  1  4    1.  Prior to expiration of the three=year period

  1  5 established in section 368.11, subsection 3, paragraph "n",

  1  6 the annexing city shall submit a report to the board

  1  7 describing the status of the provision of municipal services

  1  8 identified in the plan required in section 368.11, subsection

  1  9 3, paragraph "n".  If a city fails to provide municipal

  1 10 services, or fails to show substantial and continuing progress

  1 11 in the provision of municipal services, to territory

  1 12 involuntarily annexed, according to the plan for extending

  1 13 municipal services filed pursuant to section 368.11,

  1 14 subsection 3, paragraph "n", within the time period specified

  1 15 in that subsection, the city development board may initiate

  1 16 proceedings to sever the annexed territory from the city.  The

  1 17 board shall notify the city of the severance proceedings and

  1 18 shall hold a public hearing on the proposed severance.  The

  1 19 board shall give notice of the hearing in the same manner as

  1 20 notice of a public meeting in section 368.11.  The board may

  1 21 order severance of all or a portion of the territory and the

  1 22 order to sever is not subject to approval at an election.  A

  1 23 city may request that the board allow up to an additional

  1 24 three years to provide municipal services if good cause is

  1 25 shown.  As an alternative to severance of the territory, the

  1 26 board may impose a moratorium on additional annexation by the

  1 27 city until the city complies with its plan for extending

  1 28 municipal services.  For purposes of this section, "municipal

  1 29 services" means services included in the plan required by

  1 30 section 368.11, subsection 3, paragraph "n", for extending

  1 31 municipal services.

  1 32    2.  A real property owner within the boundaries of a city

  1 33 may file a petition for severance with the board if the

  1 34 petitioner's real property has not been provided municipal

  1 35 services for a period of at least ten years.  Contiguous

Senate File 2255 - Introduced continued

  2  1 property owners may file a combined petition under this

  2  2 subsection.  Following receipt of a petition, the board shall

  2  3 initiate proceedings to sever the owner's real property from

  2  4 the city.  The board shall notify the city of the severance

  2  5 proceedings and shall hold a public hearing on the severance.

  2  6 The board shall give notice of the hearing in the same manner

  2  7 as notice of a public hearing under subsection 1.  The board

  2  8 may order severance of all or a portion of the real property

  2  9 described in the petition and the order to sever is not

  2 10 subject to approval at an election.
  2 11                           EXPLANATION

  2 12    This bill allows a real property owner within the

  2 13 boundaries of a city to file a petition for severance with the

  2 14 city development board if the owner's real property has not

  2 15 been provided municipal services for a period of at least 10

  2 16 years.  The bill also allows contiguous real property owners

  2 17 to file a combined petition.

  2 18    The bill requires the city development board to initiate

  2 19 proceedings to sever an owner's real property from the city

  2 20 upon receipt of the petition.  The board is also required to

  2 21 notify the city of the severance proceedings and hold a public

  2 22 hearing on the severance.  The bill allows the board to order

  2 23 severance of all or a portion of the real property described

  2 24 in the petition and the order to sever is not subject to

  2 25 approval at an election.

  2 26 LSB 6152SS 82

  2 27 md/nh/5
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Senate File 2256 - Introduced
                                       SENATE FILE       
                                       BY  DOTZLER

                                       (COMPANION TO 6151HH BY KRESSIG)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to the authority of a public agency to spend

  2    property tax revenues under a contract or agreement with

  3    another public or private agency.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6151SS 82

  6 md/sc/14
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  1  1    Section 1.  Section 28E.4, Code 2007, is amended to read as

  1  2 follows:

  1  3    28E.4  AGREEMENT WITH OTHER AGENCIES.

  1  4    Any public agency of this state may enter into an agreement

  1  5 with one or more public or private agencies for joint or

  1  6 cooperative action pursuant to the provisions of this chapter,

  1  7 including the creation of a separate entity to carry out the

  1  8 purpose of the agreement.  Appropriate action by ordinance,

  1  9 resolution or otherwise pursuant to law of the governing

  1 10 bodies involved shall be necessary before any such agreement

  1 11 may enter into force.  Nothing in this chapter shall be

  1 12 construed to limit a public agency's authority to appropriate

  1 13 or expend property tax revenues to carry out a duty specified

  1 14 in an agreement with another public agency or a private

  1 15 agency.
  1 16    Sec. 2.  Section 28E.12, Code 2007, is amended to read as

  1 17 follows:

  1 18    28E.12  CONTRACT WITH OTHER AGENCIES.

  1 19    Any one or more public agencies may contract with any one

  1 20 or more other public agencies to perform any governmental

  1 21 service, activity, or undertaking which any of the public

  1 22 agencies entering into the contract is authorized by law to

  1 23 perform, provided that such contract shall be authorized by

  1 24 the governing body of each party to the contract.  Such

  1 25 contract shall set forth fully the purposes, powers, rights,

  1 26 objectives, and responsibilities of the contracting parties.

  1 27 Nothing in this chapter shall be construed to limit a public

  1 28 agency's authority to appropriate or expend property tax

  1 29 revenues to carry out a duty specified in a contract with

  1 30 another public agency to provide a governmental service.
  1 31                           EXPLANATION

  1 32    This bill amends Code section 28E.4, relating to agreements

  1 33 between public agencies and other public or private agencies

  1 34 to provide a governmental service, and Code section 28E.12,

  1 35 relating to contracts between public agencies to provide a

Senate File 2256 - Introduced continued

  2  1 governmental service, by specifying that the provisions of

  2  2 Code chapter 28E shall not be construed to limit a public

  2  3 agency's authority to appropriate or expend property tax

  2  4 revenues to carry out a duty specified in an agreement with

  2  5 another public agency or a private agency, or a contract with

  2  6 another public agency to provide a governmental service.

  2  7 LSB 6151SS 82

  2  8 md/sc/14
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Senate File 2257 - Introduced
                                       SENATE FILE       
                                       BY  KREIMAN

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act concerning the employment of unauthorized aliens and

  2    providing a penalty.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5662XS 82

  5 ec/rj/8
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  1  1    Section 1.  NEW SECTION.  91F.1  DEFINITIONS.

  1  2    As used in this chapter, unless the context otherwise

  1  3 requires:

  1  4    1.  "Agency" means a state agency, as defined in section

  1  5 8A.101, or political subdivision of this state that issues a

  1  6 license for purposes of operating a business in this state.

  1  7    2.  "Basic pilot program" means the basic employment

  1  8 verification pilot program as jointly administered by the

  1  9 United States department of homeland security and the social

  1 10 security administration or its successor program.

  1 11    3.  "Employee" means an individual who is employed in this

  1 12 state for wages paid on an hourly basis by an employer.

  1 13    4.  "Employer" means any person that transacts business in

  1 14 this state, that has a license issued by an agency in this

  1 15 state, and that employs one or more individuals who perform

  1 16 employment services in this state.  "Employer" includes this

  1 17 state, any political subdivision of this state, and

  1 18 self=employed persons.

  1 19    5.  "Knowingly employ an unauthorized alien" means the

  1 20 actions described in 8 U.S.C. } 1324a.  This term shall be

  1 21 interpreted consistently with 8 U.S.C. } 1324a and any

  1 22 applicable federal regulations.

  1 23    6.  "License" means any agency permit, certificate,

  1 24 approval, registration, charter, or similar form of

  1 25 authorization that is required by law and that is issued by an

  1 26 agency for the purposes of operating a business in this state.

  1 27 "License" includes but is not limited to articles of

  1 28 incorporation, a certificate of limited partnership, a

  1 29 statement of qualification for a limited liability

  1 30 partnership, or any applicable tax permit.  "License" does not

  1 31 include any professional license.

  1 32    7.  "Unauthorized alien" means an alien who does not have

  1 33 the legal right or authorization under federal law to work in

  1 34 the United States as described in 8 U.S.C. } 1324a(h)(3).

  1 35    Sec. 2.  NEW SECTION.  91F.2  VERIFICATION OF EMPLOYMENT
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  2  1 ELIGIBILITY == BASIC PILOT PROGRAM.

  2  2    Beginning January 1, 2009, every employer, after hiring an

  2  3 employee, shall verify the employment eligibility of the

  2  4 employee through the basic pilot program.

  2  5    Sec. 3.  NEW SECTION.  91F.3  EMPLOYMENT OF UNAUTHORIZED

  2  6 ALIENS == PROHIBITION == LICENSE SUSPENSION AND REVOCATION.

  2  7    1.  An employer shall not knowingly employ an unauthorized

  2  8 alien.

  2  9    2.  a.  In determining whether an employee is an

  2 10 unauthorized alien, a court shall consider only the federal

  2 11 government's determination pursuant to 8 U.S.C. } 1373(c).

  2 12 The federal government's determination creates a rebuttable

  2 13 presumption of the employee's lawful status.  The court may

  2 14 take judicial notice of the federal government's determination

  2 15 and may request the federal government to provide automated or

  2 16 testimonial verification pursuant to 8 U.S.C. } 1373(c).

  2 17    b.  An employer who establishes that the employer has

  2 18 complied in good faith with the requirements of 8 U.S.C. }

  2 19 1324b constitutes an affirmative defense that the employer did

  2 20 not knowingly employ an unauthorized alien.  In addition,

  2 21 proof of verifying the employment authorization of an employee

  2 22 through the basic pilot program creates a rebuttable

  2 23 presumption that an employer did not knowingly employ an

  2 24 unauthorized alien.

  2 25    3.  For a first violation of subsection 1 by an employer

  2 26 during any three=year period, the court shall do all of the

  2 27 following:

  2 28    a.  Order the employer to terminate the employment of all

  2 29 unauthorized aliens.

  2 30    b.  Order the employer to be subject to a three=year

  2 31 probationary period.  During the probationary period the

  2 32 employer shall file quarterly reports with the county attorney

  2 33 regarding each new employee who is hired by the employer to

  2 34 work at the specific location where the unauthorized alien

  2 35 involved in the violation performed work.
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  3  1    c.  Order the employer to file a signed, sworn affidavit

  3  2 with the county attorney within three business days after the

  3  3 order is issued.  The affidavit shall state that the employer

  3  4 has terminated the employment of all unauthorized aliens and

  3  5 that the employer will not knowingly employ an unauthorized

  3  6 alien.

  3  7    (1)  The court shall order the appropriate agencies to

  3  8 suspend all licenses that are held by the employer if the

  3  9 employer fails to file a signed, sworn affidavit with the

  3 10 county attorney within three business days after the order is

  3 11 issued.  All licenses that are suspended under this paragraph

  3 12 "c" shall remain suspended until the employer files a signed,

  3 13 sworn affidavit with the county attorney.  Notwithstanding any

  3 14 other law, on filing of the affidavit the suspended licenses

  3 15 shall be reinstated immediately by the appropriate agencies.

  3 16 For the purposes of this paragraph "c", the licenses that are

  3 17 subject to suspension under this paragraph "c" are all

  3 18 licenses that are held by the employer and that are necessary

  3 19 to operate the employer's business at the employer's business

  3 20 location where the unauthorized alien performed work.  If a

  3 21 license is not necessary to operate the employer's business at

  3 22 the specific location where the unauthorized alien performed

  3 23 work, but a license is necessary to operate the employer's

  3 24 business in general, the licenses that are subject to

  3 25 suspension under this paragraph are all licenses that are held

  3 26 by the employer at the employer's primary place of business.

  3 27    (2)  On receipt of the court's order and notwithstanding

  3 28 any other law, the appropriate agencies shall suspend the

  3 29 licenses according to the court's order.  The court shall send

  3 30 a copy of the court's order to the attorney general and the

  3 31 attorney general shall maintain the copy pursuant to section

  3 32 91F.5.

  3 33    (3)  A court may order the appropriate agencies to suspend

  3 34 all licenses described in this paragraph "c" that are held by

  3 35 the employer for a period of time not to exceed ten business
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  4  1 days in the discretion of the court.  The court shall base its

  4  2 decision to suspend for up to ten business days on any

  4  3 evidence or information submitted to the court during the

  4  4 action for a violation of this section and shall consider, if

  4  5 relevant, the number of unauthorized aliens employed by the

  4  6 employer; any prior misconduct by the employer; the degree of

  4  7 harm resulting from the violation; whether the employer made

  4  8 good faith efforts to comply with any applicable requirements;

  4  9 the duration of the violation; the role of the directors,

  4 10 officers, or principals of the employer in the violation; and

  4 11 any other factors the court deems appropriate.

  4 12    4.  For a second violation of this section by an employer

  4 13 during the period of probation as provided in subsection 3,

  4 14 the court shall order the appropriate agencies to permanently

  4 15 revoke all licenses that are held by the employer and that are

  4 16 necessary to operate the employer's business at the employer's

  4 17 business location where the unauthorized alien performed work.

  4 18 If a license is not necessary to operate the employer's

  4 19 business at the specific location where the unauthorized alien

  4 20 performed work, but a license is necessary to operate the

  4 21 employer's business in general, the court shall order the

  4 22 appropriate agencies to permanently revoke all licenses that

  4 23 are held by the employer at the employer's primary place of

  4 24 business.  On receipt of the order and notwithstanding any

  4 25 other law, the appropriate agencies shall immediately revoke

  4 26 the licenses.

  4 27    5.  An action for a violation of this section shall be

  4 28 brought against the employer by the county attorney in the

  4 29 county where the unauthorized alien employee is employed.  The

  4 30 county attorney shall not bring an action against any employer

  4 31 for any violation of this section that occurs before January

  4 32 1, 2009.  A second violation of this section shall be based

  4 33 only on an unauthorized alien who is employed by the employer

  4 34 after an action has been brought resulting in a court order

  4 35 for a violation of this section.
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  5  1    Sec. 4.  NEW SECTION.  91F.4  COMPLAINTS == INVESTIGATION

  5  2 == REFERRAL.

  5  3    1.  On receipt of a complaint that an employer is in

  5  4 violation of section 91F.3, the attorney general or county

  5  5 attorney shall investigate the complaint.  When investigating

  5  6 a complaint, the attorney general or county attorney shall

  5  7 verify the work authorization of the alleged unauthorized

  5  8 alien with the federal government pursuant to 8 U.S.C. }

  5  9 1373(c).  A state, county, or local official shall not attempt

  5 10 to independently make a final determination on whether an

  5 11 alien is authorized to work in the United States.  An alien's

  5 12 immigration status or work authorization status shall be

  5 13 verified with the federal government pursuant to 8 U.S.C. }

  5 14 1373(c).  A person who knowingly files a false and frivolous

  5 15 complaint under this subsection is guilty of a simple

  5 16 misdemeanor.

  5 17    2.  If, after an investigation, the attorney general or

  5 18 county attorney determines that the complaint is not

  5 19 frivolous, the attorney general or county attorney shall

  5 20 notify the United States immigration and customs enforcement

  5 21 and the local law enforcement agency of the unauthorized

  5 22 alien.  If the complaint was originally filed with the

  5 23 attorney general, the attorney general shall notify the

  5 24 appropriate county attorney to bring an action pursuant to

  5 25 section 91F.3.

  5 26    Sec. 5.  NEW SECTION.  91F.5  ATTORNEY GENERAL == DATABASE.

  5 27    The attorney general shall maintain copies of court orders

  5 28 that are received pursuant to section 91F.3, subsection 3, and

  5 29 shall maintain a database of the employers with first

  5 30 violations of section 91F.3 and make the court orders

  5 31 available on the attorney general's internet site.

  5 32    Sec. 6.  NEW SECTION.  91F.6  EMPLOYER ACTIONS == FEDERAL

  5 33 OR STATE LAW COMPLIANCE.

  5 34    This chapter shall not be construed to require an employer

  5 35 to take any action that the employer believes in good faith

Senate File 2257 - Introduced continued

  6  1 would violate federal or state law.

  6  2                           EXPLANATION

  6  3    This bill prohibits employers from knowingly employing an

  6  4 unauthorized alien.  An unauthorized alien is an alien who

  6  5 does not have the legal right or authorization under federal

  6  6 law to work in the United States.

  6  7    New Code section 91F.1 provides applicable definitions.

  6  8 The bill defines "agency" as a state agency, as defined in

  6  9 Code section 8A.101, or political subdivision of this state

  6 10 that issues a license for purposes of operating a business in

  6 11 this state.  The bill defines "license" as any agency permit,

  6 12 certificate, approval, registration, charter, or similar form

  6 13 of authorization that is required by law and that is issued by

  6 14 an agency for the purposes of operating a business in this

  6 15 state.  Professional licenses are excluded from this

  6 16 definition.

  6 17    New Code section 91F.2 requires employers, beginning

  6 18 January 1, 2009, to verify the employment eligibility of an

  6 19 employee hired through the basic pilot program.  The basic

  6 20 pilot program is defined as the basic employment verification

  6 21 pilot program as jointly administered by the United States

  6 22 department of homeland security and the social security

  6 23 administration.

  6 24    New Code section 91F.3 provides that an employer shall not

  6 25 knowingly hire an unauthorized alien.  The Code section

  6 26 provides that the determination of a person's status as an

  6 27 unauthorized alien shall be governed by federal law.  An

  6 28 employer who has complied in good faith with federal

  6 29 requirements relative to the employment of unauthorized aliens

  6 30 establishes an affirmative defense and proof that the employer

  6 31 verified the employee's status through the basic pilot program

  6 32 creates a rebuttable presumption that an employer did not

  6 33 knowingly employ an unauthorized alien.  The Code section

  6 34 provides that for a first violation of this Code section, the

  6 35 court shall order a mandatory three=year probation and may
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  7  1 suspend all licenses held by the employer for a maximum of 10

  7  2 days.  In addition, the bill provides that the employer must

  7  3 file a signed, sworn affidavit with the county attorney within

  7  4 three business days, stating that the employer has fired all

  7  5 unauthorized aliens and that the employer will not

  7  6 intentionally or knowingly employ any unauthorized alien.  For

  7  7 a second violation during a period of probation, the court is

  7  8 required to order the appropriate licensing agencies to

  7  9 permanently revoke all licenses that are held by the employer.

  7 10 The bill provides that an action for a violation of this Code

  7 11 section shall be brought against the employer by the county

  7 12 attorney in the county where the unauthorized alien employee

  7 13 is employed but no action may be brought against any employer

  7 14 for any violation of this Code section that occurs before

  7 15 January 1, 2009.

  7 16    New Code section 91F.4 concerns investigating complaints

  7 17 that an employer knowingly hired an unauthorized alien.  The

  7 18 bill provides that the attorney general, or county attorney,

  7 19 shall verify the work authorization of the alleged

  7 20 unauthorized alien with the federal government.  If the

  7 21 attorney general or county attorney determines that the

  7 22 complaint is not frivolous, the bill provides that the

  7 23 attorney general or county attorney shall notify the United

  7 24 States immigration and customs enforcement and the local law

  7 25 enforcement agency of the unauthorized alien and the

  7 26 appropriate county attorney shall be notified by the attorney

  7 27 general if applicable.  The bill provides that a person who

  7 28 knowingly files a false and frivolous complaint is guilty of a

  7 29 simple misdemeanor.  A simple misdemeanor is punishable by

  7 30 confinement for no more than 30 days or a fine of at least $65

  7 31 but not more than $625 or by both.

  7 32    New Code section 91F.5 requires the attorney general to

  7 33 maintain copies of court orders that are received pursuant to

  7 34 the bill and to maintain a database of the employers who have

  7 35 a first violation of new Code section 91F.3 and make the court
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  8  1 orders available on the attorney general's internet site.
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    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to the mistreatment of animals not classified as

  2    livestock and providing penalties.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5760SS 82

  5 da/rj/5
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  1  1    Section 1.  Section 717.1, subsection 2, Code 2007, is

  1  2 amended to read as follows:

  1  3    2.  "Livestock" means an animal belonging to the bovine,

  1  4 caprine, equine, ovine, or porcine species, ostriches, rheas,

  1  5 emus; farm deer as defined in section 170.1; or poultry.

  1  6    Sec. 2.  Section 717B.2, Code 2007, is amended to read as

  1  7 follows:

  1  8    717B.2  ANIMAL ABUSE.

  1  9    1.  A person is guilty of animal abuse if the person

  1 10 intentionally injures, maims, disfigures, or destroys an

  1 11 animal owned by another person, in any manner, including

  1 12 intentionally poisoning the animal.

  1 13    2.  a.  A The following shall apply to a person who is
  1 14 guilty of animal abuse:
  1 15    (1)  If the person does not have a prior conviction for

  1 16 committing an offense under this chapter, the person is guilty

  1 17 of an aggravated misdemeanor.

  1 18    (2)  If the person does have a prior conviction for

  1 19 committing an offense under this chapter, the person is guilty

  1 20 of a class "D" felony.  The sentencing order shall require the

  1 21 person to submit to psychological evaluation and treatment

  1 22 according to terms required by the court.  The costs of the

  1 23 psychological evaluation and treatment shall be paid by the

  1 24 person.
  1 25    b.  The juvenile court shall have exclusive original

  1 26 jurisdiction in a proceeding concerning a child who is alleged

  1 27 to have committed animal abuse, in the manner provided in

  1 28 section 232.8.  The juvenile court shall not waive

  1 29 jurisdiction in a proceeding concerning an offense alleged to

  1 30 have been committed by a child under the age of seventeen.
  1 31    3.  This section shall not apply to any of the following:

  1 32    1.  a.  A person acting with the consent of the person

  1 33 owning the animal, unless the action constitutes animal

  1 34 neglect as provided in section 717B.3.

  1 35    2.  b.  A person acting to carry out an order issued by a
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  2  1 court.

  2  2    3.  c.  A licensed veterinarian practicing veterinary

  2  3 medicine as provided in chapter 169.

  2  4    4.  d.  A person acting in order to carry out another

  2  5 provision of law which allows the conduct.

  2  6    5.  e.  A person taking, hunting, trapping, or fishing for

  2  7 a wild animal as provided in chapter 481A.

  2  8    6.  f.  A person acting to protect the person's property

  2  9 from a wild animal as defined in section 481A.1.

  2 10    7.  g.  A person acting to protect a person from injury or

  2 11 death caused by a wild animal as defined in section 481A.1.

  2 12    8.  h.  A person reasonably acting to protect the person's

  2 13 property from damage caused by an unconfined animal.

  2 14    9.  i.  A person reasonably acting to protect a person from

  2 15 injury or death caused by an unconfined animal.

  2 16    10.  j.  A local authority reasonably acting to destroy an

  2 17 animal, if at the time of the destruction, the owner of the

  2 18 animal is absent or unable to care for the animal, and the

  2 19 animal is permanently distressed by disease or injury to a

  2 20 degree that would result in severe and prolonged suffering.

  2 21    11.  k.  An institution, as defined in section 145B.1, or a

  2 22 research facility, as defined in section 162.2, provided that

  2 23 the institution or research facility performs functions within

  2 24 the scope of accepted practices and disciplines associated

  2 25 with the institution or research facility.

  2 26    Sec. 3.  Section 717B.3, subsections 1 and 3, Code 2007,

  2 27 are amended to read as follows:

  2 28    1.  A person who impounds or confines, in any place, an

  2 29 animal is guilty of animal neglect, if the person does any of

  2 30 the following:

  2 31    a.  (1)  fails to supply the animal during confinement with
  2 32 Deprives an animal of necessary sustenance, including

  2 33 nutritious food and water, in a sufficient quantity of food or

  2 34 water; fails to provide a confined dog or cat with adequate

  2 35 shelter; or tortures, deprives of necessary sustenance.
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  3  1    (2)  Torments, mutilates, beats, or kills an animal by any

  3  2 means which causes unjustified pain, distress, or suffering.

  3  3    b.  For a dog or cat, fails to provide it with adequate

  3  4 shelter.
  3  5    c.  For equine, fails to provide sufficient sanitation

  3  6 space, an opportunity for exercise, protection from weather,

  3  7 necessary veterinary care, a sufficient quantity of potable

  3  8 water, and a sufficient nutritional formulation customary for

  3  9 the care for equine of that species.
  3 10    3.  a.  A This paragraph applies to a person who

  3 11 negligently or intentionally commits the offense of animal

  3 12 neglect which does not result in the serious injury to or

  3 13 death of an animal.
  3 14    (1)  If the person does not have a prior conviction for

  3 15 committing an offense under this chapter, the person is guilty

  3 16 of a simple misdemeanor.

  3 17    (2)  If the person does have a prior conviction for

  3 18 committing an offense under this chapter, the person is guilty

  3 19 of a serious misdemeanor.  The sentencing order shall require

  3 20 the person to submit to psychological evaluation and treatment

  3 21 according to terms required by the court.  The costs of the

  3 22 psychological evaluation and treatment shall be paid by the

  3 23 person.
  3 24    b.  A This paragraph applies to a person who intentionally

  3 25 commits the offense of animal neglect which results in serious

  3 26 injury to or the death of an animal.
  3 27    (1)  If the person does not have a prior conviction for

  3 28 committing an offense under this chapter, the person is guilty

  3 29 of a serious misdemeanor.

  3 30    (2)  If the person does have a prior conviction for

  3 31 committing an offense under this chapter, the person is guilty

  3 32 of an aggravated misdemeanor.  The sentencing order shall

  3 33 require the person to submit to psychological evaluation and

  3 34 treatment according to terms required by the court.  The costs

  3 35 of the psychological evaluation and treatment shall be paid by
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  4  1 the person.
  4  2    c.  The juvenile court shall have exclusive original

  4  3 jurisdiction in a proceeding concerning a child who is alleged

  4  4 to have committed animal neglect, in the manner provided in

  4  5 section 232.8.  The juvenile court shall not waive

  4  6 jurisdiction in a proceeding concerning an offense alleged to

  4  7 have been committed by a child under the age of seventeen.
  4  8    Sec. 4.  Section 717B.3A, subsection 3, paragraph a,

  4  9 subparagraphs (1) and (2), Code 2007, are amended to read as

  4 10 follows:

  4 11    (1)  For the first conviction If the person does not have a

  4 12 prior conviction for committing an offense under this chapter,

  4 13 the person is guilty of an aggravated misdemeanor.  The

  4 14 sentencing order shall provide that require the person to
  4 15 submit to psychological evaluation and treatment according to

  4 16 terms required by the court.  The costs of the evaluation and

  4 17 treatment shall be paid by the person.  In addition, the

  4 18 sentencing order shall provide that the person complete a

  4 19 community work requirement, which may include a work

  4 20 requirement performed at an animal shelter or pound, as

  4 21 defined in section 162.2, according to terms required by the

  4 22 court.

  4 23    (2)  For a second or subsequent conviction If the person

  4 24 does have a prior conviction for committing an offense under

  4 25 this chapter, the person is guilty of a class "D" felony.  The

  4 26 sentencing order shall provide that require the person to
  4 27 submit to psychological evaluation and treatment according to

  4 28 terms required by the court.  The costs of the psychological

  4 29 evaluation and treatment shall be paid by the person.

  4 30                           EXPLANATION

  4 31    BACKGROUND.  This bill amends two closely related Code

  4 32 chapters.  Code chapter 717 prohibits a person from

  4 33 mistreating livestock and Code chapter 717B prohibits a person

  4 34 from mistreating other animals.

  4 35    EQUINES NO LONGER CLASSIFIED AS LIVESTOCK.  The bill would
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  5  1 reclassify equines as animals other than livestock, subjecting

  5  2 persons guilty of mistreatment of equines to provisions of

  5  3 Code chapter 717B.  Generally, Code sections 717.1A and 717B.2

  5  4 provide for abuse (intentionally injuring or destroying

  5  5 livestock or an animal owned by another person) and Code

  5  6 sections 717.2 and 717B.3 provide for neglect (e.g., confining

  5  7 livestock or other animal and harming it or failing to supply

  5  8 it with food or water).

  5  9    Among the differences in the two Code chapters, Code

  5 10 section 717.2 provides that the standard for neglect is based

  5 11 on customary animal husbandry practices which is not referred

  5 12 to in Code section 717B.3.  In addition, Code section 717.2

  5 13 provides that a person is not guilty of more than one offense

  5 14 of livestock neglect when care or sustenance is not provided

  5 15 to multiple head of livestock during any period of

  5 16 uninterrupted neglect.  Code section 717B.3 does not provide

  5 17 for that exception.  In addition, Code section 717B.3A

  5 18 provides for the offense of animal torture (inflicting an

  5 19 animal other than livestock with severe physical pain with a

  5 20 depraved or sadistic intent to cause the prolonged suffering

  5 21 or death) which is not included in Code chapter 717.

  5 22    SPECIAL PROVISIONS FOR EQUINES.  The bill provides that a

  5 23 person is guilty of animal neglect if the person fails to

  5 24 provide the animal with sufficient sanitation space, an

  5 25 opportunity for exercise, and sufficient quality water and

  5 26 food.

  5 27    INCREASED PENALTIES.  The bill amends each of the criminal

  5 28 sections in Code chapter 717B applying to animals other than

  5 29 livestock.  Currently, the criminal penalties for livestock

  5 30 and other animals are similar, except for the offense of

  5 31 animal torture.  The bill increases the criminal penalties for

  5 32 violations of provisions in Code chapter 717B if the guilty

  5 33 person has been convicted of a prior offense under that Code

  5 34 chapter.  In the case of a second offense, the criminal

  5 35 penalties are increased as follows:
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  6  1    1.  For animal abuse, the criminal penalty is increased

  6  2 from an aggravated misdemeanor to a class "D" felony, and the

  6  3 offender is required to submit to psychological evaluation by

  6  4 the court.

  6  5    2.  For negligence, the severity of the criminal penalty

  6  6 currently depends upon whether the offense results in serious

  6  7 injury or death.  If serious injury or death does not result,

  6  8 the criminal penalty is increased from a simple misdemeanor to

  6  9 a serious misdemeanor.  If the offense is intentionally

  6 10 committed and results in a serious injury or death, the

  6 11 criminal penalty is increased from a serious misdemeanor to an

  6 12 aggravated misdemeanor.  In both cases the bill requires that

  6 13 the offender submit to a court=ordered psychological

  6 14 evaluation.

  6 15    3.  For animal torture, the existing law already increases

  6 16 the criminal penalty from an aggravated misdemeanor for the

  6 17 first offense to a class "D" felony for a subsequent offense,

  6 18 and requires the offender to submit to a court=ordered

  6 19 psychological evaluation.  The bill rewrites the provisions to

  6 20 conform stylistically with the other Code sections as amended

  6 21 by the bill.

  6 22    A simple misdemeanor is punishable by confinement for no

  6 23 more than 30 days or a fine of at least $65 but not more than

  6 24 $625 or by both.  A serious misdemeanor is punishable by

  6 25 confinement for no more than one year and a fine of at least

  6 26 $315 but not more than $1,875.  An aggravated misdemeanor is

  6 27 punishable by confinement for no more than two years and a

  6 28 fine of at least $625 but not more than $6,250.  A class "D"

  6 29 felony is punishable by confinement for no more than five

  6 30 years and a fine of at least $750 but not more than $7,500.

  6 31 LSB 5760SS 82

  6 32 da/rj/5.1
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    Passed Senate,  Date               Passed House, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act providing for the establishment of a community college

  2    tuition assistance pilot program for employees of health care

  3    facilities serving adults with mental illness or mental

  4    retardation.

  5 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  6 TLSB 5800SS 82

  7 kh/nh/24
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  1  1    Section 1.  TUITION ASSISTANCE FOR INDIVIDUALS SERVING

  1  2 INDIVIDUALS WITH DISABILITIES == PILOT PROGRAM.

  1  3    1.  If the general assembly appropriates moneys for the

  1  4 establishment of a tuition assistance pilot program for

  1  5 employees of health care facilities serving adults with mental

  1  6 illness or mental retardation, the department of education, in

  1  7 consultation with the department of human services and the

  1  8 north Iowa area community college, shall establish such a

  1  9 pilot program to provide a grant to a community college for

  1 10 purposes of awarding tuition assistance to individuals

  1 11 employed by health care facilities who provide services to

  1 12 adults with mental illness or mental retardation.

  1 13    2.  Within the limits set by the appropriation for this

  1 14 purpose, the departments of education and human services shall

  1 15 work collaboratively to develop a system for determining the

  1 16 number of hours a student shall work in a health care facility

  1 17 in return for a percentage reduction in the student's tuition

  1 18 costs.

  1 19    3.  A participating community college shall enter into an

  1 20 agreement with one or more participating health care

  1 21 facilities, and may also enter into an agreement with one or

  1 22 more local nonprofit public agencies, to match state funds

  1 23 provided on a dollar=for=dollar basis for tuition assistance

  1 24 for an eligible student who is employed by a participating

  1 25 health care facility to provide services to adults with mental

  1 26 illness or mental retardation.  A participating health care

  1 27 facility shall agree to provide the community college with the

  1 28 number of hours the student has accrued in order that the

  1 29 community college may determine the percentage reduction in

  1 30 the student's tuition costs.

  1 31    4.  The grant recipient shall compile and submit

  1 32 information regarding the program's implementation and level

  1 33 of local participation in the program in the manner prescribed

  1 34 by the department.  The department shall summarize the

  1 35 information and shall submit the information and its findings
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  2  1 and recommendations in a report to the general assembly by

  2  2 January 15 of the fiscal year following the completion of the

  2  3 pilot program.

  2  4    5.  For purposes of this section, unless the context

  2  5 otherwise requires:

  2  6    a.  "Eligible student" means an individual who is a

  2  7 resident of Iowa, enrolled in a community college, and

  2  8 employed by a participating health care facility to serve

  2  9 adults with mental illness or mental retardation.

  2 10    b.  "Health care facility" means as defined in section

  2 11 135C.1.

  2 12    c.  "Participating health care facility" means a health

  2 13 care facility that has entered into an agreement with a

  2 14 community college in accordance with this section and which

  2 15 employs an eligible student.

  2 16                           EXPLANATION

  2 17    This bill provides if the general assembly appropriates

  2 18 moneys for the purpose of the establishment by the department

  2 19 of education, in consultation with the department of human

  2 20 services and the north Iowa area community college, of a

  2 21 tuition assistance pilot program to provide a grant to a

  2 22 community college for purposes of awarding tuition assistance

  2 23 to residents of Iowa who are students enrolled in the

  2 24 community college and who are employed by a health care

  2 25 facility to provide services to adults with mental illness or

  2 26 mental retardation.

  2 27    The departments of education and human services are

  2 28 directed to work collaboratively to develop a system for

  2 29 determining the number of hours a student shall work in a

  2 30 health care facility in return for a percentage reduction in

  2 31 the student's tuition costs within the limits set by the

  2 32 appropriation for this purpose.

  2 33    A participating community college must enter into an

  2 34 agreement with one or more participating health care

  2 35 facilities, and may also enter into an agreement with one or
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  3  1 more local nonprofit public agencies, to match state funds

  3  2 provided on a $1=for=$1 basis for tuition assistance for

  3  3 eligible students.  A participating health care facility must

  3  4 agree to provide the community college with the number of

  3  5 hours the student has accrued in order that the community

  3  6 college may determine the percentage reduction in the

  3  7 student's tuition costs.

  3  8    The grant recipient must compile and submit information

  3  9 regarding the program's implementation and level of local

  3 10 participation in the program in the manner prescribed by the

  3 11 department.  The department must summarize the information and

  3 12 shall submit the information and its findings and

  3 13 recommendations in a report to the general assembly.

  3 14 LSB 5800SS 82

  3 15 kh/nh/24
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    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act establishing a public interest law loan repayment program

  2    and making an appropriation.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6015XS 82

  5 kh/nh/8

Senate File 2260 - Introduced continued

PAG LIN

  1  1    Section 1.  NEW SECTION.  261.23A  PUBLIC INTEREST LAW LOAN

  1  2 REPAYMENT PROGRAM == FUND.

  1  3    1.  A public interest law loan repayment program is

  1  4 established to be administered by the college student aid

  1  5 commission, in consultation with the Iowa state bar

  1  6 association, to encourage attorneys to enter public service

  1  7 careers in Iowa.

  1  8    2.  An individual is eligible for the program if the

  1  9 individual meets the following conditions:

  1 10    a.  Graduated from a college of law or law school

  1 11 accredited by the American bar association council of the

  1 12 section of legal education and admissions to the bar.

  1 13    b.  Has been admitted to the bar of Iowa and is an active

  1 14 member of the Iowa state bar association.

  1 15    c.  Is licensed to practice law in the state.

  1 16    d.  Is employed in Iowa in any of the following offices,

  1 17 agencies, or organizations:

  1 18    (1)  A nonprofit organization which represents the public

  1 19 interest and is exempt from federal taxation under section

  1 20 501(c)(3) of the Internal Revenue Code.

  1 21    (2)  A civil legal aid provider.

  1 22    (3)  A governmental agency as defined in section 261A.4.

  1 23    (4)  Public defender.

  1 24    (5)  Prosecutor.

  1 25    e.  Receives an annual salary of fifty thousand dollars or

  1 26 less.

  1 27    3.  The annual amount of public interest law loan repayment

  1 28 an applicant may receive shall not exceed five thousand

  1 29 dollars annually.

  1 30    4.  Eligible loans include the federally guaranteed loans

  1 31 under the federal family education loan program or the federal

  1 32 direct loan program, and subsidized and unsubsidized Stafford

  1 33 loans and consolidated loans, including principal and

  1 34 interest.

  1 35    5.  A public interest law loan repayment fund is created in
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  2  1 the state treasury as a separate fund under the control of the

  2  2 commission.  The fund is created for deposit of moneys

  2  3 appropriated to or received by the commission for use under

  2  4 the program.  Notwithstanding section 8.33, any balance in the

  2  5 fund on June 30 of any fiscal year shall not revert to the

  2  6 general fund of the state but shall remain in the fund for

  2  7 additional loan repayment in accordance with this section.

  2  8 Notwithstanding section 12C.7, subsection 2, interest or

  2  9 earnings on moneys in the fund shall be credited to the fund.

  2 10    6.  The commission shall adopt rules pursuant to chapter

  2 11 17A to administer this section.

  2 12    Sec. 2.  COLLEGE STUDENT AID COMMISSION == PUBLIC INTEREST

  2 13 LAW LOAN REPAYMENT PROGRAM.  There is appropriated from the

  2 14 general fund of the state to the college student aid

  2 15 commission for the fiscal year beginning July 1, 2008, and

  2 16 ending June 30, 2009, the following amount, or so much thereof

  2 17 as is necessary, to be used for the purposes designated:

  2 18    For purposes of the public interest law loan repayment

  2 19 program established pursuant to section 261.23A, if enacted:

  2 20 .................................................. $  2,000,000

  2 21                           EXPLANATION

  2 22    This bill establishes a public interest law loan repayment

  2 23 program to be administered by the college student aid

  2 24 commission, in consultation with the Iowa state bar

  2 25 association, to encourage attorneys to enter public service

  2 26 careers in Iowa.  The bill appropriates $2 million for the

  2 27 program for FY 2008=2009.

  2 28    An individual is eligible for the program if the individual

  2 29 graduated from a college of law or law school; was admitted to

  2 30 and is an active member of the Iowa bar; is licensed to

  2 31 practice law in the state; is employed in Iowa by a nonprofit

  2 32 organization which represents the public interest, a civil

  2 33 legal aid provider, or a governmental agency, or is employed

  2 34 as a public defender or a prosecutor; and receives an annual

  2 35 salary of $50,000 or less.
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  3  1    The annual amount of loan repayment an applicant may

  3  2 receive shall not exceed $5,000 annually.

  3  3    The public interest law loan repayment fund is created in

  3  4 the state treasury under the control of the commission.  The

  3  5 fund is created for deposit of moneys appropriated to or

  3  6 received by the commission for use under the program.  Moneys

  3  7 in the fund do not revert to the general fund at the end of a

  3  8 fiscal year but remain in the fund for additional loan

  3  9 repayment under the program.  Interest or earnings on moneys

  3 10 in the fund are credited to the fund.

  3 11 LSB 6015XS 82

  3 12 kh/nh/8
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    Passed Senate,  Date              Passed House, Date              
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to requirements for operation of a motor vehicle

  2    in merging traffic and providing a penalty.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5481SV 82

  5 dea/rj/14
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  1  1    Section 1.  NEW SECTION.  321.319A  DRIVERS REQUIRED TO

  1  2 MERGE.

  1  3    Notwithstanding section 321.319, where traffic lanes are

  1  4 provided for merging traffic, each driver of a vehicle on the

  1  5 converging roadways or lanes shall adjust the speed and

  1  6 lateral position of the vehicle as necessary to avoid a

  1  7 collision with any other vehicle and to facilitate safe entry

  1  8 of merging vehicles into the common lane.  However, the driver

  1  9 of a vehicle traveling on any traffic lane, ramp, or

  1 10 converging roadway marked with a yield sign, stop sign, or

  1 11 other traffic control sign or signal shall obey such sign or

  1 12 signal.

  1 13    A person convicted of a violation of this section is guilty

  1 14 of a simple misdemeanor punishable as a scheduled violation

  1 15 under section 805.8A, subsection 7, paragraph "b".

  1 16    Sec. 2.  Section 805.8A, subsection 7, paragraph b, Code

  1 17 2007, is amended to read as follows:

  1 18    b.  For violations under sections 321.298, 321.307,

  1 19 321.308, 321.313, 321.319, 321.319A, 321.320, 321.321,

  1 20 321.327, 321.329, and 321.333, the scheduled fine is

  1 21 thirty=five dollars.

  1 22                           EXPLANATION

  1 23    This bill describes the actions motorists must take when

  1 24 driving in merging traffic.  Drivers on traffic lanes, ramps,

  1 25 or converging roadways are required to obey yield or stop

  1 26 signs where provided.  In the absence of such signage, each

  1 27 driver of a vehicle on converging roadways or lanes shall

  1 28 adjust the speed and lateral position of the vehicle as

  1 29 necessary to avoid collisions and to facilitate safe merging

  1 30 of vehicles.  A violation is punishable by a scheduled fine of

  1 31 $35.

  1 32 LSB 5481SV 82

  1 33 dea/rj/14
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                                       SENATE FILE       
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                                       (SUCCESSOR TO SSB 3156)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to child care and family support subsidy services

  2    regulated or administered by the department of human services.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5381SV 82

  5 jp/nh/8
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  1  1                           DIVISION I

  1  2                 HOME=BASED CHILD CARE LOCATION

  1  3    Section 1.  Section 237A.3, Code 2007, is amended by adding

  1  4 the following new subsection:

  1  5    NEW SUBSECTION.  3.  The location at which the child care

  1  6 is provided shall be a single=family residence that is owned,

  1  7 rented, or leased by the person or program providing the child

  1  8 care.  For purposes of this subsection, a "single=family

  1  9 residence" includes an apartment, condominium, townhouse, or

  1 10 other individual unit within a multiple unit residential

  1 11 dwelling, but does not include a commercial or industrial

  1 12 building that is primarily used for purposes other than a

  1 13 residence.

  1 14    Sec. 2.  Section 237A.3A, subsection 3, Code 2007, is

  1 15 amended by adding the following new paragraph:

  1 16    NEW PARAGRAPH.  d.  The rules shall require a child

  1 17 development home to be located in a single=family residence

  1 18 that is owned, rented, or leased by the person or, for dual

  1 19 registrations, at least one of the persons who is named on the

  1 20 child development home's certificate of registration.  For

  1 21 purposes of this paragraph, a "single=family residence"

  1 22 includes an apartment, condominium, townhouse, or other

  1 23 individual unit within a multiple unit residential dwelling,

  1 24 but does not include a commercial or industrial building that

  1 25 is primarily used for purposes other than a residence.

  1 26                           DIVISION II

  1 27                    CHILD CARE RECORD CHECKS

  1 28    Sec. 3.  Section 237A.5, subsection 2, Code 2007, is

  1 29 amended by adding the following new paragraph:

  1 30    NEW PARAGRAPH.  cc.  If a record check performed in

  1 31 accordance with paragraph "b" or "c" identifies that an

  1 32 individual is a person subject to an evaluation, the

  1 33 department shall perform the evaluation in accordance with

  1 34 this subsection, even if the application which made the person

  1 35 subject to the record check is withdrawn or the circumstances
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  2  1 which made the person subject to the record check are no

  2  2 longer applicable.  If the department's evaluation determines

  2  3 that prohibition of the person's involvement with child care

  2  4 is warranted, the provisions of this subsection regarding such

  2  5 a prohibition shall apply.

  2  6                          DIVISION III

  2  7                       WRAP=AROUND FUNDING

  2  8    Sec. 4.  Section 237A.13, subsection 8, Code Supplement

  2  9 2007, is amended by striking the subsection.

  2 10                           DIVISION IV

  2 11                 FAMILY SUPPORT SUBSIDY PROGRAM

  2 12    Sec. 5.  Section 225C.40, Code 2007, is amended by adding

  2 13 the following new subsection:

  2 14    NEW SUBSECTION.  4.  If a family appeals the termination of

  2 15 a family member who has attained the age of eighteen years,

  2 16 family support subsidy payments for that family member shall

  2 17 be withheld pending resolution of the appeal.

  2 18                           EXPLANATION

  2 19    This bill relates to child care and family support subsidy

  2 20 services regulated or administered by the department of human

  2 21 services (DHS).

  2 22    HOME=BASED CHILD CARE LOCATION.  This division requires

  2 23 child care homes and child development homes to be located in

  2 24 a single=family residence.

  2 25    Under Code chapter 237A, a "child care home" provides child

  2 26 care to five or fewer children at any one time and is not

  2 27 registered with the department of human services.  A "child

  2 28 development home" is registered with the department and may

  2 29 provide child care to six or more children at any one time.

  2 30    Code section 237A.3 is amended to require child care homes

  2 31 to be located in a single=family residence that is owned,

  2 32 rented, or leased by the person providing the child care.  A

  2 33 single=family residence includes an apartment, condominium,

  2 34 townhouse, or other individual unit within a multiple unit

  2 35 residential dwelling.  A single=family residence does not
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  3  1 include a commercial or industrial building that is primarily

  3  2 used for purposes other than a residence.

  3  3    Code section 237A.3A is amended to require child

  3  4 development homes to be located in a single=family residence

  3  5 that is owned, rented, or leased by the person or, for dual

  3  6 registrations, at least one of the persons named on the child

  3  7 development home's certificate of registration.  The

  3  8 clarifications concerning the inclusion of units within

  3  9 multiple unit residential dwellings and the commercial or

  3 10 industrial building restriction applied to child care homes

  3 11 are also applied to child development homes.

  3 12    CHILD CARE RECORD CHECKS.  This division relates to record

  3 13 checks applicable to child care providers.

  3 14    Current law under Code section 237A.5, relating to

  3 15 personnel providing child care or living in a child care home

  3 16 or facility, requires criminal and child abuse registry checks

  3 17 to be conducted by DHS for a "person who is subject to a

  3 18 record check".  This term means the person is being considered

  3 19 for licensure or registration or is registered or licensed

  3 20 under Code chapter 237A, the person is being considered by a

  3 21 child care facility (defined to mean a licensed child care

  3 22 center or registered child development home) for employment

  3 23 involving direct responsibility for a child or with access to

  3 24 a child when the child is alone or is employed with such

  3 25 responsibilities, the person will reside or resides in a child

  3 26 care facility, the person has applied for or receives public

  3 27 funding for providing child care, or the person will reside or

  3 28 resides in a child care home that is not registered under the

  3 29 Code chapter but that receives public funding for providing

  3 30 child care.

  3 31    If a record check is performed and the record indicates

  3 32 that the person has committed a transgression, the department

  3 33 is required to perform an evaluation to determine if

  3 34 prohibition of the person's involvement with child care is

  3 35 warranted.  "Transgression" means the record indicates the
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  4  1 person has been convicted of a crime, has a record of having

  4  2 committed founded child or dependent adult abuse, is listed in

  4  3 the sex offender registry, has a record of having committed a

  4  4 public or civil offense, or DHS has revoked a child care

  4  5 facility registration or license due to the person's continued

  4  6 or repeated failure to operate the child care facility in

  4  7 compliance with law and rules adopted pursuant to the Code

  4  8 chapter.

  4  9    The bill provides that an evaluation is required even if

  4 10 the application which made the person subject to the record

  4 11 check is withdrawn or the circumstances which made the person

  4 12 subject to the record check are no longer applicable.  If the

  4 13 evaluation determines that prohibition of the person's

  4 14 involvement with child care is warranted, the law regarding

  4 15 such prohibition is applicable.  A person who provides child

  4 16 care in violation of the prohibition is subject to criminal

  4 17 penalty or injunction.

  4 18    WRAP=AROUND FUNDING.  This division eliminates reference to

  4 19 certain child care funding for wrap=around services provided

  4 20 through DHS in Code section 237A.13, relating to the state

  4 21 child care assistance program.  The stricken subsection

  4 22 provides that a licensed child care center or registered child

  4 23 development home is deemed to be eligible for child care

  4 24 wrap=around funding if the center or home previously received

  4 25 the funding, meets requirements to be a shared vision program

  4 26 except that a shared vision program is not operated in the

  4 27 county where the center or home is located, and is providing

  4 28 child care wrap=around service that is included in the plan

  4 29 for the community empowerment area in which the center or home

  4 30 is located.  The shared visions program is administered

  4 31 through the department of education to provide quality child

  4 32 development programs to preschool children.

  4 33    FAMILY SUPPORT SUBSIDY PROGRAM.  This division relates to

  4 34 family support subsidy program payment and appeal

  4 35 requirements.
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  5  1    The family support subsidy program is administered by DHS

  5  2 to assist families with a family member who is younger than 18

  5  3 and has an educational disability or special health care needs

  5  4 or otherwise meets the federal developmental disability

  5  5 definition.

  5  6    The bill also provides that if a family appeals the

  5  7 termination of a family member who attains age 18, family

  5  8 support subsidy payments are withheld while resolution of the

  5  9 appeal is pending.

  5 10 LSB 5381SV 82

  5 11 jp/nh/8
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                                       (SUCCESSOR TO SSB 3083)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act providing increased penalties for speeding violations

  2    committed by a motor vehicle operator in a road work zone.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5483SV 82

  5 dea/nh/8
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  1  1    Section 1.  Section 321.253, Code 2007, is amended to read

  1  2 as follows:

  1  3    321.253  DEPARTMENT TO ERECT SIGNS.

  1  4    1.  The department shall place and maintain such

  1  5 traffic=control devices, conforming to its manual and

  1  6 specifications, upon all primary highways as it shall deem
  1  7 deems necessary to indicate and to carry out the provisions of

  1  8 this chapter or to regulate, warn, or guide traffic.  Whenever

  1  9 practical, said the devices or signs shall be purchased from

  1 10 the director of the Iowa department of corrections.

  1 11    2.  The department shall post signs informing motorists of

  1 12 the penalties for speeding in a road work zone and that the

  1 13 scheduled fine for committing a any other moving traffic

  1 14 violation in a road work zone is doubled.

  1 15    Sec. 2.  Section 805.8A, subsection 14, paragraph i, Code

  1 16 2007, is amended to read as follows:

  1 17    i.  ROAD WORK ZONE VIOLATIONS.  The scheduled fine for any

  1 18 moving traffic violation under chapter 321, as provided in

  1 19 this section, shall be doubled if the violation occurs within

  1 20 any road work zone, as defined in section 321.1.  However,

  1 21 notwithstanding subsection 5, the scheduled fine for violating

  1 22 the speed limit in a road work zone is as follows:
  1 23    (1)  One hundred fifty dollars for speed not more than ten

  1 24 miles per hour over the posted speed limit.
  1 25    (2)  Three hundred dollars for speed greater than ten but

  1 26 not more than twenty miles per hour over the posted speed

  1 27 limit.
  1 28    (3)  Five hundred dollars for speed greater than twenty but

  1 29 not more than twenty=five miles per hour over the posted speed

  1 30 limit.
  1 31    (4)  One thousand dollars for speed greater than

  1 32 twenty=five miles per hour over the posted speed limit.
  1 33                           EXPLANATION

  1 34    This bill increases penalties for speeding violations

  1 35 committed by a motor vehicle operator in a road work zone.
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  2  1 Pursuant to the bill, the scheduled fine for speeds up to and

  2  2 including 10 miles per hour over the limit is $150; for speeds

  2  3 from 11 through 20 miles per hour over the limit, $300; for

  2  4 speeds from 21 through 25 miles per hour over the limit, $500;

  2  5 and for speeds 26 miles per hour or more over the limit,

  2  6 $1,000.  Pursuant to current law, scheduled fines for moving

  2  7 traffic violations committed in a road work zone are doubled.

  2  8 Under the bill, doubled fines will continue to apply for

  2  9 moving violations other than speeding violations.  The bill

  2 10 requires the department of transportation to post signs

  2 11 informing motorists of the increased speeding fines.

  2 12 LSB 5483SV 82
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    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to the biodiesel blended fuel tax credit for

  2    retail dealers, and providing for retroactive applicability.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5826SV 82

  5 da/nh/8
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  1  1    Section 1.  Section 422.11P, Code Supplement 2007, is

  1  2 amended by adding the following new subsection:

  1  3    NEW SUBSECTION.  1A.  As used in this section, biodiesel

  1  4 blended fuel is classified B=xx, where "xx" is the volume

  1  5 percent of biodiesel in the biodiesel blended fuel, which

  1  6 meets standards adopted in section 214A.2.

  1  7    Sec. 2.  Section 422.11P, subsections 2 and 3, Code

  1  8 Supplement 2007, are amended to read as follows:

  1  9    2.  The taxes imposed under this division, less the credits

  1 10 allowed under section 422.12, shall be reduced by the amount

  1 11 of the biodiesel blended fuel tax credit for each tax year

  1 12 that the taxpayer is eligible to claim a tax credit under this

  1 13 subsection.  For a taxpayer
  1 14    a.  In order to be eligible, to claim the tax credit, the

  1 15 taxpayer must be a retail dealer, and all of the following

  1 16 must apply:

  1 17    (1) a.  The taxpayer is a retail dealer who sells and

  1 18 dispenses biodiesel blended fuel through a motor fuel pump in

  1 19 the tax year in which the tax credit is claimed.

  1 20    (2) b.  Of the total gallons of diesel fuel that the retail

  1 21 dealer sells and dispenses through all motor fuel pumps during

  1 22 the retail dealer's tax year, fifty percent or more is

  1 23 biodiesel blended fuel which meets the requirements of this

  1 24 section.

  1 25    (3) c.  The retail dealer complies with requirements of the

  1 26 department established to administer this section.

  1 27    b.  The tax credit shall apply to biodiesel blended fuel

  1 28 formulated with a minimum percentage of two percent by volume

  1 29 of biodiesel, if the formulation meets the standards provided

  1 30 in section 214A.2.
  1 31    3.  The amount of the tax credit is three cents multiplied
  1 32 calculated by multiplying a designated rate by the total

  1 33 number of gallons of each class of biodiesel blended fuel sold

  1 34 and dispensed by the retail dealer through all motor fuel

  1 35 pumps operated by the retail dealer during the retail dealer's
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  2  1 tax year.  The schedule of designated rates for each class of

  2  2 biodiesel blended fuel is as follows:
  2  3    a.  Three cents for biodiesel blended fuel which is

  2  4 classified as B=2 or higher, but is not as high as B=5.
  2  5    b.  Seven and one=half cents for biodiesel blended fuel

  2  6 which is classified as B=5 or higher, but is not as high as

  2  7 B=10.
  2  8    c.  Fifteen cents for biodiesel blended fuel which is

  2  9 classified as B=10 or higher, but is not as high as B=20.
  2 10    d.  Thirty cents for biodiesel blended fuel which is

  2 11 classified as B=20 or higher.
  2 12    Sec. 3.  RETROACTIVE APPLICABILITY DATE.  Section 422.11P,

  2 13 as amended in this Act, and section 422.33, subsection 11C, as

  2 14 applied due to the enactment of this Act, shall apply,

  2 15 retroactively to the tax year beginning on or after January 1,

  2 16 2008.

  2 17                           EXPLANATION

  2 18    This bill amends provisions relating to the biodiesel

  2 19 blended fuel tax credit available to a retail dealer of diesel

  2 20 fuel who sells 50 percent or more biodiesel blended fuel

  2 21 during each tax year until the tax credit expires on January

  2 22 1, 2012.  Code section 422.11P provides the tax credit for

  2 23 persons filing individual tax returns and Code section 422.33

  2 24 provides the same tax credit to corporations.

  2 25    Biodiesel blended fuel is classified according to the

  2 26 percentage volume of biodiesel contained in a gallon of diesel

  2 27 fuel (e.g., "B=2" equals 2 percent biodiesel).  The tax credit

  2 28 is based on the total number of gallons sold.  The bill

  2 29 replaces the rate of 3 cents for each gallon of B=2 or higher

  2 30 sold, with a schedule which increases the rate depending upon

  2 31 the class of biodiesel blended fuel sold (from 3 cents for B=2

  2 32 to 30 cents for B=20 or higher).

  2 33    The bill applies retroactively to the tax year beginning on

  2 34 or after January 1, 2008.

  2 35 LSB 5826SV 82
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                                           RESOURCES

                                       (SUCCESSOR TO SSB 3185)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act providing for establishment of a mental health services

  2    system for children and youth.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5355SV 82

  5 jp/rj/14
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  1  1    Section 1.  NEW SECTION.  225C.51  DEFINITIONS.

  1  2    For the purposes of this division:

  1  3    1.  "Child" or "children" means a person or persons under

  1  4 eighteen years of age.

  1  5    2.  "Children's system" or "mental health services system

  1  6 for children and youth" means the mental health services

  1  7 system for children and youth implemented pursuant to this

  1  8 division.

  1  9    3.  "Functional impairment" means difficulties that

  1 10 substantially interfere with or limit a person from achieving

  1 11 or maintaining one or more developmentally appropriate social,

  1 12 behavioral, cognitive, communicative, or adaptive skills and

  1 13 that substantially interfere with or limit the person's role

  1 14 or functioning in family, school, or community activities.

  1 15 "Functional impairment" includes difficulties of episodic,

  1 16 recurrent, and continuous duration.  "Functional impairment"

  1 17 does not include difficulties resulting from temporary and

  1 18 expected responses to stressful events in a person's

  1 19 environment.

  1 20    4.  "Other qualifying mental health disorder" means a

  1 21 mental health crisis or any diagnosable mental health disorder

  1 22 that is likely to lead to mental health crisis unless there is

  1 23 an intervention.

  1 24    5.  "Serious emotional disturbance" means a diagnosable

  1 25 mental, behavioral, or emotional disorder of sufficient

  1 26 duration to meet diagnostic criteria specified within the most

  1 27 current diagnostic and statistical manual of mental disorders

  1 28 published by the American psychiatric association that results

  1 29 in a functional impairment.  "Serious emotional disturbance"

  1 30 does not include substance use and developmental disorders

  1 31 unless such disorders co=occur with such a diagnosable mental,

  1 32 behavioral, or emotional disorder.

  1 33    6.  "Youth" means a person eighteen years of age or older

  1 34 but under twenty=two years of age who met the criteria for

  1 35 having a serious emotional disturbance prior to the age of
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  2  1 eighteen.

  2  2    Sec. 2.  NEW SECTION.  225C.52  MENTAL HEALTH SERVICES

  2  3 SYSTEM FOR CHILDREN AND YOUTH == PURPOSE.

  2  4    1.  Establishing a comprehensive community=based mental

  2  5 health services system for children and youth is part of

  2  6 fulfilling the requirements of the division and the commission

  2  7 to facilitate a comprehensive, continuous, and integrated

  2  8 state mental health services plan in accordance with sections

  2  9 225C.4, 225C.6, and 225C.6A, and other provisions of this

  2 10 chapter.  The purpose of establishing the children's system is

  2 11 to improve access for children and youth with serious

  2 12 emotional disturbances and youth with other qualifying mental

  2 13 health disorders to mental health treatment, services, and

  2 14 other support in the least restrictive setting possible so the

  2 15 children and youth can live with their families and remain in

  2 16 their communities.   The children's system is also intended to

  2 17 meet the needs of children and youth who have mental health

  2 18 disorders that co=occur with substance abuse, mental

  2 19 retardation, developmental disabilities, or other

  2 20 disabilities.  The children's system shall emphasize

  2 21 community=level collaborative efforts between children and

  2 22 youth and the families and the state's systems of education,

  2 23 child welfare, juvenile justice, health care, substance abuse,

  2 24 and mental health.

  2 25    2.  The goals and outcomes desired for the children's

  2 26 system shall include but are not limited to all of the

  2 27 following:

  2 28    a.  Identifying the mental health needs of children and

  2 29 youth.

  2 30    b.  Performing comprehensive assessments of children and

  2 31 youth that are designed to identify functional skills,

  2 32 strengths, and services needed.

  2 33    c.  Providing timely access to available treatment,

  2 34 services, and other support.

  2 35    d.  Offering information and referral services to families
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  3  1 to address service needs other than mental health.

  3  2    e.  Improving access to needed mental health services by

  3  3 allowing children and youth to be served with their families

  3  4 in the community.

  3  5    f.  Preventing or reducing utilization of more costly,

  3  6 restrictive care by reducing the unnecessary involvement of

  3  7 children and youth who have mental health needs and their

  3  8 families with law enforcement, the corrections system, and

  3  9 detention, juvenile justice, and other legal proceedings;

  3 10 reducing the involvement of children and youth with child

  3 11 welfare services or state custody; and reducing the placement

  3 12 of children and youth in the state juvenile institutions,

  3 13 state mental health institutes, or other public or private

  3 14 residential psychiatric facilities.

  3 15    g.  Increasing the number of children and youth assessed

  3 16 for functional skill levels.

  3 17    h.  Increasing the capacity to develop individualized,

  3 18 strengths=based, and integrated treatment plans for children,

  3 19 youth, and families.

  3 20    i.  Promoting communications with caregivers and others

  3 21 about the needs of children, youth, and families engaged in

  3 22 the children's system.

  3 23    j.  Developing the ability to aggregate data and

  3 24 information, and to evaluate program, service, and system

  3 25 efficacy for children, youth, and families being served on a

  3 26 local and statewide basis.

  3 27    k.  Implementing and utilizing outcome measures that are

  3 28 consistent with but not limited to the national outcomes

  3 29 measures identified by the substance abuse and mental health

  3 30 services administration of the United States department of

  3 31 health and human services.

  3 32    l.  Identifying children and youth whose mental health or

  3 33 emotional condition, whether chronic or acute, represents a

  3 34 danger to themselves, their families, school students or

  3 35 staff, or the community.
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  4  1    Sec. 3.  NEW SECTION.  225C.53  ROLE OF DEPARTMENT AND

  4  2 DIVISION == TRANSITION TO ADULT SYSTEM.

  4  3    1.  The department is the lead agency responsible for the

  4  4 development, implementation, oversight, and management of the

  4  5 mental health services system for children and youth in

  4  6 accordance with this chapter.  The department's

  4  7 responsibilities shall be fulfilled by the division.

  4  8    2.  The division's responsibilities relating to the

  4  9 children's system include but are not limited to all of the

  4 10 following:

  4 11    a.  Ensuring that the rules adopted for the children's

  4 12 system provide that, within the limits of appropriations for

  4 13 the children's system, children and youth shall not be

  4 14 inappropriately denied necessary mental health services.

  4 15    b.  Establishing standards for the provision of home and

  4 16 community=based mental health treatment, services, and other

  4 17 support under the children's system.

  4 18    c.  Identifying and implementing eligibility criteria for

  4 19 the treatment, services, and other support available under the

  4 20 children's system.

  4 21    d.  Ongoing implementation of recommendations identified

  4 22 through children's system improvement efforts.

  4 23    3.  An adult person who met the criteria for having a

  4 24 serious emotional disturbance prior to the age of eighteen may

  4 25 qualify to continue services through the adult mental health

  4 26 system.

  4 27    Sec. 4.  NEW SECTION.  225C.54  MENTAL HEALTH SERVICES

  4 28 SYSTEM FOR CHILDREN AND YOUTH == INITIAL IMPLEMENTATION.

  4 29    1.  The mental health services system for children and

  4 30 youth shall be initially implemented by the division

  4 31 commencing with the fiscal year beginning July 1, 2008.  The

  4 32 division shall begin implementation by utilizing a competitive

  4 33 bidding process to allocate state block grants to develop

  4 34 services through existing community mental health centers,

  4 35 providers approved in a waiver adopted by the commission to
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  5  1 provide services to a county in lieu of a community mental

  5  2 health center, and other local service partners.  The

  5  3 implementation shall be limited to the extent of the

  5  4 appropriations provided for the children's system.

  5  5    2.  In order to maximize federal financial participation in

  5  6 the children's system, the division and the department's

  5  7 Medicaid program staff shall analyze the feasibility of

  5  8 leveraging existing Medicaid options, such as expanding the

  5  9 home and community=based services waiver for children's mental

  5 10 health services, reviewing the feasibility of implementing

  5 11 other Medicaid options such as the federal Tax Equity and

  5 12 Financial Responsibility Act of 1982 (TEFRA) option for

  5 13 children with severe mental illness or emotional disturbance

  5 14 and Medicaid administrative funding, and determining the need

  5 15 for service enhancements through revisions to the Medicaid

  5 16 state plan and the federal state children's health insurance

  5 17 program and the healthy and well kids in Iowa program.

  5 18    3.  Initial block grants shall support a wide range of

  5 19 children, youth, and family services and initiatives including

  5 20 but not limited to school=based mental health projects, system

  5 21 reviews providing service gap analysis, status studies of the

  5 22 mental health needs of children and youth in representative

  5 23 areas of the state, and mental health assessment capacity

  5 24 development based in public and nonpublic schools and clinical

  5 25 settings using standard functional assessment tools.  The

  5 26 purpose of developing the assessment capacity is to determine

  5 27 childrens' and youths' degree of impairment in daily

  5 28 functioning due to emotional, behavioral, psychological,

  5 29 psychiatric, or substance use problems.

  5 30    4.  The initial block grants may also support an array of

  5 31 programs and services including but not limited to mobile

  5 32 crisis intervention services, or other support intended to

  5 33 prevent more intensive or in=patient interventions, skills

  5 34 training, intensive care coordination, and

  5 35 cognitive=behavioral and multisystemic family therapy.  In

Senate File 2265 - Introduced continued

  6  1 addition, support may be provided for prevention=oriented

  6  2 services including mental health consultations regarding home

  6  3 visits, child welfare, juvenile justice, and maternal and

  6  4 child health services, and consultation for preschool

  6  5 programs.

  6  6    5.  The division shall report regularly to the commission,

  6  7 general assembly, and governor concerning the implementation

  6  8 status of the children's system, including but not limited to

  6  9 an annual report submitted each January.  The report may

  6 10 address funding requirements and statutory amendments

  6 11 necessary to further develop the children's system.

  6 12                           EXPLANATION

  6 13    This bill provides for creation of a mental health services

  6 14 system for children and youth by the division of mental health

  6 15 and disability services of the department of human services.

  6 16    New Code section 225C.51 provides definitions of the terms

  6 17 "child" or "children", "children's system" or "mental health

  6 18 services system for children and youth", "functional

  6 19 impairment", "other qualifying mental health disorder",

  6 20 "serious emotional disturbance", and "youth".  "Youth" is

  6 21 defined to mean a person age 18 or older but less than age 22

  6 22 who met the criteria for having a serious emotional

  6 23 disturbance prior to age 18.

  6 24    New Code section 225C.52 states the purpose and the goals

  6 25 and outcomes desired for the children's system.  The purpose

  6 26 is to improve access for children and youth with serious

  6 27 emotional disturbances and youth with other qualifying mental

  6 28 health disorders to mental health treatment, services, and

  6 29 other support in the least restrictive setting possible so the

  6 30 children and youth can live with their families and remain in

  6 31 their communities.

  6 32    New Code section 225C.53 outlines the role of the

  6 33 department of human services as the lead agency for the

  6 34 children's system and designates the division of mental health

  6 35 and disability services to fulfill various responsibilities
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  7  1 relating to the system.

  7  2    New Code section 252C.54 outlines requirements for the

  7  3 initial implementation of the system in FY 2008=2009 using

  7  4 competitive block grants through existing community mental

  7  5 health centers, providers approved to provide services in

  7  6 place of a community mental health center, and other local

  7  7 service providers, requiring the department to analyze options

  7  8 for leveraging additional Medicaid options, and engaging local

  7  9 school, child welfare, juvenile justice, mental health, and

  7 10 health care professionals.  Certain services, such as

  7 11 school=based mental health services and the development of

  7 12 mental health assessment capacity based in public and

  7 13 nonpublic schools and clinical settings, are required to be

  7 14 supported through the block grants.  The services supported

  7 15 may also include other services such as mobile crisis

  7 16 intervention services and prevention=oriented services.

  7 17    The division is required to regularly report on the status

  7 18 of the implementation to the mental health, mental

  7 19 retardation, developmental disabilities, and brain injury

  7 20 commission, governor, and general assembly, including an

  7 21 annual report each January.

  7 22 LSB 5355SV 82

  7 23 jp/rj/14
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                                       SENATE FILE       
                                       BY  COMMITTEE ON HUMAN

                                           RESOURCES

                                       (SUCCESSOR TO SSB 3113)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act requiring a preliminary investigation to be conducted by

  2    the county medical examiner in the event of the death of a

  3    resident of certain state facilities administered by the

  4    department of human services.

  5 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  6 TLSB 5423SV 82

  7 jp/nh/5
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  1  1    Section 1.  NEW SECTION.  218.64  INVESTIGATION OF DEATH.

  1  2    1.  For the purposes of this section, unless the context

  1  3 otherwise requires, "institution" and "resident" mean the same

  1  4 as defined in section 218.13.

  1  5    2.  Upon the death of a resident of an institution, the

  1  6 county medical examiner shall conduct a preliminary

  1  7 investigation of the death as provided in section 331.802.

  1  8 The cost of the preliminary investigation shall be paid by the

  1  9 department of human services.

  1 10    Sec. 2.  Section 222.12, Code 2007, is amended to read as

  1 11 follows:

  1 12    222.12  DEATHS INVESTIGATED.

  1 13    1.  In the event of a sudden or mysterious Upon the death

  1 14 of a patient of a resource center or the special unit or any

  1 15 private institution for persons with mental retardation, an, a

  1 16 preliminary investigation of the death shall be held conducted

  1 17 as required by section 218.64 by the county medical examiner

  1 18 as provided in section 331.802.  Such a preliminary

  1 19 investigation shall also be conducted in the event of a sudden

  1 20 or mysterious death of a patient in a private institution for

  1 21 persons with mental retardation.  The superintendent of a

  1 22 resource center or a special unit or chief administrative

  1 23 officer of any private institution may request an

  1 24 investigation of the death of any patient by the county

  1 25 medical examiner.

  1 26    2.  Notice of the death of the patient, and the cause

  1 27 thereof of death, shall be sent to the county board of

  1 28 supervisors and to the judge of the court having that had

  1 29 jurisdiction over a committed patient.  The fact of death with

  1 30 the time, place, and alleged cause shall be entered upon the

  1 31 docket of the court.

  1 32    3.  The parent, guardian, or other person responsible for

  1 33 the admission of a patient to such institutions a private

  1 34 institution for persons with mental retardation may also
  1 35 request an such a preliminary investigation by the county
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  2  1 medical examiner in the event of the death of the patient that

  2  2 is not sudden or mysterious.  The person or persons making the

  2  3 request shall be are liable for the expense of such

  2  4 preliminary investigation and payment therefor for the expense
  2  5 may be required in advance.  The expense of a county medical

  2  6 examiner's investigation when requested by the superintendent

  2  7 of a state resource center or a special unit shall be paid

  2  8 from support funds of that institution.
  2  9    Sec. 3.  Section 226.34, Code 2007, is amended to read as

  2 10 follows:

  2 11    226.34  INVESTIGATION OF DEATH == NOTICE.

  2 12    1.  An Upon the death of a patient, the county medical

  2 13 examiner shall conduct a preliminary investigation by the

  2 14 county medical examiner shall be held in those cases where a

  2 15 death shall occur suddenly and without apparent cause, or a

  2 16 patient die and the patient's relatives so request, but in the

  2 17 latter case the relatives making the request shall be liable

  2 18 for the expense of the same, and payment therefor may be

  2 19 required in advance as required by section 218.64, in

  2 20 accordance with section 331.802.

  2 21    2.  When If a patient in any a mental health institute

  2 22 shall die dies from any cause, the superintendent of said the
  2 23 institute shall within three days of the date of death, send

  2 24 by certified mail a written notice of death to all of the

  2 25 following:

  2 26    1.  a.  The decedent's nearest relative.

  2 27    2.  b.  The clerk of the district court of the county from

  2 28 which the patient was committed, and.
  2 29    3.  c.  The sheriff of the county from which the patient

  2 30 was committed.

  2 31    Sec. 4.  Section 331.802, subsection 2, Code 2007, is

  2 32 amended to read as follows:

  2 33    2.  a.  If a person's death affects the public interest,

  2 34 the county medical examiner shall conduct a preliminary

  2 35 investigation of the cause and manner of death, prepare a
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  3  1 written report of the findings, promptly submit the full

  3  2 report to the state medical examiner on forms prescribed for

  3  3 that purpose, and submit a copy of the report to the county

  3  4 attorney.

  3  5    b.  For Except as provided in section 218.64 or as

  3  6 otherwise provided by law, for each preliminary investigation

  3  7 and the preparation and submission of the required reports,

  3  8 the county medical examiner shall receive from the county of

  3  9 appointment a fee determined by the board plus the examiner's

  3 10 actual expenses.  The fee and expenses paid by the county of

  3 11 appointment shall be reimbursed to the county of appointment

  3 12 by the county of the person's residence.  However, if the

  3 13 person's death is caused by a defendant for whom a judgment of

  3 14 conviction and sentence is rendered under section 707.2,

  3 15 707.3, 707.4, 707.5, or 707.6A, the county of the person's

  3 16 residence may recover from the defendant the fee and expenses.

  3 17    c.  The fee and expenses of the county medical examiner who

  3 18 performs an autopsy or conducts an investigation of a person

  3 19 who dies after being brought into this state for emergency

  3 20 medical treatment by or at the direction of an out=of=state

  3 21 law enforcement officer or public authority shall be paid by

  3 22 the state.  A claim for payment shall be filed with the Iowa

  3 23 department of public health.  If moneys are not appropriated

  3 24 to the Iowa department of public health for the payment of

  3 25 autopsies under this subsection paragraph, claims for payment

  3 26 shall be forwarded to the state appeal board and, if

  3 27 authorized by the board, shall be paid out of moneys in the

  3 28 general fund of the state not otherwise appropriated.

  3 29    Sec. 5.  Section 331.802, subsection 3, Code 2007, is

  3 30 amended by adding the following new paragraph:

  3 31    NEW PARAGRAPH.  k.  Death of a person committed or admitted

  3 32 to a state mental health institute, a state resource center,

  3 33 the state training school, or the Iowa juvenile home.

  3 34                           EXPLANATION

  3 35    This bill requires a preliminary investigation to be
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  4  1 conducted by the county medical examiner in the event of the

  4  2 death of a person committed or admitted to certain state

  4  3 facilities administered by the department of human services

  4  4 (DHS).  The cost of the preliminary investigation is required

  4  5 to be paid by DHS.  The facilities affected are the four state

  4  6 mental health institutes, the two state resource centers, the

  4  7 state training school in Eldora, and the Iowa juvenile home in

  4  8 Toledo.

  4  9    The requirements of a preliminary investigation are

  4 10 outlined in current law in Code section 331.802 for any death

  4 11 affecting the public interest and include a determination as

  4 12 to whether the public interest in the death requires an

  4 13 autopsy or other special investigation.

  4 14    New Code section 218.64 applies the preliminary

  4 15 investigation requirement in the event of the death of a

  4 16 resident in Code chapter 218, which provides overall

  4 17 requirements for these facilities.  Existing definitions in

  4 18 Code section 218.13 of the terms "institutions" (the affected

  4 19 facilities) and "resident" (a person committed or admitted to

  4 20 one of the facilities) are adopted by reference.

  4 21    Existing law in Code section 222.12, relating to

  4 22 investigation of deaths at a state resource center, special

  4 23 unit, or a private institution for persons with mental

  4 24 retardation, and Code section 226.34, relating to

  4 25 investigation of the death of a patient in a state mental

  4 26 health institute, are amended to provide the preliminary

  4 27 investigation requirement for any death and reorganize the

  4 28 sections.

  4 29    However, under current law, Code section 222.12, an

  4 30 investigation is required for a sudden or mysterious death in

  4 31 a private institution for persons with mental retardation.

  4 32 This requirement is maintained by the bill along with the

  4 33 existing authorization for the parent, guardian, or other

  4 34 person responsible for a patient's admission to the private

  4 35 institution to request the preliminary investigation to be
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  5  1 conducted for a death that is not sudden or mysterious.

  5  2    Code section 331.802 is amended to include the requirement

  5  3 for preliminary investigation of a death of a resident of a

  5  4 DHS institution in the list of deaths affecting the public

  5  5 interest for which such a preliminary investigation is

  5  6 required and to reference the payment responsibility assigned

  5  7 by the bill to DHS.

  5  8 LSB 5423SV 82

  5  9 jp/nh/5
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Senate File 2267 - Introduced
                                       SENATE FILE       
                                       BY  COMMITTEE ON NATURAL

                                           RESOURCES AND ENVIRONMENT

                                       (SUCCESSOR TO SF 2202)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to rules for discharging wastewater from water

  2    well drilling sites.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6093SV 82

  5 tw/nh/5
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  1  1    Section 1.  NEW SECTION.  455B.198  WASTEWATER DISCHARGE

  1  2 FROM WELL DRILLING SITES == RULES.

  1  3    1.  The commission shall adopt rules to regulate the

  1  4 discharge of wastewater from water well drilling sites.  The

  1  5 rules shall incorporate the following considerations:

  1  6    a.  The size of the well as measured by the flow of water

  1  7 in gallons per minute.

  1  8    b.  The best management practices to address wastewater

  1  9 discharge.

  1 10    c.  Requirements for notification to the department prior

  1 11 to the commencement of drilling operations.

  1 12    d.  Requirements for retention of records for a well.

  1 13    e.  Reasonable and appropriate limitations on wastewater

  1 14 discharge that take into consideration the need for the well

  1 15 and the need to protect the environment.

  1 16    2.  The commission shall have the authority in the rules to

  1 17 provide for the issuance of a general permit and to establish

  1 18 fees sufficient to recover the costs of issuing the general

  1 19 permits.

  1 20    3.  The commission shall convene an advisory committee that

  1 21 includes representatives of the Iowa water well association to

  1 22 assist in the development of the rules.

  1 23    4.  The rules shall be adopted no later than July 31, 2009.

  1 24                           EXPLANATION

  1 25    This bill relates to water well drilling.

  1 26    The bill directs the environmental protection commission to

  1 27 develop rules for water well drilling and requires the rules

  1 28 to incorporate the following considerations:  the size of the

  1 29 well as measured by the flow of water in gallons per minute,

  1 30 the best management practices for reducing the level of

  1 31 wastewater discharge, requirements for notification to the

  1 32 department prior to the commencement of drilling operations,

  1 33 requirements for retention of records for a well, and

  1 34 reasonable and appropriate limitations on wastewater discharge

  1 35 that take into consideration the need for the well against the

Senate File 2267 - Introduced continued

  2  1 need to protect the environment.

  2  2    The bill directs the commission to convene an advisory

  2  3 committee of representatives from the Iowa water well

  2  4 association to assist in the development of the rules.

  2  5    The bill provides that the rules be adopted no later than

  2  6 July 31, 2009.

  2  7 LSB 6093SV 82

  2  8 tw/nh/5
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Senate File 2268 - Introduced
                                       SENATE FILE       
                                       BY  COMMITTEE ON ECONOMIC

                                           GROWTH

                                       (SUCCESSOR TO SSB 3131)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to programs administered by the commission on

  2    volunteer service by establishing Iowa summer youth corps and

  3    green corps programs, creating the Iowa summer youth corps

  4    account and making appropriations from the account, excluding

  5    certain payments provided to an AmeriCorps volunteer from

  6    state income tax, and providing a retroactive applicability

  7    provision.

  8 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  9 TLSB 5497SV 82

 10 jp/nh/24
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  1  1    Section 1.  NEW SECTION.  15H.5  IOWA SUMMER YOUTH CORPS.

  1  2    1.  For the purposes of this section, "service=learning"

  1  3 means a teaching and learning strategy that integrates

  1  4 meaningful community service with instruction and reflection

  1  5 to enrich the learning experience, teach civic responsibility,

  1  6 and strengthen communities.

  1  7    2.  The Iowa summer youth corps program is established to

  1  8 provide meaningful summer enrichment programming to Iowa

  1  9 youth.  The program shall be administered by the Iowa

  1 10 commission on volunteer service by issuing grants for projects

  1 11 implemented in accordance with program requirements.  The

  1 12 commission shall adopt administrative rules for the program,

  1 13 including but not limited to incentives, grant criteria, and

  1 14 grantee selection processes.

  1 15    3.  The program shall provide grants for projects that

  1 16 utilize a service=learning approach during the summer months

  1 17 to enhance student achievement and summer learning retention,

  1 18 teach meaningful job skills to Iowa youth, engage Iowa youth

  1 19 in their communities, and provide positive youth development

  1 20 experiences.  The service=learning approach shall be

  1 21 integrated into the program using science, technology,

  1 22 engineering, mathematics, social studies, civic literacy, or

  1 23 other appropriate curricula identified by the department of

  1 24 education.

  1 25    4.  The program shall involve the youth participating in

  1 26 the program in service=learning activities with one or more of

  1 27 the following focuses:

  1 28    a.  Energy conservation in the youth's community, including

  1 29 conducting educational outreach on energy conservation and

  1 30 working to improve energy efficiency in low=income housing and

  1 31 public spaces.

  1 32    b.  Emergency and disaster preparedness.

  1 33    c.  Improving access to and obtaining the benefits from

  1 34 providing computers and other emerging technologies in public

  1 35 settings, including in low=income or rural communities, senior
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  2  1 centers and communities, schools, libraries, and other public

  2  2 settings.

  2  3    d.  Mentoring of middle school youth while involving all

  2  4 participants in service=learning to address unmet human,

  2  5 educational, environmental, public safety, or emergency

  2  6 disaster preparedness needs in the participants' community.

  2  7    e.  Establishing or implementing summer of service projects

  2  8 during the summer months.  Budgeting for a summer of service

  2  9 project shall include the cost of recruitment, training, and

  2 10 placement of service=learning coordinators.  A summer of

  2 11 service project shall comply with all of the following

  2 12 requirements:

  2 13    (1)  Youth participating in a project will be enrolled in

  2 14 grades six through twelve in the school year which begins

  2 15 immediately following the end of a project.

  2 16    (2)  The focus of each project shall be community=based

  2 17 service=learning activities that address unmet human,

  2 18 educational, environmental, emergency and disaster

  2 19 preparedness, and public service needs.  Environmental needs

  2 20 addressed may include energy conservation, water quality, and

  2 21 land stewardship.

  2 22    (3)  The activities for each project shall be intensive,

  2 23 structured, supervised, and designed to produce identifiable

  2 24 improvements to the community.  The activities may include the

  2 25 extension of school year service=learning programs into the

  2 26 summer months.

  2 27    5.  a.  Funding for the Iowa summer youth corps program

  2 28 shall be paid from appropriations and other funds credited to

  2 29 the Iowa summer youth corps account for purposes of the

  2 30 program, which account shall be created within the department

  2 31 of economic development under the authority of the commission.

  2 32 Moneys available in the account for a fiscal year are

  2 33 appropriated to the commission to be used for the program.

  2 34    b.  The commission shall manage the program in a manner to

  2 35 maximize the leveraging of federal, local, and private funding
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  3  1 opportunities that increase or amplify program impact and

  3  2 service=learning opportunities.  The commission shall also

  3  3 encourage collaboration with, and utilization of, other

  3  4 national and community service programs.

  3  5    c.  The commission shall give priority consideration to

  3  6 approving those projects that target communities that have

  3  7 disproportionately high rates of juvenile crime or low rates

  3  8 of high school graduation.

  3  9    d.  The commission shall include progress information

  3 10 concerning implementation of the program in the quarterly

  3 11 reports made to the governor and general assembly in

  3 12 accordance with section 15H.2.

  3 13    6.  a.  Notwithstanding any contrary provision of chapter

  3 14 8A, subchapter IV, or chapter 96, a person participating in

  3 15 the Iowa summer youth corps program shall be exempt from merit

  3 16 system requirements and shall not be eligible to receive

  3 17 unemployment compensation benefits.

  3 18    b.  If a stipend is provided to a youth participating in

  3 19 the program, the youth shall be age fourteen through eighteen.

  3 20    c.  A youth participating in a summer of service project

  3 21 that either has an education award or no compensation shall

  3 22 comply with the grade level requirements specified for summer

  3 23 of service project participation.

  3 24    d.  A project that uses funding for an AmeriCorps young

  3 25 adult component within the project design shall limit

  3 26 participation in the component to young adults who are age

  3 27 eighteen through twenty=five at the time of enrollment in the

  3 28 project.

  3 29    Sec. 2.  NEW SECTION.  15H.6  IOWA GREEN CORPS PROGRAM.

  3 30    1.  The Iowa commission on volunteer service, in

  3 31 collaboration with the department of natural resources, the

  3 32 department of workforce development, and the utilities board

  3 33 of the department of commerce shall establish an Iowa green

  3 34 corps program.  The commission shall work with the

  3 35 collaborating agencies in developing a strategy for attracting

Senate File 2268 - Introduced continued

  4  1 additional financial resources for the program from other

  4  2 sources which may include but are not limited to private

  4  3 utilities, local municipalities, and federal funding sources.

  4  4    2.  The program shall utilize AmeriCorps or Iowa summer

  4  5 youth corps program volunteers to provide capacity building

  4  6 activities, training, and implementation of major

  4  7 transformative projects in communities.  The project selection

  4  8 shall emphasize energy efficiency, historic preservation, and

  4  9 storm water reduction and management.

  4 10    3.  The capacity building activities shall be targeted in

  4 11 communities that are already working with existing community

  4 12 improvement programs, including but not limited to the Iowa

  4 13 great places program established under section 303.3C and the

  4 14 green streets program administered by the department of

  4 15 economic development.

  4 16    Sec. 3.  Section 422.7, Code Supplement 2007, is amended by

  4 17 adding the following new subsection:

  4 18    NEW SUBSECTION.  23.  Subtract, to the extent included, the

  4 19 amount of AmeriCorps living allowance payments and federal

  4 20 Segal education award payments.

  4 21    Sec. 4.  RETROACTIVE APPLICABILITY.  The provision of this

  4 22 Act amending section 422.7 is retroactively applicable to

  4 23 January 1, 2008, and is applicable on and after that date.

  4 24                           EXPLANATION

  4 25    This bill relates to programs administered by the

  4 26 commission on volunteer service by establishing Iowa summer

  4 27 youth corps and green corps programs, creating the Iowa summer

  4 28 youth corps account and making appropriations from the

  4 29 account, excluding certain payments provided to an AmeriCorps

  4 30 volunteer from state income tax, and providing a retroactive

  4 31 applicability provision.

  4 32    New Code section 15H.5 establishes the Iowa summer youth

  4 33 corps program under the authority of the commission to provide

  4 34 meaningful summer enrichment programming to Iowa youth,

  4 35 requires the program to be implemented by grants for projects,
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  5  1 defines the term "service=learning", requires the

  5  2 participating youth to be engaged with various specified

  5  3 service=learning activities, outlines requirements for "summer

  5  4 of service" projects for youth who will be entering grades six

  5  5 through 12, creates an Iowa summer youth corps account, and

  5  6 appropriates any funding available in the account to the

  5  7 commission for the program.

  5  8    A participant in the youth corps program is exempt from

  5  9 state merit system requirements and is not eligible to receive

  5 10 unemployment compensation benefits.  If a stipend is provided,

  5 11 the participant must be age 14 through 18.  If a project uses

  5 12 funding for an AmeriCorps young adult component, participation

  5 13 in the component is limited to young adults who are age 18

  5 14 through 25 at the time of enrollment.

  5 15    New Code section 15H.6 directs the commission on volunteer

  5 16 service, in collaboration with the departments of natural

  5 17 resources and workforce development, and the utilities board,

  5 18 to establish an Iowa green corps program.  The program is

  5 19 required to use AmeriCorps or Iowa summer youth corps program

  5 20 volunteers to provide capacity building activities, training,

  5 21 and implementation of major transformative projects in

  5 22 communities.  The project selection shall emphasize energy

  5 23 efficiency, historic preservation, and storm water reduction

  5 24 and management.  The capacity building activities are required

  5 25 to be targeted to communities that are already working with

  5 26 existing community improvement programs.

  5 27    Code section 422.7 is amended to exclude from state

  5 28 individual income tax the amount of AmeriCorps living

  5 29 allowance payments and federal Segal education award payments.

  5 30 This provision applies retroactively to January 1, 2008, for

  5 31 tax years beginning on or after that date.

  5 32 LSB 5497SV 82

  5 33 jp/nh/24
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    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act revising family investment program requirements for

  2    limited benefit plans.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5371SV 82

  5 jp/nh/5
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  1  1    Section 1.  Section 239B.9, subsection 1, paragraph b,

  1  2 subparagraph (2), Code 2007, is amended to read as follows:

  1  3    (2)  A limited benefit plan subsequent to a first limited

  1  4 benefit plan chosen by the same individual participant shall

  1  5 provide for a six=month specified period of ineligibility of

  1  6 six months or less beginning with the effective date of the

  1  7 limited benefit plan and continuing indefinitely following the

  1  8 six=month specified period until the individual participant

  1  9 completes significant contact with or action in regard to the

  1 10 JOBS program.  The department shall adopt rules defining the

  1 11 circumstances for which a particular period of ineligibility

  1 12 will be specified.
  1 13    Sec. 2.  Section 239B.9, subsection 4, paragraph b, Code

  1 14 2007, is amended to read as follows:

  1 15    b.  A participant who chooses a subsequent limited benefit

  1 16 plan may reconsider that choice at any time following the

  1 17 required period of ineligibility specified in accordance with

  1 18 subsection 1.

  1 19                           EXPLANATION

  1 20    This bill revises the family investment program (FIP) and

  1 21 promoting independence and self=sufficiency through employment

  1 22 job opportunities and basic skills (PROMISE JOBS) program

  1 23 requirements for limited benefit plans.  The PROMISE JOBS

  1 24 program is the work and training component of FIP.

  1 25    Under current law, Code section 239B.9 outlines the

  1 26 requirements for a limited benefit plan that is applied if a

  1 27 FIP participant chooses not to sign a family investment

  1 28 agreement or fulfill the terms of the agreement.  A limited

  1 29 benefit plan is a period of time in which a FIP participant or

  1 30 a member of a participant family is ineligible for cash

  1 31 assistance.  Current law provides that a first limited benefit

  1 32 plan continues indefinitely until the participant completes

  1 33 significant contact with or action regarding the PROMISE JOBS

  1 34 program.  Current law also provides that a subsequent limited

  1 35 benefit plan applies for at least six months and then
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  2  1 continues until the participant completes significant contact

  2  2 with or action regarding the PROMISE JOBS program.

  2  3    The bill removes the minimum six=month ineligibility period

  2  4 currently required for subsequent limited benefit plans.

  2  5 Instead, the bill provides the ineligibility period applies

  2  6 for six months or less as specified according to circumstances

  2  7 to be outlined in administrative rules adopted by the

  2  8 department.

  2  9 LSB 5371SV 82

  2 10 jp/nh/5
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    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to the operation and responsibilities of the

  2    state and local governments by creating a government

  3    restructuring council, establishing a government restructuring

  4    council fund, and providing an effective date.

  5 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  6 TLSB 6327XS 82

  7 md/nh/5
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  1  1    Section 1.  NEW SECTION.  8.70  GOVERNMENT RESTRUCTURING

  1  2 COUNCIL.

  1  3    1.  A government restructuring council is created

  1  4 consisting of sixteen voting members and four ex officio,

  1  5 nonvoting members.

  1  6    a.  Voting members of the council shall be appointed as

  1  7 follows:

  1  8    (1)  Two members representing county government appointed

  1  9 by the president of the Iowa state association of counties.

  1 10 One member shall be from a county with a population greater

  1 11 than twenty thousand and one member shall be from a county

  1 12 with a population of twenty thousand or less.

  1 13    (2)  Two members representing city government appointed by

  1 14 the president of the Iowa league of cities.  One member shall

  1 15 be from a city with a population greater than two thousand and

  1 16 one member shall be from a city with a population of two

  1 17 thousand or less.

  1 18    (3)  Two members representing school districts appointed by

  1 19 the president of the Iowa association of school boards.  One

  1 20 member shall be from a school district with an enrollment

  1 21 greater than one thousand students and one member shall be

  1 22 from a school district with an enrollment of one thousand

  1 23 students or less.

  1 24    (4)  One member from a metropolitan planning organization,

  1 25 appointed by the governor.

  1 26    (5)  Two members designated by the president of the

  1 27 American federation of state, county, and municipal employees,

  1 28 Iowa council 61.  One member shall be a state employee and one

  1 29 member shall be an employee of a local government.

  1 30    (6)  One member representing the Iowa state education

  1 31 association appointed by the Iowa state education association

  1 32 president.

  1 33    (7)  One member who is a professor of public administration

  1 34 appointed by the state board of regents.

  1 35    (8)  Two members appointed by the governor, both of whom
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  2  1 shall possess private business expertise and who are employees

  2  2 or officers of Iowa businesses having revenues in excess of

  2  3 one billion dollars.

  2  4    (9)  One member designated by the president of the Iowa

  2  5 taxpayers association.

  2  6    (10)  Two members representing organizations that

  2  7 specialize in the delivery of services to Iowans, appointed by

  2  8 the governor.

  2  9    b.  Four ex officio, nonvoting members of the general

  2 10 assembly shall be appointed, one each appointed by the

  2 11 majority leader of the senate, the minority leader of the

  2 12 senate, the speaker of the house of representatives, and the

  2 13 minority leader of the house of representatives.

  2 14    2.  a.  The council shall expire no later than January 1,

  2 15 2010.  Terms of all members shall be for the duration of the

  2 16 council.

  2 17    b.  A vacancy shall be filled in the same manner as the

  2 18 original appointment was made for the unexpired portion of the

  2 19 term.

  2 20    c.  Members of the council shall be allowed their actual

  2 21 and necessary expenses incurred in the performance of their

  2 22 duties.  Per diem and expenses paid to council members shall

  2 23 be paid from moneys appropriated to the government

  2 24 restructuring fund, except that the per diem and expenses of

  2 25 members of the general assembly shall be paid pursuant to

  2 26 section 2.12.

  2 27    d.  The council shall convene its first meeting no later

  2 28 than October 1, 2008, and shall elect one of its voting

  2 29 members as chairperson.  The council shall meet at the call of

  2 30 the chairperson or when a majority of the voting members of

  2 31 the council files a written request with the chairperson for a

  2 32 meeting.  Written notice of the time and place of each meeting

  2 33 shall be given to each member of the council.

  2 34    e.  A majority of the voting members of the council

  2 35 constitutes a quorum.  Any action taken by the council must be
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  3  1 adopted by the affirmative vote of a majority of its voting

  3  2 membership.

  3  3    f.  The council is located for administrative purposes

  3  4 within the department.  The department shall provide office

  3  5 space, staff assistance, administrative support, and necessary

  3  6 supplies and equipment to the council.

  3  7    Sec. 2.  NEW SECTION.  8.71  DUTIES OF COUNCIL.

  3  8    The government restructuring council shall do all of the

  3  9 following:

  3 10    1.  Promote, encourage, and advance innovation and

  3 11 efficiency in state and local governance.

  3 12    2.  Convene public hearings throughout the state to solicit

  3 13 public comment on the current strengths and deficiencies of

  3 14 government services.

  3 15    3.  Conduct a review and analysis of the state and local

  3 16 governance structure, and to the extent possible consider and

  3 17 incorporate expertise of other units of government and

  3 18 previous research.

  3 19    4.  Develop and approve recommendations for all of the

  3 20 following:

  3 21    a.  Which services should be provided by a unit of

  3 22 government and which services should be provided by another

  3 23 entity.

  3 24    b.  Which unit of government is best equipped and most

  3 25 efficient at providing certain services.

  3 26    c.  Which unit of government should be responsible for

  3 27 financing certain services.

  3 28    5.  Identify ways a unit of government may leverage

  3 29 resources to improve services and develop a competitive

  3 30 advantage.

  3 31    6.  Recommend ways to eliminate the duplication of

  3 32 government administration and services.

  3 33    7.  Identify government services that require modernization

  3 34 to increase efficiency.

  3 35    8.  On or before January 1, 2010, submit to the general
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  4  1 assembly, as provided in section 7A.11A, and to the office of

  4  2 the governor a report and recommendations for legislation that

  4  3 would increase efficiency, provide flexibility, and improve

  4  4 government services.

  4  5    Sec. 3.  NEW SECTION.  8.72  GOVERNMENT RESTRUCTURING

  4  6 COUNCIL FUND.

  4  7    1.  A government restructuring council fund is established

  4  8 as a separate fund in the state treasury under the control of

  4  9 the department.

  4 10    2.  All funds received by the department for purposes of

  4 11 the government restructuring council, including but not

  4 12 limited to gifts, transfers, endowments, and appropriations,

  4 13 shall be credited to the fund and are appropriated to the

  4 14 council to be invested or used to support the duties of the

  4 15 council.

  4 16    3.  Notwithstanding section 8.33, any balance in the fund

  4 17 on June 30 of any fiscal year shall not revert to the general

  4 18 fund of the state.

  4 19    4.  Upon expiration of the council, all fund balances from

  4 20 appropriations of state funds shall be returned to the general

  4 21 fund of the state and all other assets shall be transferred to

  4 22 the general fund of the state, subject to any conditions or

  4 23 restrictions previously placed on the assets.

  4 24    Sec. 4.  NEW SECTION.  8.73  FUTURE REPEAL OF COUNCIL.

  4 25    Sections 8.70 through 8.72 and this section are repealed

  4 26 effective January 1, 2010.

  4 27    Sec. 5.  EFFECTIVE DATE.  This Act, being deemed of

  4 28 immediate importance, takes effect upon enactment.

  4 29                           EXPLANATION

  4 30    This bill establishes a government restructuring council.

  4 31 The council is located in the department of management for

  4 32 administrative purposes.  Members of the council represent

  4 33 county and city governments, school districts, education

  4 34 associations, state and local employee organizations, private

  4 35 service organizations, a taxpayer advocacy organization, and
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  5  1 the private business sector.  The bill also requires the

  5  2 council to include a professor of public administration

  5  3 appointed by the board of regents.  Four members of the

  5  4 general assembly are also appointed as nonvoting members of

  5  5 the council.

  5  6    The bill directs the council to promote, encourage, and

  5  7 advance innovation and efficiency in state and local

  5  8 governance, convene public hearings throughout the state to

  5  9 solicit public comment on the strengths and deficiencies of

  5 10 government services, develop recommendations for the types of

  5 11 services that should be provided by a unit of government and

  5 12 which unit of government should provide such service, identify

  5 13 ways to leverage resources to improve services, eliminate the

  5 14 duplication of government administration and services, and

  5 15 identify services that would benefit from modernization.

  5 16    The bill requires the council to submit to the general

  5 17 assembly and to the governor a report and recommendations for

  5 18 legislation that would increase efficiency, provide

  5 19 flexibility, and improve government services no later than

  5 20 January 1, 2010.

  5 21    The bill creates a government restructuring council fund

  5 22 for the purpose of supporting the duties of the council.

  5 23    The bill specifies that the council expires no later than

  5 24 January 1, 2010.

  5 25    The bill takes effect upon enactment.

  5 26 LSB 6327XS 82

  5 27 md/nh/5
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    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act limiting the hours an employee may work in a

  2    twenty=four=hour period.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6050XS 82

  5 ak/nh/8
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  1  1    Section 1.  Section 84A.5, subsection 4, Code Supplement

  1  2 2007, is amended to read as follows:

  1  3    4.  The division of labor services is responsible for the

  1  4 administration of the laws of this state under chapters 88,

  1  5 88A, 88B, 89, 89A, 89B, 90A, 91, 91A, 91C, 91D, 91E, 91F, 92,

  1  6 and 94A, and section 85.68.  The executive head of the

  1  7 division is the labor commissioner, appointed pursuant to

  1  8 section 91.2.

  1  9    Sec. 2.  NEW SECTION.  91F.1  WORK HOURS RESTRICTION.

  1 10    1.  An employee, as defined in section 91A.2, shall not

  1 11 work more than fourteen hours in a twenty=four=hour period for

  1 12 an employer, as defined in section 91A.2.

  1 13    2.  If subsection 1 is inconsistent or conflicts with the

  1 14 federal Fair Labor Standards Act, 29 U.S.C. } 211, the

  1 15 division of labor services of the department of workforce

  1 16 development shall adjust the applicability of the provision,

  1 17 but only to the extent necessary to eliminate the

  1 18 inconsistency or conflict.

  1 19                           EXPLANATION

  1 20    This bill prohibits an employer from scheduling an employee

  1 21 to work more than 14 hours in a 24=hour period.  The bill

  1 22 provides that if there is a conflict with federal labor laws,

  1 23 the applicability of the provision shall be adjusted as

  1 24 necessary to eliminate the conflict.

  1 25    The bill is placed under the administration of the division

  1 26 of labor services of the department of workforce development.

  1 27 LSB 6050XS 82

  1 28 ak/nh/8
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Senate Study Bill 3246 
                                       SENATE FILE       
                                       BY  (PROPOSED COMMITTEE ON

                                            TRANSPORTATION BILL BY

                                            CHAIRPERSON RIELLY)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act modifying uninsured and underinsured motor vehicle

  2    liability coverage requirements.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5853SC 82

  5 av/nh/5
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  1  1    Section 1.  Section 516A.1, Code 2007, is amended to read

  1  2 as follows:

  1  3    516A.1  COVERAGE INCLUDED IN EVERY LIABILITY POLICY ==

  1  4 REJECTION BY INSURED.

  1  5    No automobile liability or motor vehicle liability

  1  6 insurance policy insuring against liability for bodily injury

  1  7 or death arising out of the ownership, maintenance, or use of

  1  8 a motor vehicle shall be delivered or issued for delivery in

  1  9 this state with respect to any motor vehicle registered or

  1 10 principally garaged in this state, unless coverage is provided

  1 11 in such policy or supplemental thereto, for the protection of

  1 12 persons insured under such policy who are legally entitled to

  1 13 recover damages from the owner or operator of an uninsured

  1 14 motor vehicle or a hit=and=run motor vehicle or an

  1 15 underinsured motor vehicle because of bodily injury, sickness,

  1 16 or disease, including death resulting therefrom, caused by

  1 17 accident and arising out of the ownership, maintenance, or use

  1 18 of such uninsured or underinsured motor vehicle, or arising

  1 19 out of physical contact of such hit=and=run motor vehicle with

  1 20 the person insured or with a motor vehicle which the person

  1 21 insured is occupying at the time of the accident.  Both the

  1 22 uninsured motor vehicle or hit=and=run motor vehicle coverage,

  1 23 and the underinsured motor vehicle coverage shall include

  1 24 limits for bodily injury or death at least equal to those

  1 25 stated in section 321A.1, subsection 11 of the bodily injury

  1 26 or death coverage of the insurance policy.  However, neither

  1 27 the uninsured motor vehicle or hit=and=run motor vehicle

  1 28 coverage nor the underinsured motor vehicle coverage is

  1 29 required to exceed five hundred thousand dollars.  The form

  1 30 and provisions of such coverage shall be examined and approved

  1 31 by the commissioner of insurance.

  1 32    However, the named insured may reject all of such coverage,

  1 33 but not only the specific dollar amount of the coverage, or

  1 34 reject the uninsured motor vehicle (hit=and=run motor vehicle)

  1 35 coverage, or reject the underinsured motor vehicle coverage,

Senate Study Bill 3246 continued

  2  1 by written rejections signed by the named insured.  If

  2  2 rejection is made on a form or document furnished by an

  2  3 insurance company or insurance producer, it shall be on a

  2  4 separate sheet of paper which contains only the rejection and

  2  5 information directly related to it.  Such coverage need not be

  2  6 provided in or supplemental to a renewal policy if the named

  2  7 insured has rejected the coverage in connection with a policy

  2  8 previously issued to the named insured by the same insurer.

  2  9                           EXPLANATION

  2 10    This bill relates to uninsured or hit=and=run and

  2 11 underinsured motor vehicle liability insurance coverage

  2 12 requirements.  The bill provides that limits in insurance

  2 13 policies for such coverage must equal those of the bodily

  2 14 injury or death coverage of the policy, up to an amount of

  2 15 $500,000 for each coverage.  Currently, uninsured or

  2 16 hit=and=run and underinsured coverage limits are required only

  2 17 in the amount required to show proof of financial

  2 18 responsibility, which is $15,000 for the bodily injury or

  2 19 death of one person and $40,000 for the bodily injury or death

  2 20 of two or more persons.

  2 21    The bill also allows an insured to reject all uninsured or

  2 22 hit=and=run and underinsured coverage, but not only the

  2 23 specific dollar amount of the coverage.

  2 24 LSB 5853SC 82

  2 25 av/nh/5
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Senate Study Bill 3247 
                                       SENATE FILE       
                                       BY  (PROPOSED COMMITTEE ON

                                            GOVERNMENT OVERSIGHT BILL

                                            BY CHAIRPERSON COURTNEY)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act concerning the ability of the lottery authority to operate

  2    a joint lottery with a lottery operated outside of the United

  3    States.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6558SC 82

  6 ec/rj/24
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  1  1    Section 1.  Section 99G.21, subsection 2, paragraph f, Code

  1  2 2007, is amended to read as follows:

  1  3    f.  To enter into written agreements with one or more other

  1  4 states or territories of the United States, or one or more

  1  5 political subdivisions of another state or territory of the

  1  6 United States, or any entity lawfully operating a lottery

  1  7 outside the United States for the operation, marketing, and

  1  8 promotion of a joint lottery or joint lottery game.  For the

  1  9 purposes of this subsection, any lottery with which the

  1 10 authority reaches an agreement or compact shall meet the

  1 11 criteria for security, integrity, and finance set by the

  1 12 board.

  1 13                           EXPLANATION

  1 14    This bill eliminates the ability of the lottery authority

  1 15 to enter into an agreement for a joint lottery with an entity

  1 16 operating a lottery outside the United States.

  1 17 LSB 6558SC 82

  1 18 ec/rj/24
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                                       SENATE FILE       
                                       BY  (PROPOSED COMMITTEE ON

                                            JUDICIARY BILL BY

                                            CHAIRPERSON KREIMAN)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to business associations, by providing for

  2    limited liability companies and conversion involving

  3    corporations, providing fees and penalties, and providing an

  4    effective date.

  5 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  6 TLSB 5668SC 82

  7 da/rj/5
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  1  1                           DIVISION I

  1  2                     UNIFORM ACT PROVISIONS

  1  3                            ARTICLE 1

  1  4                       GENERAL PROVISIONS

  1  5    Section 1.  NEW SECTION.  489.101  SHORT TITLE.

  1  6    This chapter may be cited as the "Revised Uniform Limited

  1  7 Liability Company Act".

  1  8    Sec. 2.  NEW SECTION.  489.102  DEFINITIONS.

  1  9    As used in this chapter:

  1 10    1.  "Certificate of organization" means the certificate

  1 11 required by section 489.201.  The term includes the

  1 12 certificate as amended or restated.

  1 13    2.  "Contribution" means any benefit provided by a person

  1 14 to a limited liability company that is any of the following:

  1 15    a.  In order to become a member upon formation of the

  1 16 company and in accordance with an agreement between or among

  1 17 the persons that have agreed to become the initial members of

  1 18 the company.

  1 19    b.  In order to become a member after formation of the

  1 20 company and in accordance with an agreement between the person

  1 21 and the company.

  1 22    c.  In the person's capacity as a member and in accordance

  1 23 with the operating agreement or an agreement between the

  1 24 member and the company.

  1 25    3.  "Domestic cooperative" means an entity organized on a

  1 26 cooperative basis under chapter 497, 498, or 499, or a

  1 27 cooperative organized under chapter 501 or 501A.

  1 28    4.  "Debtor in bankruptcy" means a person that is the

  1 29 subject of any of the following:

  1 30    a.  An order for relief under Title 11 of the United States

  1 31 Code or a successor statute of general application.

  1 32    b.  A comparable order under federal, state, or foreign law

  1 33 governing insolvency.

  1 34    5.  "Deliver" or "delivery" means any method of delivery

  1 35 used in conventional commercial practice, including delivery
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  2  1 in person, by mail, commercial delivery, and electronic

  2  2 transmission.

  2  3    6.  "Distribution", except as otherwise provided in section

  2  4 489.405, subsection 6, means a transfer of money or other

  2  5 property from a limited liability company to another person on

  2  6 account of a transferable interest.

  2  7    7.  "Effective", with respect to a record required or

  2  8 permitted to be delivered to the secretary of state for filing

  2  9 under this chapter, means effective under section 489.205,

  2 10 subsection 3.

  2 11    8.  "Electronic transmission" means any process of

  2 12 communication not directly involving the physical transfer of

  2 13 paper that is suitable for the retention, retrieval, and

  2 14 reproduction of information by the recipient.

  2 15    9.  "Foreign limited liability company" means an

  2 16 unincorporated entity formed under the law of a jurisdiction

  2 17 other than this state and denominated by that law as a limited

  2 18 liability company.

  2 19    10.  "Limited liability company", except in the phrase

  2 20 "foreign limited liability company", means an entity formed

  2 21 under this chapter.

  2 22    11.  "Manager" means a person that under the operating

  2 23 agreement of a manager=managed limited liability company is

  2 24 responsible, alone or in concert with others, for performing

  2 25 the management functions stated in section 489.407, subsection

  2 26 3.

  2 27    12.  "Manager=managed limited liability company" means a

  2 28 limited liability company that qualifies under section

  2 29 489.407, subsection 1.

  2 30    13.  "Member" means a person that has become a member of a

  2 31 limited liability company under section 489.401 and has not

  2 32 dissociated under section 489.602.

  2 33    14.  "Member=managed limited liability company" means a

  2 34 limited liability company that is not a manager=managed

  2 35 limited liability company.
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  3  1    15.  "Operating agreement" means the agreement, whether or

  3  2 not referred to as an operating agreement and whether oral, in

  3  3 a record, implied, or in any combination thereof, of all the

  3  4 members of a limited liability company, including a sole

  3  5 member, concerning the matters described in section 489.110,

  3  6 subsection 1.  The term includes the agreement as amended or

  3  7 restated.

  3  8    16.  "Organizer" means a person that acts under section

  3  9 489.201 to form a limited liability company.

  3 10    17.  "Person" means an individual, corporation, business

  3 11 trust, estate, trust, partnership, limited liability company,

  3 12 association, joint venture, public corporation, government or

  3 13 governmental subdivision, agency, or instrumentality, or any

  3 14 other legal or commercial entity.

  3 15    18.  "Principal office" means the principal executive

  3 16 office of a limited liability company or foreign limited

  3 17 liability company, whether or not the office is located in

  3 18 this state.

  3 19    19.  "Record" means information that is inscribed on a

  3 20 tangible medium or that is stored in an electronic or other

  3 21 medium and is retrievable in perceivable form.

  3 22    20.  "Registered office" means any of the following:

  3 23    a.  The office that a limited liability company is required

  3 24 to designate and maintain under section 489.113.

  3 25    b.  The principal office of a foreign limited liability

  3 26 company.

  3 27    21.  "Sign" means, with the present intent to authenticate

  3 28 or adopt a record to do any of the following:

  3 29    a.  Execute or adopt a tangible symbol.

  3 30    b.  Attach to or logically associate with the record an

  3 31 electronic symbol, sound, or process.

  3 32    22.  "State" means a state of the United States, the

  3 33 District of Columbia, Puerto Rico, the United States Virgin

  3 34 Islands, or any territory or insular possession subject to the

  3 35 jurisdiction of the United States.
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  4  1    23.  "Transfer" includes an assignment, conveyance, deed,

  4  2 bill of sale, lease, mortgage, security interest, encumbrance,

  4  3 gift, or transfer by operation of law.

  4  4    24.  "Transferable interest" means the right, as originally

  4  5 associated with a person's capacity as a member, to receive

  4  6 distributions from a limited liability company in accordance

  4  7 with the operating agreement, whether or not the person

  4  8 remains a member or continues to own any part of the right.

  4  9    25.  "Transferee" means a person to which all or part of a

  4 10 transferable interest has been transferred, whether or not the

  4 11 transferor is a member.

  4 12    Sec. 3.  NEW SECTION.  489.103  KNOWLEDGE == NOTICE.

  4 13    1.  A person knows a fact when the person has or is any of

  4 14 the following:

  4 15    a.  Has actual knowledge of it.

  4 16    b.  Is deemed to know it under subsection 4, paragraph "a",

  4 17 or law other than this chapter.

  4 18    2.  A person has notice of a fact when the person has or is

  4 19 any of the following:

  4 20    a.  Has reason to know the fact from all of the facts known

  4 21 to the person at the time in question.

  4 22    b.  Is deemed to have notice of the fact under subsection

  4 23 4, paragraph "b".

  4 24    3.  A person notifies another of a fact by taking steps

  4 25 reasonably required to inform the other person in ordinary

  4 26 course, whether or not the other person knows the fact.

  4 27    4.  A person that is not a member is deemed both of the

  4 28 following:

  4 29    a.  To know of a limitation on authority to transfer real

  4 30 property as provided in section 489.302, subsection 7.

  4 31    b.  To have notice of all of the following regarding a

  4 32 limited liability company's:

  4 33    (1)  Dissolution, ninety days after a statement of

  4 34 dissolution under section 489.702, subsection 2, paragraph

  4 35 "b", subparagraph (1), becomes effective.
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  5  1    (2)  Termination, ninety days after a statement of

  5  2 termination under section 489.702, subsection 2, paragraph

  5  3 "b", subparagraph (6), becomes effective.

  5  4    (3)  Merger, conversion, or domestication, ninety days

  5  5 after articles of merger, conversion, or domestication under

  5  6 article 10 become effective.

  5  7    Sec. 4.  NEW SECTION.  489.104  NATURE, PURPOSE, AND

  5  8 DURATION OF LIMITED LIABILITY COMPANY.

  5  9    1.  A limited liability company is an entity distinct from

  5 10 its members.

  5 11    2.  A limited liability company may have any lawful

  5 12 purpose, regardless of whether for profit.

  5 13    3.  A limited liability company has perpetual duration.

  5 14    Sec. 5.  NEW SECTION.  489.105  POWERS.

  5 15    1.  Except as otherwise provided in subsection 2, a limited

  5 16 liability company has the capacity to sue and be sued in its

  5 17 own name and the power to do all things necessary or

  5 18 convenient to carry on its activities.

  5 19    2.  Until a limited liability company has or has had at

  5 20 least one member, the company lacks the capacity to do any act

  5 21 or carry on any activity except all of the following:

  5 22    a.  Delivering to the secretary of state for filing a

  5 23 statement of change under section 489.114, an amendment to the

  5 24 certificate under section 489.202, a statement of correction

  5 25 under section 489.206, a biennial report under section

  5 26 489.209, or a statement of termination under section 489.702,

  5 27 subsection 2, paragraph "b", subparagraph (6).

  5 28    b.  Admitting a member under section 489.401.

  5 29    c.  Dissolving under section 489.701.

  5 30    3.  A limited liability company that has or has had at

  5 31 least one member may ratify an act or activity that occurred

  5 32 when the company lacked capacity under subsection 2.

  5 33    Sec. 6.  NEW SECTION.  489.106  GOVERNING LAW.

  5 34    The law of this state governs all of the following:

  5 35    1.  The internal affairs of a limited liability company.
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  6  1    2.  The liability of a member as member and a manager as

  6  2 manager for the debts, obligations, or other liabilities of a

  6  3 limited liability company.

  6  4    Sec. 7.  NEW SECTION.  489.107  SUPPLEMENTAL PRINCIPLES OF

  6  5 LAW.

  6  6    Unless displaced by particular provisions of this chapter,

  6  7 the principles of law and equity supplement this chapter.

  6  8    Sec. 8.  NEW SECTION.  489.108  NAME.

  6  9    1.  The name of a limited liability company must contain

  6 10 the words "limited liability company" or "limited company" or

  6 11 the abbreviation "L.L.C.", "LLC", "L.C.", or "LC".  "Limited"

  6 12 may be abbreviated as "Ltd.", and "company" may be abbreviated

  6 13 as "Co.".

  6 14    2.  Unless authorized by subsection 3, the name of a

  6 15 limited liability company must be distinguishable in the

  6 16 records of the secretary of state from all of the following:

  6 17    a.  The name of each person that is not an individual and

  6 18 that is incorporated, organized, or authorized to transact

  6 19 business in this state.

  6 20    b.  Each name reserved under section 489.109.

  6 21    3.  A limited liability company may apply to the secretary

  6 22 of state for authorization to use a name that does not comply

  6 23 with subsection 2.  The secretary of state shall authorize use

  6 24 of the name applied for if, as to each of the following

  6 25 noncomplying names:

  6 26    a.  The present user, registrant, or owner of the

  6 27 noncomplying name consents in a signed record to the use and

  6 28 submits an undertaking in a form satisfactory to the secretary

  6 29 of state to change the noncomplying name to a name that

  6 30 complies with subsection 2 and is distinguishable in the

  6 31 records of the secretary of state from the name applied for.

  6 32    b.  The applicant delivers to the secretary of state a

  6 33 certified copy of the final judgment of a court establishing

  6 34 the applicant's right to use in this state the name applied

  6 35 for.
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  7  1    4.  A limited liability company may use the name, including

  7  2 the fictitious name, of another entity that is used in this

  7  3 state if the other entity is formed under the law of this

  7  4 state or is authorized to transact business in this state and

  7  5 the proposed user limited liability company meets any of the

  7  6 following conditions:

  7  7    a.  Has merged with the other entity.

  7  8    b.  Has been formed by reorganization of the other entity.

  7  9    c.  Has acquired all or substantially all of the assets,

  7 10 including the name, of the other entity.

  7 11    5.  This article does not control the use of fictitious

  7 12 names.  However, if a limited liability company uses a

  7 13 fictitious name in this state, it shall deliver to the

  7 14 secretary of state for filing a certified copy of the

  7 15 resolution of its members if it is member=managed or its

  7 16 managers if it is manager=managed, adopting the fictitious

  7 17 name.

  7 18    6.  Subject to section 489.805, this section applies to a

  7 19 foreign limited liability company transacting business in this

  7 20 state which has a certificate of authority to transact

  7 21 business in this state or which has applied for a certificate

  7 22 of authority.

  7 23    Sec. 9.  NEW SECTION.  489.109  RESERVATION OF NAME.

  7 24    1.  A person may reserve the exclusive use of the name of a

  7 25 limited liability company, including a fictitious or assumed

  7 26 name for a foreign limited liability company whose name is not

  7 27 available, by delivering an application to the secretary of

  7 28 state for filing.  The application must state the name and

  7 29 address of the applicant and the name proposed to be reserved.

  7 30 If the secretary of state finds that the name applied for is

  7 31 available, it must be reserved for the applicant's exclusive

  7 32 use for a one=hundred=twenty=day period.

  7 33    2.  The owner of a name reserved for a limited liability

  7 34 company may transfer the reservation to another person by

  7 35 delivering to the secretary of state for filing a signed
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  8  1 notice of the transfer which states the name and address of

  8  2 the transferee.

  8  3    Sec. 10.  NEW SECTION.  489.110  OPERATING AGREEMENT ==

  8  4 SCOPE, FUNCTION, AND LIMITATIONS.

  8  5    1.  Except as otherwise provided in subsections 2 and 3,

  8  6 the operating agreement governs all of the following:

  8  7    a.  Relations among the members as members and between the

  8  8 members and the limited liability company.

  8  9    b.  The rights and duties under this chapter of a person in

  8 10 the capacity of manager.

  8 11    c.  The activities of the company and the conduct of those

  8 12 activities.

  8 13    d.  The means and conditions for amending the operating

  8 14 agreement.

  8 15    2.  To the extent the operating agreement does not

  8 16 otherwise provide for a matter described in subsection 1, this

  8 17 chapter governs the matter.

  8 18    3.  An operating agreement shall not do any of the

  8 19 following:

  8 20    a.  Vary a limited liability company's capacity under

  8 21 section 489.105 to sue and be sued in its own name.

  8 22    b.  Vary the law applicable under section 489.106.

  8 23    c.  Vary the power of the court under section 489.204.

  8 24    d.  Subject to subsections 4 through 7, eliminate the duty

  8 25 of loyalty, the duty of care, or any other fiduciary duty.

  8 26    e.  Subject to subsections 4 through 7, eliminate the

  8 27 contractual obligation of good faith and fair dealing under

  8 28 section 489.409, subsection 4.

  8 29    f.  Unreasonably restrict the duties and rights stated in

  8 30 section 489.410.

  8 31    g.  Vary the power of a court to decree dissolution in the

  8 32 circumstances specified in section 489.701, subsection 1,

  8 33 paragraphs "d" and "e".

  8 34    h.  Vary the requirement to wind up a limited liability

  8 35 company's business as specified in section 489.702, subsection
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  9  1 1, and subsection 2, paragraph "a".

  9  2    i.  Unreasonably restrict the right of a member to maintain

  9  3 an action under article 9.

  9  4    j.  Restrict the right to approve a merger, conversion, or

  9  5 domestication under section 489.1014 to a member that will

  9  6 have personal liability with respect to a surviving,

  9  7 converted, or domesticated organization.

  9  8    k.  Except as otherwise provided in section 489.112,

  9  9 subsection 2, restrict the rights under this chapter of a

  9 10 person other than a member or manager.

  9 11    4.  If not manifestly unreasonable, the operating agreement

  9 12 may do any of the following:

  9 13    a.  Restrict or eliminate the duty to do any of the

  9 14 following:

  9 15    (1)  As required in section 489.409, subsection 2,

  9 16 paragraph "a", and subsection 8, to account to the limited

  9 17 liability company and to hold as trustee for it any property,

  9 18 profit, or benefit derived by the member in the conduct or

  9 19 winding up of the company's business, from a use by the member

  9 20 of the company's property, or from the appropriation of a

  9 21 limited liability company opportunity.

  9 22    (2)  As required in section 489.409, subsection 2,

  9 23 paragraph "b", and subsection 8, to refrain from dealing with

  9 24 the company in the conduct or winding up of the company's

  9 25 business as or on behalf of a party having an interest adverse

  9 26 to the company.

  9 27    (3)  As required by section 489.409, subsection 2,

  9 28 paragraph "c", and subsection 8, to refrain from competing

  9 29 with the company in the conduct of the company's business

  9 30 before the dissolution of the company.

  9 31    b.  Identify specific types or categories of activities

  9 32 that do not violate the duty of loyalty.

  9 33    c.  Alter the duty of care, except to authorize intentional

  9 34 misconduct or knowing violation of law.

  9 35    d.  Alter any other fiduciary duty, including eliminating
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 10  1 particular aspects of that duty.

 10  2    e.  Prescribe the standards by which to measure the

 10  3 performance of the contractual obligation of good faith and

 10  4 fair dealing under section 489.409, subsection 4.

 10  5    5.  The operating agreement may specify the method by which

 10  6 a specific act or transaction that would otherwise violate the

 10  7 duty of loyalty may be authorized or ratified by one or more

 10  8 disinterested and independent persons after full disclosure of

 10  9 all material facts.

 10 10    6.  To the extent the operating agreement of a

 10 11 member=managed limited liability company expressly relieves a

 10 12 member of a responsibility that the member would otherwise

 10 13 have under this chapter and imposes the responsibility on one

 10 14 or more other members, the operating agreement may, to the

 10 15 benefit of the member that the operating agreement relieves of

 10 16 the responsibility, also eliminate or limit any fiduciary duty

 10 17 that would have pertained to the responsibility.

 10 18    7.  The operating agreement may alter or eliminate the

 10 19 indemnification for a member or manager provided by section

 10 20 489.408, subsection 1, and may eliminate or limit a member's

 10 21 or manager's liability to the limited liability company and

 10 22 members for money damages, except for any of the following:

 10 23    a.  A breach of the duty of loyalty.

 10 24    b.  A financial benefit received by the member or manager

 10 25 to which the member or manager is not entitled.

 10 26    c.  A breach of a duty under section 489.406.

 10 27    d.  Intentional infliction of harm on the company or a

 10 28 member.

 10 29    e.  An intentional violation of criminal law.

 10 30    8.  The court shall decide any claim under subsection 4

 10 31 that a term of an operating agreement is manifestly

 10 32 unreasonable.  All of the following apply:

 10 33    a.  The court shall make its determination as of the time

 10 34 the challenged term became part of the operating agreement and

 10 35 by considering only circumstances existing at that time.
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 11  1    b.  The court may invalidate the term only if, in light of

 11  2 the purposes and activities of the limited liability company,

 11  3 it is readily apparent that any of the following applies:

 11  4    (1)  The objective of the term is unreasonable.

 11  5    (2)  The term is an unreasonable means to achieve the

 11  6 provision's objective.

 11  7    Sec. 11.  NEW SECTION.  489.111  OPERATING AGREEMENT ==

 11  8 EFFECT ON LIMITED LIABILITY COMPANY AND PERSONS BECOMING

 11  9 MEMBERS == PREFORMATION AGREEMENT.

 11 10    1.  A limited liability company is bound by and may enforce

 11 11 the operating agreement, whether or not the company has itself

 11 12 manifested assent to the operating agreement.

 11 13    2.  A person that becomes a member of a limited liability

 11 14 company is deemed to assent to the operating agreement.

 11 15    3.  Two or more persons intending to become the initial

 11 16 members of a limited liability company may make an agreement

 11 17 providing that upon the formation of the company the agreement

 11 18 will become the operating agreement.  One person intending to

 11 19 become the initial member of a limited liability company may

 11 20 assent to terms providing that upon the formation of the

 11 21 company the terms will become the operating agreement.

 11 22    4.  An operating agreement in a signed record that excludes

 11 23 modification or recision except by a signed record cannot be

 11 24 otherwise modified or rescinded.

 11 25    Sec. 12.  NEW SECTION.  489.112  OPERATING AGREEMENT ==

 11 26 EFFECT ON THIRD PARTIES AND RELATIONSHIP TO RECORDS EFFECTIVE

 11 27 ON BEHALF OF LIMITED LIABILITY COMPANY.

 11 28    1.  A operating agreement may specify that its amendment

 11 29 requires the approval of a person that is not a party to the

 11 30 operating agreement or the satisfaction of a condition.  An

 11 31 amendment is ineffective if its adoption does not include the

 11 32 required approval or satisfy the specified condition.

 11 33    2.  The obligations of a limited liability company and its

 11 34 members to a person in the person's capacity as a transferee

 11 35 or dissociated member are governed by the operating agreement.
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 12  1 Subject only to any court order issued under section 489.503,

 12  2 subsection 2, paragraph "b", to effectuate a charging order,

 12  3 an amendment to the operating agreement made after a person

 12  4 becomes a transferee or dissociated member is effective with

 12  5 regard to any debt, obligation, or other liability of the

 12  6 limited liability company or its members to the person in the

 12  7 person's capacity as a transferee or dissociated member.

 12  8    3.  If a record that has been delivered by a limited

 12  9 liability company to the secretary of state for filing and has

 12 10 become effective under this chapter contains a provision that

 12 11 would be ineffective under section 489.110, subsection 3, if

 12 12 contained in the operating agreement, the provision is

 12 13 likewise ineffective in the record.

 12 14    4.  Subject to subsection 3, if a record that has been

 12 15 delivered by a limited liability company to the secretary of

 12 16 state for filing and has become effective under this chapter

 12 17 conflicts with a provision of the operating agreement as

 12 18 follows:

 12 19    a.  The operating agreement prevails as to members,

 12 20 dissociated members, transferees, and managers.

 12 21    b.  The record prevails as to other persons to the extent

 12 22 they reasonably rely on the record.

 12 23    Sec. 13.  NEW SECTION.  489.113  REGISTERED OFFICE AND

 12 24 REGISTERED AGENT FOR SERVICE OF PROCESS.

 12 25    1.  A limited liability company shall designate and

 12 26 continuously maintain in this state all of the following:

 12 27    a.  A registered office, which need not be a place of its

 12 28 activity in this state.

 12 29    b.  A registered agent for service of process.

 12 30    2.  A foreign limited liability company that has a

 12 31 certificate of authority under section 489.802 shall designate

 12 32 and continuously maintain in this state a registered agent for

 12 33 service of process.

 12 34    3.  A registered agent for service of process of a limited

 12 35 liability company or foreign limited liability company must be
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 13  1 an individual who is a resident of this state or other person

 13  2 with authority to transact business in this state.

 13  3    Sec. 14.  NEW SECTION.  489.114  CHANGE OF REGISTERED

 13  4 OFFICE OR REGISTERED AGENT FOR SERVICE OF PROCESS.

 13  5    1.  A limited liability company or foreign limited

 13  6 liability company may change its registered office, its

 13  7 registered agent for service of process, or the address of its

 13  8 registered agent for service of process by delivering to the

 13  9 secretary of state for filing a statement of change containing

 13 10 all of the following:

 13 11    a.  The name of the company.

 13 12    b.  The street and mailing addresses of its current

 13 13 registered office.

 13 14    c.  If the current registered office is to be changed, the

 13 15 street and mailing addresses of the new registered office.

 13 16    d.  The name and street and mailing addresses of its

 13 17 current registered agent for service of process.

 13 18    e.  If the current registered agent for service of process

 13 19 or an address of the registered agent is to be changed, the

 13 20 new information.

 13 21    2.  Subject to section 489.205, subsection 3, a statement

 13 22 of change is effective when filed by the secretary of state.

 13 23    Sec. 15.  NEW SECTION.  489.115  RESIGNATION OF REGISTERED

 13 24 AGENT FOR SERVICE OF PROCESS.

 13 25    1.  To resign as a registered agent for service of process

 13 26 of a limited liability company or foreign limited liability

 13 27 company, the registered agent must deliver to the secretary of

 13 28 state for filing a statement of resignation containing the

 13 29 company name and stating that the registered agent is

 13 30 resigning.

 13 31    2.  The secretary of state shall file a statement of

 13 32 resignation delivered under subsection 1 and mail or otherwise

 13 33 provide or deliver a copy to the registered office of the

 13 34 limited liability company or foreign limited liability company

 13 35 and another copy to the principal office of the company if the
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 14  1 mailing address of the principal office appears in the records

 14  2 of the secretary of state and is different from the mailing

 14  3 address of the registered office.

 14  4    3.  An agency for service of process terminates on the

 14  5 earlier of the following:

 14  6    a.  The thirty=first day after the secretary of state files

 14  7 the statement of resignation.

 14  8    b.  When a record designating a new registered agent for

 14  9 service of process is delivered to the secretary of state for

 14 10 filing on behalf of the limited liability company and becomes

 14 11 effective.

 14 12    Sec. 16.  NEW SECTION.  489.116  SERVICE OF PROCESS.

 14 13    1.  A registered agent for service of process appointed by

 14 14 a limited liability company or foreign limited liability

 14 15 company is an agent of the company for service of any process,

 14 16 notice, or demand required or permitted by law to be served on

 14 17 the company.

 14 18    2.  If a limited liability company has no registered agent,

 14 19 or the agent cannot with reasonable diligence be served, the

 14 20 limited liability company may be served by registered or

 14 21 certified mail, return receipt requested, addressed to the

 14 22 limited liability company at its principal office.

 14 23    3.  Service is effected under subsection 2 at the earliest

 14 24 of any of the following:

 14 25    a.  The date the limited liability company or foreign

 14 26 limited liability company receives the process, notice, or

 14 27 demand.

 14 28    b.  The date shown on the return receipt, if signed on

 14 29 behalf of the company.

 14 30    c.  Five days after the process, notice, or demand is

 14 31 deposited with the United States postal service, if correctly

 14 32 addressed and with sufficient postage.

 14 33    4.  This section does not affect the right to serve

 14 34 process, notice, or demand in any other manner provided by

 14 35 law.
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 15  1    Sec. 17.  NEW SECTION.  489.117  FEES.

 15  2    1.  The secretary of state shall collect the following fees

 15  3 when documents described in this subsection are delivered to

 15  4 the secretary's office for filing:

 15  5    a.  Certificate of organization ......................... $ 50

 15  6    b.  Application for use of indistinguishable name ....... $ 10

 15  7    c.  Application for reserved name ....................... $ 10

 15  8    d.  Notice of transfer of reserved name ................. $ 10

 15  9    e.  Application for registered name per month or

 15 10 part thereof ............................................. No fee

 15 11    f.  Application for renewal of registered name ........ No fee

 15 12    g.  Statement of change of registered agent or

 15 13 registered office or both ................................ No fee

 15 14    h.  Registered agent's statement of change of

 15 15 registered office for each affected limited

 15 16 liability company ........................................ No fee

 15 17    i.  Registered agent's statement of resignation ....... No fee

 15 18    j.  Amendment to certificate of organization ............ $ 50

 15 19    k.  Restatement of certificate of organization

 15 20 with amendment of certificate .............................. $ 50

 15 21    l.  Articles of merger .................................. $ 50

 15 22    m.  Statement of dissolution ............................ $  5

 15 23    n.  Declaration of administrative dissolution ......... No fee

 15 24    o.  Application for reinstatement following

 15 25 administrative dissolution ................................. $  5

 15 26    p.  Certificate of reinstatement ...................... No fee

 15 27    q.  Application for certificate of authority ............ $100

 15 28    r.  Application for amended certificate of

 15 29 authority .................................................. $100

 15 30    s.  Statement of cancellation ........................... $ 10

 15 31    t.  Certificate of revocation of authority

 15 32 to transact business ..................................... No fee

 15 33    u.  Statement of correction ............................. $  5

 15 34    v.  Application for certificate of existence

 15 35 or authorization ........................................... $  5
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 16  1    w.  Any other document required or permitted

 16  2 to be filed by this chapter ................................ $  5

 16  3    2.  The secretary of state shall collect a fee of five

 16  4 dollars each time process is served on the secretary under

 16  5 this chapter.  The party to a proceeding causing service of

 16  6 process is entitled to recover this fee as costs if the party

 16  7 prevails in the proceeding.

 16  8    3.  The secretary of state shall collect the following fees

 16  9 for copying and certifying the copy of any filed document

 16 10 relating to a domestic or foreign corporation:

 16 11    a.  One dollar a page for copying.

 16 12    b.  Five dollars for the certificate.

 16 13                            ARTICLE 2

 16 14            FORMATION == CERTIFICATE OF ORGANIZATION

 16 15                        AND OTHER FILINGS

 16 16    Sec. 18.  NEW SECTION.  489.201  FORMATION OF LIMITED

 16 17 LIABILITY COMPANY == CERTIFICATE OF ORGANIZATION.

 16 18    1.  One or more persons may act as organizers to form a

 16 19 limited liability company by signing and delivering to the

 16 20 secretary of state for filing a certificate of organization.

 16 21    2.  A certificate of organization must state all of the

 16 22 following:

 16 23    a.  The name of the limited liability company, which must

 16 24 comply with section 489.108.

 16 25    b.  The street and mailing addresses of the initial

 16 26 registered office and the name and street and mailing

 16 27 addresses of the initial registered agent for service of

 16 28 process of the company.

 16 29    3.  Subject to section 489.110, subsection 3, a certificate

 16 30 of organization may also contain statements as to matters

 16 31 other than those required by subsection 2.  However, a

 16 32 statement in a certificate of organization is not effective as

 16 33 a statement of authority.

 16 34    4.  A limited liability company is formed when the

 16 35 secretary of state has filed the certificate of organization,
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 17  1 unless the certificate states a delayed effective date

 17  2 pursuant to section 489.205, subsection 3.  If the certificate

 17  3 states a delayed effective date, a limited liability company

 17  4 is not formed if, before the certificate takes effect, a

 17  5 statement of cancellation is signed and delivered to the

 17  6 secretary of state for filing and the secretary of state files

 17  7 the certificate.

 17  8    5.  Subject to any delayed effective date and except in a

 17  9 proceeding by this state to dissolve a limited liability

 17 10 company, the filing of the certificate of organization by the

 17 11 secretary of state is conclusive proof that the organizer

 17 12 satisfied all conditions to the formation of a limited

 17 13 liability company.

 17 14    Sec. 19.  NEW SECTION.  489.202  AMENDMENT OR RESTATEMENT

 17 15 OF CERTIFICATE OF ORGANIZATION.

 17 16    1.  A certificate of organization may be amended or

 17 17 restated at any time.

 17 18    2.  To amend its certificate of organization, a limited

 17 19 liability company must deliver to the secretary of state for

 17 20 filing an amendment stating all of the following:

 17 21    a.  The name of the company.

 17 22    b.  The date of filing of its certificate of organization.

 17 23    c.  The changes the amendment makes to the certificate as

 17 24 most recently amended or restated.

 17 25    3.  To restate its certificate of organization, a limited

 17 26 liability company must deliver to the secretary of state for

 17 27 filing a restatement, designated as such in its heading,

 17 28 stating all of the following:

 17 29    a.  In the heading or an introductory paragraph, the

 17 30 company's present name and the date of the filing of the

 17 31 company's initial certificate of organization.

 17 32    b.  If the company's name has been changed at any time

 17 33 since the company's formation, each of the company's former

 17 34 names.

 17 35    c.  The changes the restatement makes to the certificate as
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 18  1 most recently amended or restated.

 18  2    4.  Subject to section 489.112, subsection 3, and section

 18  3 489.205, subsection 3, an amendment to or restatement of a

 18  4 certificate of organization is effective when filed by the

 18  5 secretary of state.

 18  6    5.  If a member of a member=managed limited liability

 18  7 company, or a manager of a manager=managed limited liability

 18  8 company, knows that any information in a filed certificate of

 18  9 organization was inaccurate when the certificate was filed or

 18 10 has become inaccurate owing to changed circumstances, the

 18 11 member or manager shall promptly do any of the following:

 18 12    a.  Cause the certificate to be amended.

 18 13    b.  If appropriate, deliver to the secretary of state for

 18 14 filing a statement of change under section 489.114 or a

 18 15 statement of correction under section 489.206.

 18 16    Sec. 20.  NEW SECTION.  489.203  SIGNING OF RECORDS TO BE

 18 17 DELIVERED FOR FILING TO SECRETARY OF STATE.

 18 18    1.  A record delivered to the secretary of state for filing

 18 19 pursuant to this chapter must be signed as follows:

 18 20    a.  Except as otherwise provided in paragraphs "b" and "c",

 18 21 a record signed on behalf of a limited liability company must

 18 22 be signed by a person authorized by the company.

 18 23    b.  A limited liability company's initial certificate of

 18 24 organization must be signed by at least one person acting as

 18 25 an organizer.

 18 26    c.  A record filed on behalf of a limited liability company

 18 27 that does not have or has not had at least one member must be

 18 28 signed by an organizer.

 18 29    d.  A record filed on behalf of a dissolved limited

 18 30 liability company that has no members must be signed by the

 18 31 person winding up the company's activities under section

 18 32 489.702, subsection 3, or a person appointed under section

 18 33 489.702, subsection 4, to wind up those activities.

 18 34    e.  A statement of cancellation under section 489.201,

 18 35 subsection 4, must be signed by each organizer that signed the
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 19  1 initial certificate of organization, but a personal

 19  2 representative of a deceased or incompetent organizer may sign

 19  3 in the place of the decedent or incompetent.

 19  4    f.  A statement of denial by a person under section 489.303

 19  5 must be signed by that person.

 19  6    g.  Any other record must be signed by the person on whose

 19  7 behalf the record is delivered to the secretary of state.

 19  8    2.  Any record filed under this chapter may be signed by an

 19  9 agent.

 19 10    Sec. 21.  NEW SECTION.  489.204  SIGNING AND FILING

 19 11 PURSUANT TO JUDICIAL ORDER.

 19 12    1.  If a person required by this chapter to sign a record

 19 13 or deliver a record to the secretary of state for filing under

 19 14 this chapter does not do so, any other person that is

 19 15 aggrieved may petition the district court to order one or more

 19 16 of the following:

 19 17    a.  The person to sign the record.

 19 18    b.  The person to deliver the record to the secretary of

 19 19 state for filing.

 19 20    c.  The secretary of state to file the record unsigned.

 19 21    2.  If a petitioner under subsection 1 is not the limited

 19 22 liability company or foreign limited liability company to

 19 23 which the record pertains, the petitioner shall make the

 19 24 company a party to the action.

 19 25    3.  If a district court orders an unsigned record to be

 19 26 delivered to the secretary of state, the secretary of state

 19 27 shall file the record and the court order upon receipt.

 19 28    Sec. 22.  NEW SECTION.  489.205  DELIVERY TO AND FILING OF

 19 29 RECORDS BY SECRETARY OF STATE == EFFECTIVE TIME AND DATE.

 19 30    1.  A record authorized or required to be delivered to the

 19 31 secretary of state for filing under this chapter must be

 19 32 captioned to describe the record's purpose, be in a medium

 19 33 permitted by the secretary of state, and be delivered to the

 19 34 secretary of state.  If the filing fees have been paid, unless

 19 35 the secretary of state determines that a record does not
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 20  1 comply with the filing requirements of this chapter, the

 20  2 secretary of state shall file the record and any of the

 20  3 following applies:

 20  4    a.  For a statement of denial under section 489.303, send a

 20  5 copy of the filed statement and a receipt for the fees to the

 20  6 person on whose behalf the statement was delivered for filing

 20  7 and to the limited liability company.

 20  8    b.  For all other records, send a copy of the filed record

 20  9 and a receipt for the fees to the person on whose behalf the

 20 10 record was filed.

 20 11    2.  Upon request and payment of the requisite fee, the

 20 12 secretary of state shall send to the requester a certified

 20 13 copy of a requested record.

 20 14    3.  Except as otherwise provided in sections 489.115 and

 20 15 489.206, and except for a certificate of organization that

 20 16 contains a statement as provided in section 489.201,

 20 17 subsection 4, a record delivered to the secretary of state for

 20 18 filing under this chapter may specify an effective time and a

 20 19 delayed effective date.  Subject to section 489.115, section

 20 20 489.201, subsection 4, and section 489.206, a record filed by

 20 21 the secretary of state is effective as follows:

 20 22    a.  If the record does not specify either an effective time

 20 23 or a delayed effective date, on the date and at the time the

 20 24 record is filed as evidenced by the secretary of state's

 20 25 endorsement of the date and time on the record.

 20 26    b.  If the record specifies an effective time but not a

 20 27 delayed effective date, on the date the record is filed at the

 20 28 time specified in the record.

 20 29    c.  If the record specifies a delayed effective date but

 20 30 not an effective time, at 12:01 a.m. on the earlier of any of

 20 31 the following:

 20 32    (1)  The specified date.

 20 33    (2)  The ninetieth day after the record is filed.

 20 34    d.  If the record specifies an effective time and a delayed

 20 35 effective date, at the specified time on the earlier of any of
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 21  1 the following:

 21  2    (1)  The specified date.

 21  3    (2)  The ninetieth day after the record is filed.

 21  4    e.  A delayed effective date for a record shall not be

 21  5 later than the ninetieth day after the date on which it is

 21  6 filed.

 21  7    Sec. 23.  NEW SECTION.  489.206  CORRECTING FILED RECORD.

 21  8    1.  A limited liability company or foreign limited

 21  9 liability company may deliver to the secretary of state for

 21 10 filing a statement of correction to correct a record

 21 11 previously delivered by the company to the secretary of state

 21 12 and filed by the secretary of state, if at the time of filing

 21 13 the record contained inaccurate information or was defectively

 21 14 signed.

 21 15    2.  A statement of correction under subsection 1 shall not

 21 16 have a delayed effective date and must do all of the

 21 17 following:

 21 18    a.  Describe the record to be corrected, including its

 21 19 filing date, or attach a copy of the record as filed.

 21 20    b.  Specify the inaccurate information and the reason it is

 21 21 inaccurate or the manner in which the signing was defective.

 21 22    c.  Correct the defective signature or inaccurate

 21 23 information.

 21 24    3.  When filed by the secretary of state, a statement of

 21 25 correction under subsection 1 is effective retroactively as of

 21 26 the effective date of the record the statement corrects, but

 21 27 the statement is effective when filed as to all of the

 21 28 following:

 21 29    a.  For the purposes of section 489.103, subsection 4.

 21 30    b.  As to persons that previously relied on the uncorrected

 21 31 record and would be adversely affected by the retroactive

 21 32 effect.

 21 33    Sec. 24.  NEW SECTION.  489.207  PENALTY FOR SIGNING FALSE

 21 34 RECORD.

 21 35    1.  A person commits an offense if that person signs a
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 22  1 record the person knows is false in any material respect with

 22  2 intent that the record be delivered to the secretary of state

 22  3 for filing.

 22  4    2.  An offense under this section is a serious misdemeanor

 22  5 punishable by a fine not to exceed one thousand dollars.

 22  6    Sec. 25.  NEW SECTION.  489.208  CERTIFICATE OF EXISTENCE

 22  7 OR AUTHORIZATION.

 22  8    1.  The secretary of state, upon request and payment of the

 22  9 requisite fee, shall furnish to any person a certificate of

 22 10 existence for a limited liability company if the records filed

 22 11 in the office of the secretary of state show that the company

 22 12 has been formed under section 489.201 and the secretary of

 22 13 state has not filed a statement of termination pertaining to

 22 14 the company.  A certificate of existence must state all of the

 22 15 following:

 22 16    a.  The company's name.

 22 17    b.  That the company was duly formed under the laws of this

 22 18 state and the date of formation.

 22 19    c.  Whether all fees, taxes, and penalties due under this

 22 20 chapter or other law to the secretary of state have been paid.

 22 21    d.  Whether the company's most recent biennial report

 22 22 required by section 489.209 has been filed by the secretary of

 22 23 state.

 22 24    e.  Whether the secretary of state has administratively

 22 25 dissolved the company.

 22 26    f.  Whether the company has delivered to the secretary of

 22 27 state for filing a statement of dissolution.

 22 28    g.  That a statement of termination has not been filed by

 22 29 the secretary of state.

 22 30    h.  Other facts of record in the office of the secretary of

 22 31 state which are specified by the person requesting the

 22 32 certificate.

 22 33    2.  The secretary of state, upon request and payment of the

 22 34 requisite fee, shall furnish to any person a certificate of

 22 35 authorization for a foreign limited liability company if the
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 23  1 records filed in the office of the secretary of state show

 23  2 that the secretary of state has filed a certificate of

 23  3 authority, has not revoked the certificate of authority, and

 23  4 has not filed a notice of cancellation.  A certificate of

 23  5 authorization must state all of the following:

 23  6    a.  The company's name and any alternate name adopted under

 23  7 section 489.805, subsection 1, for use in this state.

 23  8    b.  That the company is authorized to transact business in

 23  9 this state.

 23 10    c.  Whether all fees, taxes, and penalties due under this

 23 11 chapter or other law to the secretary of state have been paid.

 23 12    d.  Whether the company's most recent biennial report

 23 13 required by section 489.209 has been filed by the secretary of

 23 14 state.

 23 15    e.  That the secretary of state has not revoked the

 23 16 company's certificate of authority and has not filed a notice

 23 17 of cancellation.

 23 18    f.  Other facts of record in the office of the secretary of

 23 19 state which are specified by the person requesting the

 23 20 certificate.

 23 21    3.  Subject to any qualification stated in the certificate,

 23 22 a certificate of existence or certificate of authorization

 23 23 issued by the secretary of state is conclusive evidence that

 23 24 the limited liability company is in existence or the foreign

 23 25 limited liability company is authorized to transact business

 23 26 in this state.

 23 27    Sec. 26.  NEW SECTION.  489.209  BIENNIAL REPORT FOR

 23 28 SECRETARY OF STATE.

 23 29    1.  A limited liability company or a foreign limited

 23 30 liability company authorized to transact business in this

 23 31 state shall deliver to the secretary of state for filing a

 23 32 biennial report that states all of the following:

 23 33    a.  The name of the company.

 23 34    b.  The street and mailing addresses of the company's

 23 35 registered office and the name and street and mailing
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 24  1 addresses of its registered agent for service of process in

 24  2 this state.

 24  3    c.  The street and mailing addresses of its principal

 24  4 office.

 24  5    d.  In the case of a foreign limited liability company, the

 24  6 state or other jurisdiction under whose law the company is

 24  7 formed and any alternate name adopted under section 489.805,

 24  8 subsection 1.

 24  9    2.  Information in a biennial report under this section

 24 10 must be current as of the date the report is delivered to the

 24 11 secretary of state for filing.

 24 12    3.  The first biennial report under this section must be

 24 13 delivered to the secretary of state between January 1 and

 24 14 April 1 of the first odd=numbered year following the calendar

 24 15 year in which a limited liability company was formed or a

 24 16 foreign limited liability company was authorized to transact

 24 17 business.  A subsequent biennial report must be delivered to

 24 18 the secretary of state between January 1 and April 1 of each

 24 19 following odd=numbered calendar year.

 24 20    4.  If a biennial report under this section does not

 24 21 contain the information required in subsection 1, the

 24 22 secretary of state shall promptly notify the reporting limited

 24 23 liability company or foreign limited liability company and

 24 24 return the report to it for correction.  If the report is

 24 25 corrected to contain the information required in subsection 1

 24 26 and delivered to the secretary of state within thirty days

 24 27 after the effective date of the notice, it is timely

 24 28 delivered.

 24 29    5.  If a biennial report under this section contains an

 24 30 address of a registered office or the name or address of a

 24 31 registered agent for service of process which differs from the

 24 32 information shown in the records of the secretary of state

 24 33 immediately before the biennial report becomes effective, the

 24 34 differing information in the biennial report is considered a

 24 35 statement of change under section 489.114.
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 25  1                            ARTICLE 3

 25  2                RELATIONS OF MEMBERS AND MANAGERS

 25  3        TO PERSONS DEALING WITH LIMITED LIABILITY COMPANY

 25  4    Sec. 27.  NEW SECTION.  489.301  NO AGENCY POWER OF MEMBER

 25  5 AS MEMBER.

 25  6    1.  A member is not an agent of a limited liability company

 25  7 solely by reason of being a member.

 25  8    2.  A person's status as a member does not prevent or

 25  9 restrict law other than this chapter from imposing liability

 25 10 on a limited liability company because of the person's

 25 11 conduct.

 25 12    Sec. 28.  NEW SECTION.  489.302  STATEMENT OF AUTHORITY.

 25 13    1.  A limited liability company may deliver to the

 25 14 secretary of state for filing a statement of authority.  All

 25 15 of the following apply to the statement:

 25 16    a.  It must include the name of the company and the street

 25 17 and mailing addresses of its registered office.

 25 18    b.  With respect to any position that exists in or with

 25 19 respect to the company, it may state the authority, or

 25 20 limitations on the authority, of all persons holding the

 25 21 position to do any of the following:

 25 22    (1)  Execute an instrument transferring real property held

 25 23 in the name of the company.

 25 24    (2)  Enter into other transactions on behalf of, or

 25 25 otherwise act for or bind, the company.

 25 26    c.  It may state the authority, or limitations on the

 25 27 authority, of a specific person to do any of the following:

 25 28    (1)  Execute an instrument transferring real property held

 25 29 in the name of the company.

 25 30    (2)  Enter into other transactions on behalf of, or

 25 31 otherwise act for or bind, the company.

 25 32    2.  To amend or cancel a statement of authority filed by

 25 33 the secretary of state under section 489.205, subsection 1, a

 25 34 limited liability company must deliver to the secretary of

 25 35 state for filing an amendment or cancellation stating all of
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 26  1 the following:

 26  2    a.  The name of the company.

 26  3    b.  The street and mailing addresses of the company's

 26  4 registered office.

 26  5    c.  The caption of the statement being amended or canceled

 26  6 and the date the statement being affected became effective.

 26  7    d.  The contents of the amendment or a declaration that the

 26  8 statement being affected is canceled.

 26  9    3.  A statement of authority affects only the power of a

 26 10 person to bind a limited liability company to persons that are

 26 11 not members.

 26 12    4.  Subject to subsection 3 and section 489.103, subsection

 26 13 4, and except as otherwise provided in subsections 6, 7, and

 26 14 8, a limitation on the authority of a person or a position

 26 15 contained in an effective statement of authority is not by

 26 16 itself evidence of knowledge or notice of the limitation by

 26 17 any person.

 26 18    5.  Subject to subsection 3, a grant of authority not

 26 19 pertaining to a transfer of real property and contained in an

 26 20 effective statement of authority is conclusive in favor of a

 26 21 person that gives value in reliance on the grant, except to

 26 22 the extent that when the person gives value and any of the

 26 23 following applies:

 26 24    a.  The person has knowledge to the contrary.

 26 25    b.  The statement has been canceled or restrictively

 26 26 amended under subsection 2.

 26 27    c.  A limitation on the grant is contained in another

 26 28 statement of authority that became effective after the

 26 29 statement containing the grant became effective.

 26 30    6.  Subject to subsection 3, an effective statement of

 26 31 authority that grants authority to transfer real property held

 26 32 in the name of the limited liability company and that is

 26 33 recorded by certified copy in the office for recording

 26 34 transfers of the real property is conclusive in favor of a

 26 35 person that gives value in reliance on the grant without
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 27  1 knowledge to the contrary, except to the extent that when the

 27  2 person gives value and any of the following applies:

 27  3    a.  The statement has been canceled or restrictively

 27  4 amended under subsection 2 and a certified copy of the

 27  5 cancellation or restrictive amendment has been recorded in the

 27  6 office for recording transfers of the real property.

 27  7    b.  A limitation on the grant is contained in another

 27  8 statement of authority that became effective after the

 27  9 statement containing the grant became effective and a

 27 10 certified copy of the later=effective statement is recorded in

 27 11 the office for recording transfers of the real property.

 27 12    7.  Subject to subsection 3, if a certified copy of an

 27 13 effective statement containing a limitation on the authority

 27 14 to transfer real property held in the name of a limited

 27 15 liability company is recorded in the office for recording

 27 16 transfers of that real property, all persons are deemed to

 27 17 know of the limitation.

 27 18    8.  Subject to subsection 9, an effective statement of

 27 19 dissolution or statement of termination is a cancellation of

 27 20 any filed statement of authority for the purposes of

 27 21 subsection 6 and is a limitation on authority for the purposes

 27 22 of subsection 7.

 27 23    9.  After a statement of dissolution becomes effective, a

 27 24 limited liability company may deliver to the secretary of

 27 25 state for filing and, if appropriate, may record a statement

 27 26 of authority that is designated as a post=dissolution

 27 27 statement of authority.  The statement operates as provided in

 27 28 subsections 6 and 7.

 27 29    10.  Unless earlier canceled, an effective statement of

 27 30 authority is canceled by operation of law five years after the

 27 31 date on which the statement, or its most recent amendment,

 27 32 becomes effective.  This cancellation operates without need

 27 33 for any recording under subsection 6 or 7.

 27 34    11.  An effective statement of denial operates as a

 27 35 restrictive amendment under this section and may be recorded
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 28  1 by certified copy for the purposes of subsection 6, paragraph

 28  2 "a".

 28  3    Sec. 29.  NEW SECTION.  489.303  STATEMENT OF DENIAL.

 28  4    A person named in a filed statement of authority granting

 28  5 that person authority may deliver to the secretary of state

 28  6 for filing a statement of denial that does all of the

 28  7 following:

 28  8    1.  Provides the name of the limited liability company and

 28  9 the caption of the statement of authority to which the

 28 10 statement of denial pertains.

 28 11    2.  Denies the grant of authority.

 28 12    Sec. 30.  NEW SECTION.  489.304  LIABILITY OF MEMBERS AND

 28 13 MANAGERS.

 28 14    1.  For debts, obligations, or other liabilities of a

 28 15 limited liability company, whether arising in contract, tort,

 28 16 or otherwise all of the following apply:

 28 17    a.  They are solely the debts, obligations, or other

 28 18 liabilities of the company.

 28 19    b.  They do not become the debts, obligations, or other

 28 20 liabilities of a member or manager solely by reason of the

 28 21 member acting as a member or manager acting as a manager.

 28 22    2.  The failure of a limited liability company to observe

 28 23 any particular formalities relating to the exercise of its

 28 24 powers or management of its activities is not a ground for

 28 25 imposing liability on the members or managers for the debts,

 28 26 obligations, or other liabilities of the company.

 28 27                            ARTICLE 4

 28 28             RELATIONS OF MEMBERS TO EACH OTHER AND

 28 29                  TO LIMITED LIABILITY COMPANY

 28 30    Sec. 31.  NEW SECTION.  489.401  BECOMING MEMBER.

 28 31    1.  If a limited liability company is to have only one

 28 32 member upon formation, a person becomes the member as agreed

 28 33 by that person and the organizer of the company or a majority

 28 34 of organizers if more than one.  That person and the organizer

 28 35 may be, but need not be, different persons.  If different, the
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 29  1 organizer acts on behalf of the initial member.

 29  2    2.  If a limited liability company is to have more than one

 29  3 member upon formation, those persons become members as agreed

 29  4 by the persons before the formation of the company.  The

 29  5 organizer acts on behalf of the persons in forming the company

 29  6 and may be, but need not be, one of the persons.

 29  7    3.  If a limited liability company has no members upon

 29  8 formation, a person becomes member of the limited liability

 29  9 company with the consent of the organizer or a majority of the

 29 10 organizers if more than one.  The organizers may consent to

 29 11 more than one person simultaneously becoming the company's

 29 12 initial members.

 29 13    4.  After formation of a limited liability company, a

 29 14 person becomes a member upon any of the following:

 29 15    a.  As provided in the operating agreement.

 29 16    b.  As the result of a transaction effective under article

 29 17 10.

 29 18    c.  With the consent of all the members.

 29 19    d.  If, within ninety consecutive days after the company

 29 20 ceases to have any members and all of the following occur:

 29 21    (1)  The last person to have been a member, or the legal

 29 22 representative of that person, designates a person to become a

 29 23 member.

 29 24    (2)  The designated person consents to become a member.

 29 25    5.  A person may become a member without acquiring a

 29 26 transferable interest and without making or being obligated to

 29 27 make a contribution to the limited liability company.

 29 28    Sec. 32.  NEW SECTION.  489.402  FORM OF CONTRIBUTION.

 29 29    A contribution may consist of tangible or intangible

 29 30 property or other benefit to a limited liability company,

 29 31 including money, services performed, promissory notes, other

 29 32 agreements to contribute money or property, and contracts for

 29 33 services to be performed.

 29 34    Sec. 33.  NEW SECTION.  489.403  LIABILITY FOR

 29 35 CONTRIBUTIONS.
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 30  1    1.  A person's obligation to make a contribution to a

 30  2 limited liability company is not excused by the person's

 30  3 death, disability, or other inability to perform personally.

 30  4 If a person does not make a required contribution, the person

 30  5 or the person's estate is obligated to contribute money equal

 30  6 to the value of the part of the contribution which has not

 30  7 been made, at the option of the company.

 30  8    2.  A creditor of a limited liability company which extends

 30  9 credit or otherwise acts in reliance on an obligation

 30 10 described in subsection 1 may enforce the obligation.

 30 11    3.  An operating agreement may provide that the interest of

 30 12 any member who fails to make a contribution that the member is

 30 13 obligated to make is subject to specified penalties for, or

 30 14 specified consequences of, such failure.  The penalty or

 30 15 consequence may take the form of reducing or eliminating the

 30 16 defaulting member's proportionate interest in a limited

 30 17 liability company, subordinating the member's interest to that

 30 18 of a nondefaulting member, a forced sale of the member's

 30 19 interest, forfeiture of the member's interest, the lending by

 30 20 other members of the amount necessary to meet the member's

 30 21 commitment, a fixing of the value of the member's interest by

 30 22 appraisal or by formula and redemption, or sale of the

 30 23 member's interest at such value or other penalty or

 30 24 consequence.

 30 25    Sec. 34.  NEW SECTION.  489.404  SHARING OF AND RIGHT TO

 30 26 DISTRIBUTIONS BEFORE DISSOLUTION.

 30 27    1.  Any distributions made by a limited liability company

 30 28 before its dissolution and winding up must be in equal shares

 30 29 among members and dissociated members, except to the extent

 30 30 necessary to comply with any transfer effective under section

 30 31 489.502 and any charging order in effect under section

 30 32 489.503.

 30 33    2.  A person has a right to a distribution before the

 30 34 dissolution and winding up of a limited liability company only

 30 35 if the company decides to make an interim distribution.  A
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 31  1 person's dissociation does not entitle the person to a

 31  2 distribution.

 31  3    3.  A person does not have a right to demand or receive a

 31  4 distribution from a limited liability company in any form

 31  5 other than money.  Except as otherwise provided in section

 31  6 489.708, subsection 3, a limited liability company may

 31  7 distribute an asset in kind if each part of the asset is

 31  8 fungible with each other part and each person receives a

 31  9 percentage of the asset equal in value to the person's share

 31 10 of distributions.

 31 11    4.  If a member or transferee becomes entitled to receive a

 31 12 distribution, the member or transferee has the status of, and

 31 13 is entitled to all remedies available to, a creditor of the

 31 14 limited liability company with respect to the distribution.

 31 15    Sec. 35.  NEW SECTION.  489.405  LIMITATIONS ON

 31 16 DISTRIBUTION.

 31 17    1.  A limited liability company shall not make a

 31 18 distribution if after the distribution any of the following

 31 19 applies:

 31 20    a.  The company would not be able to pay its debts as they

 31 21 become due in the ordinary course of the company's activities.

 31 22    b.  The company's total assets would be less than the sum

 31 23 of its total liabilities plus the amount that would be needed,

 31 24 if the company were to be dissolved, wound up, and terminated

 31 25 at the time of the distribution, to satisfy the preferential

 31 26 rights upon dissolution, winding up, and termination of

 31 27 members whose preferential rights are superior to those of

 31 28 persons receiving the distribution.

 31 29    2.  A limited liability company may base a determination

 31 30 that a distribution is not prohibited under subsection 1 on

 31 31 financial statements prepared on the basis of accounting

 31 32 practices and principles that are reasonable in the

 31 33 circumstances or on a fair valuation or other method that is

 31 34 reasonable under the circumstances.

 31 35    3.  Except as otherwise provided in subsection 5, the
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 32  1 effect of a distribution under subsection 1 is measured as

 32  2 follows:

 32  3    a.  In the case of a distribution by purchase, redemption,

 32  4 or other acquisition of a transferable interest in the

 32  5 company, as of the date money or other property is transferred

 32  6 or debt incurred by the company.

 32  7    b.  In all other cases, as follows:

 32  8    (1)  The date that distribution is authorized, if the

 32  9 payment occurs within one hundred twenty days after that date.

 32 10    (2)  The date that payment is made, if the payment occurs

 32 11 more than one hundred twenty days after the distribution is

 32 12 authorized.

 32 13    4.  A limited liability company's indebtedness to a member

 32 14 incurred by reason of a distribution made in accordance with

 32 15 this section is at parity with the company's indebtedness to

 32 16 its general, unsecured creditors.

 32 17    5.  A limited liability company's indebtedness, including

 32 18 indebtedness issued in connection with or as part of a

 32 19 distribution, is not a liability for purposes of subsection 1

 32 20 if the terms of the indebtedness provide that payment of

 32 21 principal and interest are made only to the extent that a

 32 22 distribution could be made to members under this section.  If

 32 23 indebtedness is issued as a distribution, each payment of

 32 24 principal or interest on the indebtedness is treated as a

 32 25 distribution, the effect of which is measured on the date the

 32 26 payment is made.

 32 27    6.  In subsection 1, "distribution" does not include

 32 28 amounts constituting reasonable compensation for present or

 32 29 past services or reasonable payments made in the ordinary

 32 30 course of business under a bona fide retirement plan or other

 32 31 benefits program.

 32 32    Sec. 36.  NEW SECTION.  489.406  LIABILITY FOR IMPROPER

 32 33 DISTRIBUTIONS.

 32 34    1.  Except as otherwise provided in subsection 2, if a

 32 35 member of a member=managed limited liability company or
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 33  1 manager of a manager=managed limited liability company

 33  2 consents to a distribution made in violation of section

 33  3 489.405 and in consenting to the distribution fails to comply

 33  4 with section 489.409, the member or manager is personally

 33  5 liable to the company for the amount of the distribution that

 33  6 exceeds the amount that could have been distributed without

 33  7 the violation of section 489.405.

 33  8    2.  To the extent the operating agreement of a

 33  9 member=managed limited liability company expressly relieves a

 33 10 member of the authority and responsibility to consent to

 33 11 distributions and imposes that authority and responsibility on

 33 12 one or more other members, the liability stated in subsection

 33 13 1 applies to the other members and not the member that the

 33 14 operating agreement relieves of authority and responsibility.

 33 15    3.  A person that receives a distribution knowing that the

 33 16 distribution to that person was made in violation of section

 33 17 489.405 is personally liable to the limited liability company

 33 18 but only to the extent that the distribution received by the

 33 19 person exceeded the amount that could have been properly paid

 33 20 under section 489.405.

 33 21    4.  A person against which an action is commenced because

 33 22 the person is liable under subsection 1 may do all of the

 33 23 following:

 33 24    a.  Implead any other person that is subject to liability

 33 25 under subsection 1 and seek to compel contribution from the

 33 26 person.

 33 27    b.  Implead any person that received a distribution in

 33 28 violation of subsection 3 and seek to compel contribution from

 33 29 the person in the amount the person received in violation of

 33 30 subsection 3.

 33 31    5.  An action under this section is barred if not commenced

 33 32 within two years after the distribution.

 33 33    Sec. 37.  NEW SECTION.  489.407  MANAGEMENT OF LIMITED

 33 34 LIABILITY COMPANY.

 33 35    1.  A limited liability company is a member=managed limited
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 34  1 liability company unless the operating agreement does any of

 34  2 the following:

 34  3    a.  Expressly provides that any of the following apply:

 34  4    (1)  The company is or will be "manager=managed".

 34  5    (2)  The company is or will be "managed by managers".

 34  6    (3)  Management of the company is or will be "vested in

 34  7 managers".

 34  8    b.  Includes words of similar import.

 34  9    2.  In a member=managed limited liability company, all of

 34 10 the following rules apply:

 34 11    a.  The management and conduct of the company are vested in

 34 12 the members.

 34 13    b.  Each member has equal rights in the management and

 34 14 conduct of the company's activities.

 34 15    c.  A difference arising among members as to a matter in

 34 16 the ordinary course of the activities of the company may be

 34 17 decided by a majority of the members.

 34 18    d.  An act outside the ordinary course of the activities of

 34 19 the company, including selling, leasing, exchanging, or

 34 20 otherwise disposing of all, or substantially all, of the

 34 21 company's property, with or without the goodwill, may be

 34 22 undertaken only with the consent of all members.

 34 23    e.  The operating agreement may be amended only with the

 34 24 consent of all members.

 34 25    f.  Approve a merger, conversion, or domestication under

 34 26 article 10.

 34 27    3.  In a manager=managed limited liability company, all of

 34 28 the following rules apply:

 34 29    a.  Except as otherwise expressly provided in this chapter,

 34 30 any matter relating to the activities of the company is

 34 31 decided exclusively by the managers.

 34 32    b.  Each manager has equal rights in the management and

 34 33 conduct of the activities of the company.

 34 34    c.  A difference arising among managers as to a matter in

 34 35 the ordinary course of the activities of the company may be
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 35  1 decided by a majority of the managers.

 35  2    d.  The consent of all members is required to do any of the

 35  3 following:

 35  4    (1)  Sell, lease, exchange, or otherwise dispose of all, or

 35  5 substantially all, of the company's property, with or without

 35  6 the goodwill, outside the ordinary course of the company's

 35  7 activities.

 35  8    (2)  Approve a merger, conversion, or domestication under

 35  9 article 10.

 35 10    (3)  Undertake any other act outside the ordinary course of

 35 11 the company's activities.

 35 12    (4)  Amend the operating agreement.

 35 13    e.  A manager may be chosen at any time by the consent of a

 35 14 majority of the members and remains a manager until a

 35 15 successor has been chosen, unless the manager at an earlier

 35 16 time resigns, is removed, or dies, or, in the case of a

 35 17 manager that is not an individual, terminates.  A manager may

 35 18 be removed at any time by the consent of a majority of the

 35 19 members without notice or cause.

 35 20    f.  A person need not be a member to be a manager, but the

 35 21 dissociation of a member that is also a manager removes the

 35 22 person as a manager.  If a person that is both a manager and a

 35 23 member ceases to be a manager, that cessation does not by

 35 24 itself dissociate the person as a member.

 35 25    g.  A person's ceasing to be a manager does not discharge

 35 26 any debt, obligation, or other liability to the limited

 35 27 liability company or members which the person incurred while a

 35 28 manager.

 35 29    4.  An action requiring the consent of members under this

 35 30 chapter may be taken without a meeting, and a member may

 35 31 appoint a proxy or other agent to consent or otherwise act for

 35 32 the member by signing an appointing record, personally or by

 35 33 the member's agent.

 35 34    5.  The dissolution of a limited liability company does not

 35 35 affect the applicability of this section.  However, a person

Senate Study Bill 3248 continued

 36  1 that wrongfully causes dissolution of the company loses the

 36  2 right to participate in management as a member and a manager.

 36  3    6.  This chapter does not entitle a member to remuneration

 36  4 for services performed for a member=managed limited liability

 36  5 company, except for reasonable compensation for services

 36  6 rendered in winding up the activities of the company.

 36  7    Sec. 38.  NEW SECTION.  489.408  INDEMNIFICATION AND

 36  8 INSURANCE.

 36  9    1.  A limited liability company shall reimburse for any

 36 10 payment made and indemnify for any debt, obligation, or other

 36 11 liability incurred by a member of a member=managed company or

 36 12 the manager of a manager=managed company in the course of the

 36 13 member's or manager's activities on behalf of the company, if,

 36 14 in making the payment or incurring the debt, obligation, or

 36 15 other liability, the member or manager complied with the

 36 16 duties stated in sections 489.405 and 489.409.

 36 17    2.  A limited liability company may purchase and maintain

 36 18 insurance on behalf of a member or manager of the company

 36 19 against liability asserted against or incurred by the member

 36 20 or manager in that capacity or arising from that status even

 36 21 if, under section 489.110, subsection 7, the operating

 36 22 agreement could not eliminate or limit the person's liability

 36 23 to the company for the conduct giving rise to the liability.

 36 24    Sec. 39.  NEW SECTION.  489.409  STANDARDS OF CONDUCT FOR

 36 25 MEMBERS AND MANAGERS.

 36 26    1.  A member of a member=managed limited liability company

 36 27 owes to the company and, subject to section 489.901,

 36 28 subsection 2, the other members the fiduciary duties of

 36 29 loyalty and care stated in subsections 2 and 3.

 36 30    2.  The duty of loyalty of a member in a member=managed

 36 31 limited liability company includes all of the following

 36 32 duties:

 36 33    a.  To account to the company and to hold as trustee for it

 36 34 any property, profit, or benefit derived by the member

 36 35 regarding any of the following:
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 37  1    (1)  In the conduct or winding up of the company's

 37  2 activities.

 37  3    (2)  From a use by the member of the company's property.

 37  4    (3)  From the appropriation of a limited liability company

 37  5 opportunity.

 37  6    b.  To refrain from dealing with the company in the conduct

 37  7 or winding up of the company's activities as or on behalf of a

 37  8 person having an interest adverse to the company.

 37  9    c.  To refrain from competing with the company in the

 37 10 conduct of the company's activities before the dissolution of

 37 11 the company.

 37 12    3.  Subject to the business judgment rule as stated in

 37 13 subsection 7, the duty of care of a member of a member=managed

 37 14 limited liability company in the conduct and winding up of the

 37 15 company's activities is to act with the care that a person in

 37 16 a like position would reasonably exercise under similar

 37 17 circumstances and in a manner the member reasonably believes

 37 18 to be in the best interests of the company.  In discharging

 37 19 this duty, a member may rely in good faith upon opinions,

 37 20 reports, statements, or other information provided by another

 37 21 person that the member reasonably believes is a competent and

 37 22 reliable source for the information.

 37 23    4.  A member in a member=managed limited liability company

 37 24 or a manager=managed limited liability company shall discharge

 37 25 the duties under this chapter or under the operating agreement

 37 26 and exercise any rights consistently with the contractual

 37 27 obligation of good faith and fair dealing.

 37 28    5.  It is a defense to a claim under subsection 2,

 37 29 paragraph "b", and any comparable claim in equity or at common

 37 30 law that the transaction was fair to the limited liability

 37 31 company.

 37 32    6.  All of the members of a member=managed limited

 37 33 liability company or a manager=managed limited liability

 37 34 company may authorize or ratify, after full disclosure of all

 37 35 material facts, a specific act or transaction that otherwise
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 38  1 would violate the duty of loyalty.

 38  2    7.  a.  A member satisfies the duty of care in subsection 3

 38  3 if all of the following apply:

 38  4    (1)  The member is not interested in the subject matter of

 38  5 the business judgment.

 38  6    (2)  The member is informed with respect to the subject of

 38  7 the business judgment to the extent the member reasonably

 38  8 believes to be appropriate in the circumstances.

 38  9    (3)  The member has a rational basis for believing that the

 38 10 business judgment is in the best interests of the limited

 38 11 liability company.

 38 12    b.  A person challenging the business judgment of a member

 38 13 has the burden of proving a breach of the duty of care, and in

 38 14 a damage action, the burden of proving that the breach was the

 38 15 legal cause of damage suffered by the limited liability

 38 16 company.

 38 17    8.  In a manager=managed limited liability company, all of

 38 18 the following rules apply:

 38 19    a.  Subsections 1, 2, 3, 5, and 7 apply to the manager or

 38 20 managers and not the members.

 38 21    b.  The duty stated under subsection 2, paragraph "c",

 38 22 continues until winding up is completed.

 38 23    c.  Subsection 4 applies to the members and managers.

 38 24    d.  Subsection 6 applies only to the members.

 38 25    e.  A member does not have any fiduciary duty to the

 38 26 company or to any other member solely by reason of being a

 38 27 member.

 38 28    Sec. 40.  NEW SECTION.  489.410  RIGHT OF MEMBERS,

 38 29 MANAGERS, AND DISSOCIATED MEMBERS TO INFORMATION.

 38 30    1.  In a member=managed limited liability company, all of

 38 31 the following rules apply:

 38 32    a.  On reasonable notice, a member may inspect and copy

 38 33 during regular business hours, at a reasonable location

 38 34 specified by the company, any record maintained by the company

 38 35 regarding the company's activities, financial condition, and
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 39  1 other circumstances, to the extent the information is material

 39  2 to the member's rights and duties under the operating

 39  3 agreement or this chapter.

 39  4    b.  The company shall furnish to each member all of the

 39  5 following:

 39  6    (1)  Without demand, any information concerning the

 39  7 company's activities, financial condition, and other

 39  8 circumstances which the company knows and is material to the

 39  9 proper exercise of the member's rights and duties under the

 39 10 operating agreement or this chapter, except to the extent the

 39 11 company can establish that it reasonably believes the member

 39 12 already knows the information.

 39 13    (2)  On demand, any other information concerning the

 39 14 company's activities, financial condition, and other

 39 15 circumstances, except to the extent the demand or information

 39 16 demanded is unreasonable or otherwise improper under the

 39 17 circumstances.

 39 18    c.  The duty to furnish information under paragraph "b"

 39 19 also applies to each member to the extent the member knows any

 39 20 of the information described in paragraph "b".

 39 21    2.  In a manager=managed limited liability company, all of

 39 22 the following rules apply:

 39 23    a.  The informational rights stated in subsection 1 and the

 39 24 duty stated in subsection 1, paragraph "c", apply to the

 39 25 managers and not the members.

 39 26    b.  During regular business hours and at a reasonable

 39 27 location specified by the company, a member may obtain from

 39 28 the company and inspect and copy full information regarding

 39 29 the activities, financial condition, and other circumstances

 39 30 of the company as is just and reasonable if all of the

 39 31 following apply:

 39 32    (1)  The member seeks the information for a purpose

 39 33 material to the member's interest as a member.

 39 34    (2)  The member makes a demand in a record received by the

 39 35 company, describing with reasonable particularity the
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 40  1 information sought and the purpose for seeking the

 40  2 information.

 40  3    (3)  The information sought is directly connected to the

 40  4 member's purpose.

 40  5    c.  Within ten days after receiving a demand pursuant to

 40  6 paragraph "b", subparagraph (2), the company shall in a record

 40  7 inform the member that made the demand all of the following:

 40  8    (1)  Of the information that the company will provide in

 40  9 response to the demand and when and where the company will

 40 10 provide the information.

 40 11    (2)  If the company declines to provide any demanded

 40 12 information, the company's reasons for declining.

 40 13    d.  Whenever this chapter or an operating agreement

 40 14 provides for a member to give or withhold consent to a matter,

 40 15 before the consent is given or withheld, the company shall,

 40 16 without demand, provide the member with all information that

 40 17 is known to the company and is material to the member's

 40 18 decision.

 40 19    3.  On ten days' demand made in a record received by a

 40 20 limited liability company, a dissociated member may have

 40 21 access to information to which the person was entitled while a

 40 22 member if the information pertains to the period during which

 40 23 the person was a member, the person seeks the information in

 40 24 good faith, and the person satisfies the requirements imposed

 40 25 on a member by subsection 2, paragraph "b".  The company shall

 40 26 respond to a demand made pursuant to this subsection in the

 40 27 manner provided in subsection 2, paragraph "c".

 40 28    4.  A limited liability company may charge a person that

 40 29 makes a demand under this section the reasonable costs of

 40 30 copying, limited to the costs of labor and material.

 40 31    5.  A member or dissociated member may exercise rights

 40 32 under this section through an agent or, in the case of an

 40 33 individual under legal disability, a legal representative.

 40 34 Any restriction or condition imposed by the operating

 40 35 agreement or under subsection 7 applies both to the agent or
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 41  1 legal representative and the member or dissociated member.

 41  2    6.  The rights under this section do not extend to a person

 41  3 as transferee.

 41  4    7.  In addition to any restriction or condition stated in

 41  5 its operating agreement, a limited liability company, as a

 41  6 matter within the ordinary course of its activities, may

 41  7 impose reasonable restrictions and conditions on access to and

 41  8 use of information to be furnished under this section,

 41  9 including designating information confidential and imposing

 41 10 nondisclosure and safeguarding obligations on the recipient.

 41 11 In a dispute concerning the reasonableness of a restriction

 41 12 under this subsection, the company has the burden of proving

 41 13 reasonableness.

 41 14                            ARTICLE 5

 41 15 TRANSFERABLE INTERESTS AND RIGHTS OF TRANSFEREES AND CREDITORS

 41 16    Sec. 41.  NEW SECTION.  489.501  NATURE OF TRANSFERABLE

 41 17 INTEREST.

 41 18    A transferable interest is personal property.

 41 19    Sec. 42.  NEW SECTION.  489.502  TRANSFER OF TRANSFERABLE

 41 20 INTEREST.

 41 21    1.  For a transfer, in whole or in part, all of the

 41 22 following applies to a transferable interest:

 41 23    a.  It is permissible.

 41 24    b.  It does not by itself cause a member's dissociation or

 41 25 a dissolution and winding up of the limited liability

 41 26 company's activities.

 41 27    c.  Subject to section 489.504, it does not entitle the

 41 28 transferee to do any of the following:

 41 29    (1)  Participate in the management or conduct of the

 41 30 company's activities.

 41 31    (2)  Except as otherwise provided in subsection 3, have

 41 32 access to records or other information concerning the

 41 33 company's activities.

 41 34    2.  A transferee has the right to receive, in accordance

 41 35 with the transfer, distributions to which the transferor would

Senate Study Bill 3248 continued

 42  1 otherwise be entitled.

 42  2    3.  In a dissolution and winding up of a limited liability

 42  3 company, a transferee is entitled to an account of the

 42  4 company's transactions only from the date of dissolution.

 42  5    4.  A transferable interest may be evidenced by a

 42  6 certificate of the interest issued by the limited liability

 42  7 company in a record, and, subject to this section, the

 42  8 interest represented by the certificate may be transferred by

 42  9 a transfer of the certificate.

 42 10    5.  A limited liability company need not give effect to a

 42 11 transferee's rights under this section until the company has

 42 12 notice of the transfer.

 42 13    6.  A transfer of a transferable interest in violation of a

 42 14 restriction on transfer contained in the operating agreement

 42 15 or another agreement to which the transferor is a party is

 42 16 ineffective as to a person having notice of the restriction at

 42 17 the time of transfer.

 42 18    7.  Except as otherwise provided in section 489.602,

 42 19 subsection 4, paragraph "b", when a member transfers a

 42 20 transferable interest, the transferor retains the rights of a

 42 21 member other than the interest in distributions transferred

 42 22 and retains all duties and obligations of a member.

 42 23    8.  When a member transfers a transferable interest to a

 42 24 person that becomes a member with respect to the transferred

 42 25 interest, the transferee is liable for the member's

 42 26 obligations under section 489.403 and section 489.406,

 42 27 subsection 3, known to the transferee when the transferee

 42 28 becomes a member.

 42 29    Sec. 43.  NEW SECTION.  489.503  CHARGING ORDER.

 42 30    1.  On application by a judgment creditor of a member or

 42 31 transferee, a court may enter a charging order against the

 42 32 transferable interest of the judgment debtor for the

 42 33 unsatisfied amount of the judgment.  A charging order

 42 34 constitutes a lien on a judgment debtor's transferable

 42 35 interest and requires the limited liability company to pay
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 43  1 over to the person to which the charging order was issued any

 43  2 distribution that would otherwise be paid to the judgment

 43  3 debtor.

 43  4    2.  To the extent necessary to effectuate the collection of

 43  5 distributions pursuant to a charging order in effect under

 43  6 subsection 1, the court may do all of the following:

 43  7    a.  Appoint a receiver of the distributions subject to the

 43  8 charging order, with the power to make all inquiries the

 43  9 judgment debtor might have made.

 43 10    b.  Make all other orders necessary to give effect to the

 43 11 charging order.

 43 12    3.  Upon a showing that distributions under a charging

 43 13 order will not pay the judgment debt within a reasonable time,

 43 14 the court may foreclose the lien and order the sale of the

 43 15 transferable interest.  The purchaser at the foreclosure sale

 43 16 only obtains the transferable interest, does not thereby

 43 17 become a member, and is subject to section 489.502.

 43 18    4.  At any time before foreclosure under subsection 3, the

 43 19 member or transferee whose transferable interest is subject to

 43 20 a charging order under subsection 1 may extinguish the

 43 21 charging order by satisfying the judgment and filing a

 43 22 certified copy of the satisfaction with the court that issued

 43 23 the charging order.

 43 24    5.  At any time before foreclosure under subsection 3, a

 43 25 limited liability company or one or more members whose

 43 26 transferable interests are not subject to the charging order

 43 27 may pay to the judgment creditor the full amount due under the

 43 28 judgment and thereby succeed to the rights of the judgment

 43 29 creditor, including the charging order.

 43 30    6.  This chapter does not deprive any member or transferee

 43 31 of the benefit of any exemption laws applicable to the

 43 32 member's or transferee's transferable interest.

 43 33    7.  This section provides the exclusive remedy by which a

 43 34 person seeking to enforce a judgment against a member or

 43 35 transferee may, in the capacity of judgment creditor, satisfy
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 44  1 the judgment from the judgment debtor's transferable interest.

 44  2    Sec. 44.  NEW SECTION.  489.504  POWER OF PERSONAL

 44  3 REPRESENTATIVE OF DECEASED MEMBER.

 44  4    If a member dies, the deceased member's personal

 44  5 representative or other legal representative may exercise the

 44  6 rights of a transferee provided in section 489.502, subsection

 44  7 2, and, for the purposes of settling the estate, the rights of

 44  8 a current member under section 489.410.

 44  9                            ARTICLE 6

 44 10                      MEMBER'S DISSOCIATION

 44 11    Sec. 45.  NEW SECTION.  489.601  MEMBER'S POWER TO

 44 12 DISSOCIATE == WRONGFUL DISSOCIATION.

 44 13    1.  A person has the power to dissociate as a member at any

 44 14 time, rightfully or wrongfully, by withdrawing as a member by

 44 15 express will under section 489.602, subsection 1.

 44 16    2.  A person's dissociation from a limited liability

 44 17 company is wrongful only if any of the following applies to

 44 18 the dissociation:

 44 19    a.  It is in breach of an express provision of the

 44 20 operating agreement.

 44 21    b.  It occurs before the termination of the company and any

 44 22 of the following applies:

 44 23    (1)  The person withdraws as a member by express will.

 44 24    (2)  The person is expelled as a member by judicial order

 44 25 under section 489.602, subsection 5.

 44 26    (3)  The person is dissociated under section 489.602,

 44 27 subsection 7, paragraph "a", by becoming a debtor in

 44 28 bankruptcy.

 44 29    (4)  In the case of a person that is not a trust other than

 44 30 a business trust, an estate, or an individual, the person is

 44 31 expelled or otherwise dissociated as a member because it

 44 32 willfully dissolved or terminated.

 44 33    3.  A person that wrongfully dissociates as a member is

 44 34 liable to the limited liability company and, subject to

 44 35 section 489.901, to the other members for damages caused by
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 45  1 the dissociation.  The liability is in addition to any other

 45  2 debt, obligation, or other liability of the member to the

 45  3 company or the other members.

 45  4    Sec. 46.  NEW SECTION.  489.602  EVENTS CAUSING

 45  5 DISSOCIATION.

 45  6    A person is dissociated as a member from a limited

 45  7 liability company when any of the following applies:

 45  8    1.  The company has notice of the person's express will to

 45  9 withdraw as a member, but, if the person specified a

 45 10 withdrawal date later than the date the company had notice, on

 45 11 that later date.

 45 12    2.  An event stated in the operating agreement as causing

 45 13 the person's dissociation occurs.

 45 14    3.  The person is expelled as a member pursuant to the

 45 15 operating agreement.

 45 16    4.  The person is expelled as a member by the unanimous

 45 17 consent of the other members if any of the following applies:

 45 18    a.  It is unlawful to carry on the company's activities

 45 19 with the person as a member.

 45 20    b.  There has been a transfer of all of the person's

 45 21 transferable interest in the company, other than any of the

 45 22 following:

 45 23    (1)  A transfer for security purposes.

 45 24    (2)  A charging order in effect under section 489.503 which

 45 25 has not been foreclosed.

 45 26    c.  The person is a corporation and, within ninety days

 45 27 after the company notifies the person that it will be expelled

 45 28 as a member because the person has filed a certificate of

 45 29 dissolution or the equivalent, its charter has been revoked,

 45 30 or its right to conduct business has been suspended by the

 45 31 jurisdiction of its incorporation, the certificate of

 45 32 dissolution has not been revoked or its charter or right to

 45 33 conduct business has not been reinstated.

 45 34    d.  The person is a limited liability company or

 45 35 partnership that has been dissolved and whose business is
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 46  1 being wound up.

 46  2    5.  On application by the company, the person is expelled

 46  3 as a member by judicial order because the person has done any

 46  4 of the following:

 46  5    a.  Has engaged, or is engaging, in wrongful conduct that

 46  6 has adversely and materially affected, or will adversely and

 46  7 materially affect, the company's activities.

 46  8    b.  Has willfully or persistently committed, or is

 46  9 willfully and persistently committing, a material breach of

 46 10 the operating agreement or the person's duties or obligations

 46 11 under section 489.409.

 46 12    c.  Has engaged in, or is engaging in, conduct relating to

 46 13 the company's activities which makes it not reasonably

 46 14 practicable to carry on the activities with the person as a

 46 15 member.

 46 16    6.  In the case of a person who is an individual, any of

 46 17 the following applies:

 46 18    a.  The person dies.

 46 19    b.  In a member=managed limited liability company any of

 46 20 the following applies:

 46 21    (1)  A guardian or general conservator for the person is

 46 22 appointed.

 46 23    (2)  There is a judicial order that the person has

 46 24 otherwise become incapable of performing the person's duties

 46 25 as a member under this chapter or the operating agreement.

 46 26    7.  In a member=managed limited liability company, the

 46 27 person does any of the following:

 46 28    a.  Becomes a debtor in bankruptcy.

 46 29    b.  Executes an assignment for the benefit of creditors.

 46 30    c.  Seeks, consents to, or acquiesces in the appointment of

 46 31 a trustee, receiver, or liquidator of the person or of all or

 46 32 substantially all of the person's property.

 46 33    8.  In the case of a person that is a trust or is acting as

 46 34 a member by virtue of being a trustee of a trust, the trust's

 46 35 entire transferable interest in the company is distributed.
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 47  1    9.  In the case of a person that is an estate or is acting

 47  2 as a member by virtue of being a personal representative of an

 47  3 estate, the estate's entire transferable interest in the

 47  4 company is distributed.

 47  5    10.  In the case of a member that is not an individual,

 47  6 partnership, limited liability company, corporation, trust, or

 47  7 estate, the termination of the member.

 47  8    11.  The company participates in a merger under article 10,

 47  9 if any of the following applies:

 47 10    a.  The company is not the surviving entity.

 47 11    b.  Otherwise as a result of the merger, the person ceases

 47 12 to be a member.

 47 13    12.  The company participates in a conversion under article

 47 14 10.

 47 15    13.  The company participates in a domestication under

 47 16 article 10, if, as a result of the domestication, the person

 47 17 ceases to be a member.

 47 18    14.  The company terminates.

 47 19    Sec. 47.  NEW SECTION.  489.603  EFFECT OF PERSON'S

 47 20 DISSOCIATION AS MEMBER.

 47 21    1.  When a person is dissociated as a member of a limited

 47 22 liability company, all of the following apply:

 47 23    a.  The person's right to participate as a member in the

 47 24 management and conduct of the company's activities terminates.

 47 25    b.  If the company is member=managed, the person's

 47 26 fiduciary duties as a member end with regard to matters

 47 27 arising and events occurring after the person's dissociation.

 47 28    c.  Subject to section 489.504 and article 10, any

 47 29 transferable interest owned by the person immediately before

 47 30 dissociation in the person's capacity as a member is owned by

 47 31 the person solely as a transferee.

 47 32    2.  A person's dissociation as a member of a limited

 47 33 liability company does not of itself discharge the person from

 47 34 any debt, obligation, or other liability to the company or the

 47 35 other members which the person incurred while a member.
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 48  1    Sec. 48.  NEW SECTION.  489.604  MEMBER'S POWER TO

 48  2 DISSOCIATE UNDER CERTAIN CIRCUMSTANCES.

 48  3    1.  If the certificate of organization or an operating

 48  4 agreement does not specify the time or the events upon the

 48  5 happening of which a member may dissociate, a member may

 48  6 dissociate from the limited liability company in the event any

 48  7 amendment to the certificate of organization or operating

 48  8 agreement that is adopted over the member's written dissent

 48  9 adversely affects the rights or preferences of the dissenting

 48 10 member's transferable interest in any of the ways described in

 48 11 paragraphs "a" through "f".  A dissociation in the event of

 48 12 such dissent and adverse effect is deemed to have occurred as

 48 13 of the effective date of the amendment, if the member gives

 48 14 notice to the limited liability company not more than sixty

 48 15 days after the date of the amendment.  In valuing the member's

 48 16 distribution pursuant to this subsection, any depreciation in

 48 17 anticipation of the amendment shall be excluded.  An amendment

 48 18 that does any of the following is subject to this section:

 48 19    a.  Alters or abolishes a member's right to receive a

 48 20 distribution.

 48 21    b.  Alters or abolishes a member's right to voluntarily

 48 22 dissociate.

 48 23    c.  Alters or abolishes a member's right to vote on any

 48 24 matter, except as the rights may be altered or abolished

 48 25 through the acceptance of contributions or the making of

 48 26 contribution agreements.

 48 27    d.  Alters or abolishes a member's preemptive right to make

 48 28 contributions.

 48 29    e.  Establishes or changes the conditions for or

 48 30 consequences of expulsion.

 48 31    f.  Waives the application of this section to the limited

 48 32 liability company.

 48 33    2.  A member dissociating under this section is not liable

 48 34 for damages for the breach of any agreement not to withdraw.

 48 35    3.  This section applies to a limited liability company
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 49  1 whose original articles of organization or certificate of

 49  2 organization is filed with the secretary of state on or after

 49  3 July 1, 1997.

 49  4    4.  This section applies to a limited liability company

 49  5 whose original articles of organization are filed with the

 49  6 secretary of state and effective on or prior to June 30, 1997,

 49  7 if such company's operating agreement provides that it is

 49  8 subject to this section.

 49  9    5.  The operating agreement of a limited liability company

 49 10 may waive the applicability of this section to the company and

 49 11 its members.

 49 12                            ARTICLE 7

 49 13                   DISSOLUTION AND WINDING UP

 49 14    Sec. 49.  NEW SECTION.  489.701  EVENTS CAUSING

 49 15 DISSOLUTION.

 49 16    1.  A limited liability company is dissolved, and its

 49 17 activities must be wound up, upon the occurrence of any of the

 49 18 following:

 49 19    a.  An event or circumstance that the operating agreement

 49 20 states causes dissolution.

 49 21    b.  The consent of all the members.

 49 22    c.  Once the company has at least one member, the passage

 49 23 of ninety consecutive days during which the company has no

 49 24 members.

 49 25    d.  On application by a member, the entry by a district

 49 26 court of an order dissolving the company on the grounds that

 49 27 any of the following applies:

 49 28    (1)  The conduct of all or substantially all of the

 49 29 company's activities is unlawful.

 49 30    (2)  It is not reasonably practicable to carry on the

 49 31 company's activities in conformity with the certificate of

 49 32 organization and the operating agreement.

 49 33    e.  On application by a member or transferree, the entry by

 49 34 a district court of an order dissolving the company on the

 49 35 grounds that the managers or those members in control of the
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 50  1 company have done any of the following:

 50  2    (1)  Have acted, are acting, or will act in a manner that

 50  3 is illegal or fraudulent.

 50  4    (2)  Have acted or are acting in a manner that is

 50  5 oppressive and was, is, or will be directly harmful to the

 50  6 applicant.

 50  7    2.  In a proceeding brought under subsection 1, paragraph

 50  8 "e", the court may order a remedy other than dissolution.

 50  9    Sec. 50.  NEW SECTION.  489.702  WINDING UP.

 50 10    1.  A dissolved limited liability company shall wind up its

 50 11 activities, and the company continues after dissolution only

 50 12 for the purpose of winding up.

 50 13    2.  In winding up its activities, all of the following

 50 14 apply to a limited liability company:

 50 15    a.  It shall discharge the company's debts, obligations, or

 50 16 other liabilities, settle and close the company's activities,

 50 17 and marshal and distribute the assets of the company.

 50 18    b.  It may do all of the following:

 50 19    (1)  Deliver to the secretary of state for filing a

 50 20 statement of dissolution stating the name of the company and

 50 21 that the company is dissolved.

 50 22    (2)  Preserve the company activities and property as a

 50 23 going concern for a reasonable time.

 50 24    (3)  Prosecute and defend actions and proceedings, whether

 50 25 civil, criminal, or administrative.

 50 26    (4)  Transfer the company's property.

 50 27    (5)  Settle disputes by mediation or arbitration.

 50 28    (6)  Deliver to the secretary of state for filing a

 50 29 statement of termination stating the name of the company and

 50 30 that the company is terminated.

 50 31    (7)  Perform other acts necessary or appropriate to the

 50 32 winding up.

 50 33    3.  If a dissolved limited liability company has no

 50 34 members, the legal representative of the last person to have

 50 35 been a member may wind up the activities of the company.  If
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 51  1 the person does so, the person has the powers of a sole

 51  2 manager under section 489.407, subsection 3, and is deemed to

 51  3 be a manager for the purposes of section 489.304, subsection

 51  4 1, paragraph "b".

 51  5    4.  If the legal representative under subsection 3 declines

 51  6 or fails to wind up the company's activities, a person may be

 51  7 appointed to do so by the consent of transferees owning a

 51  8 majority of the rights to receive distributions as transferees

 51  9 at the time the consent is to be effective.  All of the

 51 10 following applies to a person appointed under this subsection:

 51 11    a.  The person has the powers of a sole manager under

 51 12 section 489.407, subsection 3, and is deemed to be a manager

 51 13 for the purposes of section 489.304, subsection 1, paragraph

 51 14 "b".

 51 15    b.  The person shall promptly deliver to the secretary of

 51 16 state for filing an amendment to the company's certificate of

 51 17 organization to do all of the following:

 51 18    (1)  State that the company has no members.

 51 19    (2)  State that the person has been appointed pursuant to

 51 20 this subsection to wind up the company.

 51 21    (3)  Provide the street and mailing addresses of the

 51 22 person.

 51 23    5.  The district court may order judicial supervision of

 51 24 the winding up of a dissolved limited liability company,

 51 25 including the appointment of a person to wind up the company's

 51 26 activities pursuant to any of the following:

 51 27    a.  On application of a member, if the applicant

 51 28 establishes good cause.

 51 29    b.  On the application of a transferee, if all of the

 51 30 following apply:

 51 31    (1)  The company does not have any members.

 51 32    (2)  The legal representative of the last person to have

 51 33 been a member declines or fails to wind up the company's

 51 34 activities.

 51 35    (3)  Within a reasonable time following the dissolution a
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 52  1 person has not been appointed pursuant to subsection 3.

 52  2    c.  In connection with a proceeding under section 489.701,

 52  3 subsection 1, paragraph "d" or "e".

 52  4    Sec. 51.  NEW SECTION.  489.703  KNOWN CLAIMS AGAINST

 52  5 DISSOLVED LIMITED LIABILITY COMPANY.

 52  6    1.  Except as otherwise provided in subsection 4, a

 52  7 dissolved limited liability company may give notice of a known

 52  8 claim under subsection 2, which has the effect as provided in

 52  9 subsection 3.

 52 10    2.  A dissolved limited liability company may in a record

 52 11 notify its known claimants of the dissolution.  The notice

 52 12 must do all of the following:

 52 13    a.  Specify the information required to be included in a

 52 14 claim.

 52 15    b.  Provide a mailing address to which the claim is to be

 52 16 sent.

 52 17    c.  State the deadline for receipt of the claim, which may

 52 18 not be less than one hundred twenty days after the date the

 52 19 notice is received by the claimant.

 52 20    d.  State that the claim will be barred if not received by

 52 21 the deadline.

 52 22    3.  A claim against a dissolved limited liability company

 52 23 is barred if the requirements of subsection 2 are met and any

 52 24 of the following applies:

 52 25    a.  The claim is not received by the specified deadline.

 52 26    b.  If the claim is timely received but rejected by the

 52 27 company, all of the following apply:

 52 28    (1)  The company causes the claimant to receive a notice in

 52 29 a record stating that the claim is rejected and will be barred

 52 30 unless the claimant commences an action against the company to

 52 31 enforce the claim within ninety days after the claimant

 52 32 receives the notice.

 52 33    (2)  The claimant does not commence the required action

 52 34 within the ninety days.

 52 35    4.  This section does not apply to a claim based on an
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 53  1 event occurring after the effective date of dissolution or a

 53  2 liability that on that date is contingent.

 53  3    Sec. 52.  NEW SECTION.  489.704  OTHER CLAIMS AGAINST

 53  4 DISSOLVED LIMITED LIABILITY COMPANY.

 53  5    1.  A dissolved limited liability company may publish

 53  6 notice of its dissolution and request persons having claims

 53  7 against the company to present them in accordance with the

 53  8 notice.

 53  9    2.  The notice authorized by subsection 1 must do all of

 53 10 the following:

 53 11    a.  Be published at least once in a newspaper of general

 53 12 circulation in the county in this state in which the dissolved

 53 13 limited liability company's principal office is located or, if

 53 14 it has none in this state, in the county in which the

 53 15 company's registered office is or was last located.

 53 16    b.  Describe the information required to be contained in a

 53 17 claim and provide a mailing address to which the claim is to

 53 18 be sent.

 53 19    c.  State that a claim against the company is barred unless

 53 20 an action to enforce the claim is commenced within five years

 53 21 after publication of the notice.

 53 22    3.  If a dissolved limited liability company publishes a

 53 23 notice in accordance with subsection 2, unless the claimant

 53 24 commences an action to enforce the claim against the company

 53 25 within five years after the publication date of the notice,

 53 26 the claim of each of the following claimants is barred:

 53 27    a.  A claimant that did not receive notice in a record

 53 28 under section 489.703.

 53 29    b.  A claimant whose claim was timely sent to the company

 53 30 but not acted on.

 53 31    c.  A claimant whose claim is contingent at, or based on an

 53 32 event occurring after, the effective date of dissolution.

 53 33    4.  A claim not barred under this section may be enforced

 53 34 as follows:

 53 35    a.  Against a dissolved limited liability company, to the
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 54  1 extent of its undistributed assets.

 54  2    b.  If assets of the company have been distributed after

 54  3 dissolution, against a member or transferee to the extent of

 54  4 that person's proportionate share of the claim or of the

 54  5 assets distributed to the member or transferee after

 54  6 dissolution, whichever is less, but a person's total liability

 54  7 for all claims under this paragraph does not exceed the total

 54  8 amount of assets distributed to the person after dissolution.

 54  9    Sec. 53.  NEW SECTION.  489.705  ADMINISTRATIVE

 54 10 DISSOLUTION.

 54 11    1.  The secretary of state may dissolve a limited liability

 54 12 company administratively if the company does not do any of the

 54 13 following:

 54 14    a.  Pay, within sixty days after the due date, any fee,

 54 15 tax, or penalty due the secretary of state under this chapter

 54 16 or law other than this chapter.

 54 17    b.  Deliver, within sixty days after the due date, its

 54 18 biennial report to the secretary of state.

 54 19    2.  If the secretary of state determines that a ground

 54 20 exists for administratively dissolving a limited liability

 54 21 company, the secretary of state shall file a record of the

 54 22 determination and serve the company with a copy of the filed

 54 23 record.

 54 24    3.  If within sixty days after service of the copy pursuant

 54 25 to subsection 2 a limited liability company does not correct

 54 26 each ground for dissolution or demonstrate to the reasonable

 54 27 satisfaction of the secretary of state that each ground

 54 28 determined by the secretary of state does not exist, the

 54 29 secretary of state shall dissolve the company administratively

 54 30 by preparing, signing, and filing a declaration of dissolution

 54 31 that states the grounds for dissolution.  The secretary of

 54 32 state shall serve the company with a copy of the filed

 54 33 declaration.

 54 34    4.  A limited liability company that has been

 54 35 administratively dissolved continues in existence but, subject
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 55  1 to section 489.706, may carry on only activities necessary to

 55  2 wind up its activities and liquidate its assets under sections

 55  3 489.702 and 489.708 and to notify claimants under sections

 55  4 489.703 and 489.704.

 55  5    5.  The administrative dissolution of a limited liability

 55  6 company does not terminate the authority of its registered

 55  7 agent for service of process.

 55  8    Sec. 54.  NEW SECTION.  489.706  REINSTATEMENT FOLLOWING

 55  9 ADMINISTRATIVE DISSOLUTION.

 55 10    1.  A limited liability company administratively dissolved

 55 11 under section 489.705 may apply to the secretary of state for

 55 12 reinstatement at any time after the effective date of

 55 13 dissolution.  The application must be delivered to the

 55 14 secretary of state and meet all of the following requirements:

 55 15    a.  Recite the name of the limited liability company at its

 55 16 date of dissolution and the effective date of its

 55 17 administrative dissolution.

 55 18    b.  State that the ground or grounds for dissolution as

 55 19 provided in section 489.705 have been eliminated.

 55 20    c.  If the application is received more than five years

 55 21 after the effective date of the administrative dissolution,

 55 22 state a name that satisfies the requirements of section

 55 23 489.108.

 55 24    d.  State the federal tax identification number of the

 55 25 limited liability company.

 55 26    2.  The secretary of state shall refer the federal tax

 55 27 identification number contained in the application for

 55 28 reinstatement to the department of revenue.  The department of

 55 29 revenue shall report to the secretary of state the tax status

 55 30 of the limited liability company.  If the department reports

 55 31 to the secretary of state that a filing delinquency or

 55 32 liability exists against the limited liability company, the

 55 33 secretary of state shall not cancel the declaration of

 55 34 dissolution until the filing delinquency or liability is

 55 35 satisfied.
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 56  1    3.  If the secretary of state determines that the

 56  2 application contains the information required by subsection 1,

 56  3 and that a delinquency or liability reported pursuant to

 56  4 subsection 2 has been satisfied, and that the information is

 56  5 correct, the secretary of state shall cancel the declaration

 56  6 of dissolution and prepare a certificate of reinstatement that

 56  7 recites the secretary of state's determination and the

 56  8 effective date of reinstatement, file the original of the

 56  9 certificate, and serve a copy on the limited liability company

 56 10 under section 489.116.  If the limited liability company's

 56 11 name in subsection 1, paragraph "c", is different than the

 56 12 name in subsection 1, paragraph "a", the certificate of

 56 13 reinstatement shall constitute an amendment to the limited

 56 14 liability company's certificate of organization insofar as it

 56 15 pertains to its name.  A limited liability company shall not

 56 16 relinquish the right to retain its name as provided in section

 56 17 489.108, if the reinstatement is effective within five years

 56 18 of the effective date of the limited liability company's

 56 19 dissolution.

 56 20    4.  When the reinstatement is effective, it relates back to

 56 21 and takes effect as of the effective date of the

 56 22 administrative dissolution as if the administrative

 56 23 dissolution had never occurred.

 56 24    Sec. 55.  NEW SECTION.  489.707  APPEAL FROM REJECTION OF

 56 25 REINSTATEMENT.

 56 26    1.  If the secretary of state rejects a limited liability

 56 27 company's application for reinstatement following

 56 28 administrative dissolution, the secretary of state shall

 56 29 prepare, sign, and file a notice that explains the reason for

 56 30 rejection and serve the company with a copy of the notice.

 56 31    2.  Within thirty days after service of a notice of

 56 32 rejection of reinstatement under subsection 1, a limited

 56 33 liability company may appeal from the rejection by petitioning

 56 34 the district court to set aside the dissolution.  The petition

 56 35 must be served on the secretary of state and contain a copy of
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 57  1 the secretary of state's declaration of dissolution, the

 57  2 company's application for reinstatement, and the secretary of

 57  3 state's notice of rejection.

 57  4    3.  The court may order the secretary of state to reinstate

 57  5 a dissolved limited liability company or take other action the

 57  6 court considers appropriate.

 57  7    Sec. 56.  NEW SECTION.  489.708  DISTRIBUTION OF ASSETS IN

 57  8 WINDING UP LIMITED LIABILITY COMPANY'S ACTIVITIES.

 57  9    1.  In winding up its activities, a limited liability

 57 10 company must apply its assets to discharge its obligations to

 57 11 creditors, including members that are creditors.

 57 12    2.  After a limited liability company complies with

 57 13 subsection 1, any surplus must be distributed in the following

 57 14 order, subject to any charging order in effect under section

 57 15 489.503:

 57 16    a.  To each person owning a transferable interest that

 57 17 reflects contributions made by a member and not previously

 57 18 returned, an amount equal to the value of the unreturned

 57 19 contributions.

 57 20    b.  In equal shares among members and dissociated members,

 57 21 except to the extent necessary to comply with any transfer

 57 22 effective under section 489.502.

 57 23    3.  If a limited liability company does not have sufficient

 57 24 surplus to comply with subsection 2, paragraph "a", any

 57 25 surplus must be distributed among the owners of transferable

 57 26 interests in proportion to the value of their respective

 57 27 unreturned contributions.

 57 28    4.   All distributions made under subsections 2 and 3 must

 57 29 be paid in money.

 57 30                            ARTICLE 8

 57 31               FOREIGN LIMITED LIABILITY COMPANIES

 57 32    Sec. 57.  NEW SECTION.  489.801  GOVERNING LAW.

 57 33    1.  The law of the state or other jurisdiction under which

 57 34 a foreign limited liability company is formed governs all of

 57 35 the following:
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 58  1    a.  The internal affairs of the company.

 58  2    b.  The liability of a member as member and a manager as

 58  3 manager for the debts, obligations, or other liabilities of

 58  4 the company.

 58  5    2.  A foreign limited liability company shall not be denied

 58  6 a certificate of authority by reason of any difference between

 58  7 the law of the jurisdiction under which the company is formed

 58  8 and the law of this state.

 58  9    3.  A certificate of authority does not authorize a foreign

 58 10 limited liability company to engage in any business or

 58 11 exercise any power that a limited liability company shall not

 58 12 engage in or exercise in this state.

 58 13    Sec. 58.  NEW SECTION.  489.802  APPLICATION FOR

 58 14 CERTIFICATE OF AUTHORITY.

 58 15    1.  A foreign limited liability company may apply for a

 58 16 certificate of authority to transact business in this state by

 58 17 delivering an application to the secretary of state for

 58 18 filing.  The application must state all of the following:

 58 19    a.  The name of the company and, if the name does not

 58 20 comply with section 489.108, an alternate name adopted

 58 21 pursuant to section 489.805, subsection 1.

 58 22    b.  The name of the state or other jurisdiction under whose

 58 23 law the company is formed.

 58 24    c.  The street and mailing addresses of the company's

 58 25 principal office and, if the law of the jurisdiction under

 58 26 which the company is formed require the company to maintain an

 58 27 office in that jurisdiction, the street and mailing addresses

 58 28 of the required office.

 58 29    d.  The name and street and mailing addresses of the

 58 30 company's initial registered agent for service of process in

 58 31 this state.

 58 32    2.  A foreign limited liability company shall deliver with

 58 33 a completed application under subsection 1 a certificate of

 58 34 existence or a record of similar import signed by the

 58 35 secretary of state or other official having custody of the
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 59  1 company's publicly filed records in the state or other

 59  2 jurisdiction under whose law the company is formed.

 59  3    Sec. 59.  NEW SECTION.  489.803  ACTIVITIES NOT

 59  4 CONSTITUTING TRANSACTING BUSINESS.

 59  5    1.  Activities of a foreign limited liability company which

 59  6 do not constitute transacting business in this state within

 59  7 the meaning of this article include all of the following:

 59  8    a.  Maintaining, defending, or settling an action or

 59  9 proceeding.

 59 10    b.  Carrying on any activity concerning its internal

 59 11 affairs, including holding meetings of its members or

 59 12 managers.

 59 13    c.  Maintaining accounts in financial institutions.

 59 14    d.  Maintaining offices or agencies for the transfer,

 59 15 exchange, and registration of the company's own securities or

 59 16 maintaining trustees or depositories with respect to those

 59 17 securities.

 59 18    e.  Selling through independent contractors.

 59 19    f.  Soliciting or obtaining orders, whether by mail or

 59 20 electronic means or through employees or agents or otherwise,

 59 21 if the orders require acceptance outside this state before

 59 22 they become contracts.

 59 23    g.  Creating or acquiring indebtedness, mortgages, or

 59 24 security interests in real or personal property.

 59 25    h.  Securing or collecting debts or enforcing mortgages or

 59 26 other security interests in property securing the debts and

 59 27 holding, protecting, or maintaining property so acquired.

 59 28    i.  Conducting an isolated transaction that is completed

 59 29 within thirty days and is not in the course of similar

 59 30 transactions.

 59 31    j.  Transacting business in interstate commerce.

 59 32    2.  For purposes of this article, the ownership in this

 59 33 state of income=producing real property or tangible personal

 59 34 property, other than property excluded under subsection 1,

 59 35 constitutes transacting business in this state.
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 60  1    3.  This section does not apply in determining the contacts

 60  2 or activities that may subject a foreign limited liability

 60  3 company to service of process, taxation, or regulation under

 60  4 law of this state other than this chapter.

 60  5    Sec. 60.  NEW SECTION.  489.804  FILING OF CERTIFICATE OF

 60  6 AUTHORITY.

 60  7    Unless the secretary of state determines that an

 60  8 application for a certificate of authority does not comply

 60  9 with the filing requirements of this chapter, the secretary of

 60 10 state, upon payment of all filing fees, shall file the

 60 11 application of a foreign limited liability company, prepare,

 60 12 sign, and file a certificate of authority to transact business

 60 13 in this state, and send a copy of the filed certificate,

 60 14 together with a receipt for the fees, to the company or its

 60 15 representative.

 60 16    Sec. 61.  NEW SECTION.  489.805  NONCOMPLYING NAME OF

 60 17 FOREIGN LIMITED LIABILITY COMPANY.

 60 18    1.  A foreign limited liability company whose name does not

 60 19 comply with section 489.108 shall not obtain a certificate of

 60 20 authority until it adopts, for the purpose of transacting

 60 21 business in this state, an alternate name that complies with

 60 22 section 489.108.  After obtaining a certificate of authority

 60 23 with an alternate name, a foreign limited liability company

 60 24 shall transact business in this state under the alternate

 60 25 name.

 60 26    2.  If a foreign limited liability company authorized to

 60 27 transact business in this state changes its name to one that

 60 28 does not comply with section 489.108, it may not thereafter

 60 29 transact business in this state until it complies with

 60 30 subsection 1 and obtains an amended certificate of authority.

 60 31    Sec. 62.  NEW SECTION.  489.806  REVOCATION OF CERTIFICATE

 60 32 OF AUTHORITY.

 60 33    1.  A certificate of authority of a foreign limited

 60 34 liability company to transact business in this state may be

 60 35 revoked by the secretary of state in the manner provided in
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 61  1 subsections 2 and 3 if the company does not do any of the

 61  2 following:

 61  3    a.  Pay, within sixty days after the due date, any fee,

 61  4 tax, or penalty due the secretary of state under this chapter

 61  5 or law other than this chapter.

 61  6    b.  Deliver, within sixty days after the due date, its

 61  7 biennial report required under section 489.209.

 61  8    c.  Appoint and maintain a registered agent for service of

 61  9 process as required by section 489.113, subsection 2.

 61 10    d.  Deliver for filing a statement of a change under

 61 11 section 489.114 within thirty days after a change has occurred

 61 12 in the name or address of the registered agent.

 61 13    2.  To revoke a certificate of authority of a foreign

 61 14 limited liability company, the secretary of state must

 61 15 prepare, sign, and file a notice of revocation and send a copy

 61 16 to the company's registered agent for service of process in

 61 17 this state, or if the company does not appoint and maintain a

 61 18 proper registered agent in this state, to the company's

 61 19 registered office.  The notice must state all of the

 61 20 following:

 61 21    a.  The revocation's effective date, which must be at least

 61 22 sixty days after the date the secretary of state sends the

 61 23 copy.

 61 24    b.  The grounds for revocation under subsection 1.

 61 25    3.  The authority of a foreign limited liability company to

 61 26 transact business in this state ceases on the effective date

 61 27 in the notice of revocation unless before that date the

 61 28 company cures each ground for revocation stated in the notice

 61 29 filed under subsection 2.  If the company cures each ground,

 61 30 the secretary of state shall file a record so stating.

 61 31    Sec. 63.  NEW SECTION.  489.807  CANCELLATION OF

 61 32 CERTIFICATE OF AUTHORITY.

 61 33    1.  To cancel its certificate of authority to transact

 61 34 business in this state, a foreign limited liability company

 61 35 must deliver to the secretary of state for filing a notice of
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 62  1 cancellation stating all of the following:

 62  2    a.  The name of the foreign limited liability company and

 62  3 that the company desires to cancel its certificate of

 62  4 authority.

 62  5    b.  That the foreign limited liability company revokes the

 62  6 authority of its registered agent to accept service on its

 62  7 behalf and appoints the secretary of state as its agent for

 62  8 service of process in any proceeding based on a cause of

 62  9 action arising during the time it was authorized to transact

 62 10 business in this state.

 62 11    c.  A mailing address to which the secretary of state may

 62 12 mail a copy of any process served on the secretary of state

 62 13 under paragraph "b".

 62 14    d.  A commitment to notify the secretary of state in the

 62 15 future of any change in the mailing address of the foreign

 62 16 limited liability company.

 62 17    2.  The certificate is canceled when the notice becomes

 62 18 effective.

 62 19    Sec. 64.  NEW SECTION.  489.808  EFFECT OF FAILURE TO HAVE

 62 20 CERTIFICATE OF AUTHORITY.

 62 21    1.  A foreign limited liability company transacting

 62 22 business in this state shall not maintain an action or

 62 23 proceeding in this state unless it has a certificate of

 62 24 authority to transact business in this state.

 62 25    2.  The failure of a foreign limited liability company to

 62 26 have a certificate of authority to transact business in this

 62 27 state does not impair the validity of a contract or act of the

 62 28 company or prevent the company from defending an action or

 62 29 proceeding in this state.

 62 30    3.  The successor to a foreign limited liability company

 62 31 that transacted business in this state without a certificate

 62 32 of authority and the assignee of a cause of action arising out

 62 33 of that business shall not maintain a proceeding based on that

 62 34 cause of action in any court in this state until the foreign

 62 35 limited liability company or its successor obtains a
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 63  1 certificate of authority.

 63  2    4.  A district court may stay a proceeding commenced by a

 63  3 foreign limited liability company, its successor, or assignee

 63  4 until it determines whether the foreign limited liability

 63  5 company or its successor or assignee requires a certificate of

 63  6 authority.  If it so determines, the district court may

 63  7 further stay the proceeding until the foreign limited

 63  8 liability company or its successor or assignee obtains the

 63  9 certificate.

 63 10    5.  A foreign limited liability company is liable for a

 63 11 civil penalty not to exceed a total of one thousand dollars if

 63 12 it transacts business in this state without a certificate of

 63 13 authority.  The attorney general may collect penalties due

 63 14 under this subsection.

 63 15    6.  A member or manager of a foreign limited liability

 63 16 company is not liable for the debts, obligations, or other

 63 17 liabilities of the company solely because the company

 63 18 transacted business in this state without a certificate of

 63 19 authority.

 63 20    7.  If a foreign limited liability company transacts

 63 21 business in this state without a certificate of authority or

 63 22 cancels its certificate of authority, it appoints the

 63 23 secretary of state as its registered agent for service of

 63 24 process for rights of action arising out of the transaction of

 63 25 business in this state.

 63 26    Sec. 65.  NEW SECTION.  489.809  ACTION BY ATTORNEY

 63 27 GENERAL.

 63 28    The attorney general may maintain an action to enjoin a

 63 29 foreign limited liability company from transacting business in

 63 30 this state in violation of this article.

 63 31                            ARTICLE 9

 63 32                       ACTIONS BY MEMBERS

 63 33    Sec. 66.  NEW SECTION.  489.901  DIRECT ACTION BY MEMBER.

 63 34    1.  Subject to subsection 2, a member may maintain a direct

 63 35 action against another member, a manager, or the limited
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 64  1 liability company to enforce the member's rights and otherwise

 64  2 protect the member's interests, including rights and interests

 64  3 under the operating agreement or this chapter or arising

 64  4 independently of the membership relationship.

 64  5    2.  A member maintaining a direct action under this section

 64  6 must plead and prove an actual or threatened injury that is

 64  7 not solely the result of an injury suffered or threatened to

 64  8 be suffered by the limited liability company.

 64  9    Sec. 67.  NEW SECTION.  489.902  DERIVATIVE ACTION.

 64 10    A member may maintain a derivative action to enforce a

 64 11 right of a limited liability company as follows:

 64 12    1.  The member first makes a demand on the other members in

 64 13 a member=managed limited liability company, or the managers of

 64 14 a manager=managed limited liability company, requesting that

 64 15 they cause the company to bring an action to enforce the

 64 16 right, and the managers or other members do not bring the

 64 17 action within ninety days from the date the demand was made

 64 18 unless the member has earlier been notified that the demand

 64 19 has been rejected by the company or unless irreparable injury

 64 20 to the company would result by waiting for the expiration of

 64 21 the ninety=day period.

 64 22    2.  A demand under subsection 1 would be futile.

 64 23    Sec. 68.  NEW SECTION.  489.903  PROPER PLAINTIFF.

 64 24    1.  Except as otherwise provided in subsection 2, a

 64 25 derivative action under section 489.902 may be maintained only

 64 26 by a person that is a member at the time the action is

 64 27 commenced and remains a member while the action continues.

 64 28    2.  If the sole plaintiff in a derivative action dies while

 64 29 the action is pending, the court may permit another member of

 64 30 the limited liability company to be substituted as plaintiff.

 64 31    Sec. 69.  NEW SECTION.  489.904  PLEADING.

 64 32    In a derivative action under section 489.902, the complaint

 64 33 must state with particularity any of the following:

 64 34    1.  The date and content of the plaintiff's demand and the

 64 35 response to the demand by the managers or other members.
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 65  1    2.  If a demand has not been made, the reasons a demand

 65  2 under section 489.902, subsection 1, would be futile.

 65  3    Sec. 70.  NEW SECTION.  489.905  SPECIAL LITIGATION

 65  4 COMMITTEE.

 65  5    1.  If a limited liability company is named as or made a

 65  6 party in a derivative proceeding, the company may appoint a

 65  7 special litigation committee to investigate the claims

 65  8 asserted in the proceeding and determine whether pursuing the

 65  9 action is in the best interests of the company.  If the

 65 10 company appoints a special litigation committee, on motion by

 65 11 the committee made in the name of the company, except for good

 65 12 cause shown, the court shall stay discovery for the time

 65 13 reasonably necessary to permit the committee to make its

 65 14 investigation.  This subsection does not prevent the court

 65 15 from enforcing a person's right to information under section

 65 16 489.410 or, for good cause shown, granting extraordinary

 65 17 relief in the form of a temporary restraining order or

 65 18 preliminary injunction.

 65 19    2.  A special litigation committee may be composed of one

 65 20 or more disinterested and independent individuals, who may be

 65 21 members.

 65 22    3.  A special litigation committee may be appointed as

 65 23 follows:

 65 24    a.  In a member=managed limited liability company, the

 65 25 appointment shall be made as follows:

 65 26    (1)  By the consent of a majority of the members not named

 65 27 as defendants or plaintiffs in the proceeding.

 65 28    (2)  If all members are named as defendants or plaintiffs

 65 29 in the proceeding, by a majority of the members named as

 65 30 defendants.

 65 31    b.  In a manager=managed limited liability company, the

 65 32 appointment shall be made as follows::

 65 33    (1)  By a majority of the managers not named as defendants

 65 34 or plaintiffs in the proceeding.

 65 35    (2)  If all managers are named as defendants or plaintiffs
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 66  1 in the proceeding, by a majority of the managers named as

 66  2 defendants.

 66  3    4.  After appropriate investigation, a special litigation

 66  4 committee may determine that it is in the best interests of

 66  5 the limited liability company that any of the following occur

 66  6 in connection with the proceeding:

 66  7    a.  Continue under the control of the plaintiff.

 66  8    b.  Continue under the control of the committee.

 66  9    c.  Be settled on terms approved by the committee.

 66 10    d.  Be dismissed.

 66 11    5.  After making a determination under subsection 4, a

 66 12 special litigation committee shall file with the court a

 66 13 statement of its determination and its report supporting its

 66 14 determination, giving notice to the plaintiff.  The court

 66 15 shall determine whether the members of the committee were

 66 16 disinterested and independent and whether the committee

 66 17 conducted its investigation and made its recommendation in

 66 18 good faith, independently, and with reasonable care, with the

 66 19 committee having the burden of proof.  If the court finds that

 66 20 the members of the committee were disinterested and

 66 21 independent and that the committee acted in good faith,

 66 22 independently, and with reasonable care, the court shall

 66 23 enforce the determination of the committee.  Otherwise, the

 66 24 court shall dissolve the stay of discovery entered under

 66 25 subsection 1 and allow the action to proceed under the

 66 26 direction of the plaintiff.

 66 27    Sec. 71.  NEW SECTION.  489.906  PROCEEDS AND EXPENSES.

 66 28    1.  Except as otherwise provided in subsection 2, all of

 66 29 the following apply:

 66 30    a.  Any proceeds or other benefits of a derivative action

 66 31 under section 489.902, whether by judgment, compromise, or

 66 32 settlement, belong to the limited liability company and not to

 66 33 the plaintiff.

 66 34    b.  If the plaintiff receives any proceeds, the plaintiff

 66 35 shall remit them immediately to the company.
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 67  1    2.  If a derivative action under section 489.902 is

 67  2 successful in whole or in part, the court may award the

 67  3 plaintiff reasonable expenses, including reasonable attorney

 67  4 fees and costs, from the recovery of the limited liability

 67  5 company.

 67  6                           ARTICLE 10

 67  7              MERGER, CONVERSION, AND DOMESTICATION

 67  8    Sec. 72.  NEW SECTION.  489.1001  DEFINITIONS.

 67  9    As used in this article:

 67 10    1.  "Constituent limited liability company" means a

 67 11 constituent organization that is a limited liability company.

 67 12    2.  "Constituent organization" means an organization that

 67 13 is party to a merger.

 67 14    3.  "Converted organization" means the organization into

 67 15 which a converting organization converts pursuant to sections

 67 16 489.1006 through 489.1009.

 67 17    4.  "Converting limited liability company" means a

 67 18 converting organization that is a limited liability company.

 67 19    5.  "Converting organization" means an organization that

 67 20 converts into another organization pursuant to section

 67 21 489.1006.

 67 22    6.  "Domesticated company" means the company that exists

 67 23 after a domesticating foreign limited liability company or

 67 24 limited liability company effects a domestication pursuant to

 67 25 sections 489.1010 through 489.1013.

 67 26    7.  "Domesticating company" means the company that effects

 67 27 a domestication pursuant to sections 489.1010 through

 67 28 489.1013.

 67 29    8.  "Governing statute" means the statute that governs an

 67 30 organization's internal affairs.

 67 31    9.  "Organization" means a general partnership, including a

 67 32 limited liability partnership, limited partnership, including

 67 33 a limited liability limited partnership, limited liability

 67 34 company, business trust, corporation, or any other person

 67 35 having a governing statute.  The term includes a domestic or
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 68  1 foreign organization regardless of whether organized for

 68  2 profit.

 68  3    10.  "Organizational documents" means all of the following:

 68  4    a.  For a domestic or foreign general partnership, its

 68  5 partnership agreement.

 68  6    b.  For a limited partnership or foreign limited

 68  7 partnership, its certificate of limited partnership and

 68  8 partnership agreement.

 68  9    c.  For a domestic or foreign limited liability company,

 68 10 its certificate or articles of organization and operating

 68 11 agreement, or comparable records as provided in its governing

 68 12 statute.

 68 13    d.  For a business trust, its agreement of trust and

 68 14 declaration of trust.

 68 15    e.  For a domestic or foreign corporation for profit, its

 68 16 articles of incorporation, bylaws, and other agreements among

 68 17 its shareholders which are authorized by its governing

 68 18 statute, or comparable records as provided in its governing

 68 19 statute.

 68 20    f.  For any other organization, the basic records that

 68 21 create the organization and determine its internal governance

 68 22 and the relations among the persons that own it, have an

 68 23 interest in it, or are members of it.

 68 24    11.  "Personal liability" means liability for a debt,

 68 25 obligation, or other liability of an organization which is

 68 26 imposed on a person that co=owns, has an interest in, or is a

 68 27 member of the organization by any of the following:

 68 28    a.  The governing statute solely by reason of the person

 68 29 co=owning, having an interest in, or being a member of the

 68 30 organization.

 68 31    b.  The organization's organizational documents under a

 68 32 provision of the governing statute authorizing those documents

 68 33 to make one or more specified persons liable for all or

 68 34 specified debts, obligations, or other liabilities of the

 68 35 organization solely by reason of the person or persons

Senate Study Bill 3248 continued

 69  1 co=owning, having an interest in, or being a member of the

 69  2 organization.

 69  3    12.  "Surviving organization" means an organization into

 69  4 which one or more other organizations are merged whether the

 69  5 organization preexisted the merger or was created by the

 69  6 merger.

 69  7    Sec. 73.  NEW SECTION.  489.1002  MERGER.

 69  8    1.  A limited liability company may merge with one or more

 69  9 other constituent organizations pursuant to this section,

 69 10 sections 489.1003 through 489.1005, and a plan of merger, if

 69 11 all of the following apply:

 69 12    a.  The governing statute of each of the other

 69 13 organizations authorizes the merger.

 69 14    b.  The merger is not prohibited by the law of a

 69 15 jurisdiction that enacted any of the governing statutes.

 69 16    c.  Each of the other organizations complies with its

 69 17 governing statute in effecting the merger.

 69 18    2.  A plan of merger must be in a record and must include

 69 19 all of the following:

 69 20    a.  The name and form of each constituent organization.

 69 21    b.  The name and form of the surviving organization and, if

 69 22 the surviving organization is to be created by the merger, a

 69 23 statement to that effect.

 69 24    c.  The terms and conditions of the merger, including the

 69 25 manner and basis for converting the interests in each

 69 26 constituent organization into any combination of money,

 69 27 interests in the surviving organization, and other

 69 28 consideration.

 69 29    d.  If the surviving organization is to be created by the

 69 30 merger, the surviving organization's organizational documents

 69 31 that are proposed to be in a record.

 69 32    e.  If the surviving organization is not to be created by

 69 33 the merger, any amendments to be made by the merger to the

 69 34 surviving organization's organizational documents that are, or

 69 35 are proposed to be, in a record.
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 70  1    Sec. 74.  NEW SECTION.  489.1003  ACTION ON PLAN OF MERGER

 70  2 BY CONSTITUENT LIMITED LIABILITY COMPANY.

 70  3    1.  Subject to section 489.1014, a plan of merger must be

 70  4 consented to by all the members of a constituent limited

 70  5 liability company.

 70  6    2.  Subject to section 489.1014 and any contractual rights,

 70  7 after a merger is approved, and at any time before articles of

 70  8 merger are delivered to the secretary of state for filing

 70  9 under section 489.1004, a constituent limited liability

 70 10 company may amend the plan or abandon the merger as follows:

 70 11    a.  As provided in the plan.

 70 12    b.  Except as otherwise prohibited in the plan, with the

 70 13 same consent as was required to approve the plan.

 70 14    Sec. 75.  NEW SECTION.  489.1004  FILINGS REQUIRED FOR

 70 15 MERGER == EFFECTIVE DATE.

 70 16    1.  After each constituent organization has approved a

 70 17 merger, articles of merger must be signed on behalf of all of

 70 18 the following:

 70 19    a.  Each constituent limited liability company, as provided

 70 20 in section 489.203, subsection 1.

 70 21    b.  Each other constituent organization, as provided in its

 70 22 governing statute.

 70 23    2.  Articles of merger under this section must include all

 70 24 of the following:

 70 25    a.  The name and form of each constituent organization and

 70 26 the jurisdiction of its governing statute.

 70 27    b.  The name and form of the surviving organization, the

 70 28 jurisdiction of its governing statute, and, if the surviving

 70 29 organization is created by the merger, a statement to that

 70 30 effect.

 70 31    c.  The date the merger is effective under the governing

 70 32 statute of the surviving organization.

 70 33    d.  If the surviving organization is to be created by the

 70 34 merger as follows:

 70 35    (1)  If it will be a limited liability company, the

Senate Study Bill 3248 continued

 71  1 company's certificate of organization.

 71  2    (2)  If it will be an organization other than a limited

 71  3 liability company, the organizational document that creates

 71  4 the organization that is in a public record.

 71  5    e.  If the surviving organization preexists the merger, any

 71  6 amendments provided for in the plan of merger for the

 71  7 organizational document that created the organization that are

 71  8 in a public record.

 71  9    f.  A statement as to each constituent organization that

 71 10 the merger was approved as required by the organization's

 71 11 governing statute.

 71 12    g.  If the surviving organization is a foreign organization

 71 13 not authorized to transact business in this state, the street

 71 14 and mailing addresses of an office that the secretary of state

 71 15 may use for the purposes of section 489.1005, subsection 2.

 71 16    h.  Any additional information required by the governing

 71 17 statute of any constituent organization.

 71 18    3.  Each constituent limited liability company shall

 71 19 deliver the articles of merger for filing in the office of the

 71 20 secretary of state.

 71 21    4.  A merger becomes effective under this article as

 71 22 follows:

 71 23    a.  If the surviving organization is a limited liability

 71 24 company, upon the later of any of the following:

 71 25    (1)  Compliance with subsection 3.

 71 26    (2)  Subject to section 489.205, subsection 3, as specified

 71 27 in the articles of merger.

 71 28    b.  If the surviving organization is not a limited

 71 29 liability company, as provided by the governing statute of the

 71 30 surviving organization.

 71 31    Sec. 76.  NEW SECTION.  489.1005  EFFECT OF MERGER.

 71 32    1.  When a merger becomes effective all of the following

 71 33 apply:

 71 34    a.  The surviving organization continues or comes into

 71 35 existence.
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 72  1    b.  Each constituent organization that merges into the

 72  2 surviving organization ceases to exist as a separate entity.

 72  3    c.  All property owned by each constituent organization

 72  4 that ceases to exist vests in the surviving organization.

 72  5    d.  All debts, obligations, or other liabilities of each

 72  6 constituent organization that ceases to exist continue as

 72  7 debts, obligations, or other liabilities of the surviving

 72  8 organization.

 72  9    e.  An action or proceeding pending by or against any

 72 10 constituent organization that ceases to exist may be continued

 72 11 as if the merger had not occurred.

 72 12    f.  Except as prohibited by other law, all of the rights,

 72 13 privileges, immunities, powers, and purposes of each

 72 14 constituent organization that ceases to exist vest in the

 72 15 surviving organization.

 72 16    g.  Except as otherwise provided in the plan of merger, the

 72 17 terms and conditions of the plan of merger take effect.

 72 18    h.  Except as otherwise agreed, if a constituent limited

 72 19 liability company ceases to exist, the merger does not

 72 20 dissolve the limited liability company for the purposes of

 72 21 article 7.

 72 22    i.  If the surviving organization is created by the merger,

 72 23 any of the following applies:

 72 24    (1)  If it is a limited liability company, the certificate

 72 25 of organization becomes effective.

 72 26    (2)  If it is an organization other than a limited

 72 27 liability company, the organizational document that creates

 72 28 the organization becomes effective.

 72 29    j.  If the surviving organization preexisted the merger,

 72 30 any amendments provided for in the articles of merger for the

 72 31 organizational document that created the organization become

 72 32 effective.

 72 33    2.  A surviving organization that is a foreign organization

 72 34 consents to the jurisdiction of the courts of this state to

 72 35 enforce any debt, obligation, or other liability owed by a
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 73  1 constituent organization, if before the merger the constituent

 73  2 organization was subject to suit in this state on the debt,

 73  3 obligation, or other liability.  A surviving organization that

 73  4 is a foreign organization and not authorized to transact

 73  5 business in this state appoints the secretary of state as its

 73  6 registered agent for service of process for the purposes of

 73  7 enforcing a debt, obligation, or other liability under this

 73  8 subsection.  Service on the secretary of state under this

 73  9 subsection must be made in the same manner and has the same

 73 10 consequences as in section 489.116, subsections 3 and 4.

 73 11    Sec. 77.  NEW SECTION.  489.1006  CONVERSION.

 73 12    1.  An organization other than a limited liability company

 73 13 or a foreign limited liability company may convert to a

 73 14 limited liability company, and a limited liability company may

 73 15 convert to an organization other than a foreign limited

 73 16 liability company pursuant to this section, sections 489.1007

 73 17 through 489.1009, and a plan of conversion, if all of the

 73 18 following apply:

 73 19    a.  The other organization's governing statute authorizes

 73 20 the conversion.

 73 21    b.  The conversion is not prohibited by the law of the

 73 22 jurisdiction that enacted the other organization's governing

 73 23 statute.

 73 24    c.  The other organization complies with its governing

 73 25 statute in effecting the conversion.

 73 26    2.  A plan of conversion must be in a record and must

 73 27 include all of the following:

 73 28    a.  The name and form of the organization before

 73 29 conversion.

 73 30    b.  The name and form of the organization after conversion.

 73 31    c.  The terms and conditions of the conversion, including

 73 32 the manner and basis for converting interests in the

 73 33 converting organization into any combination of money,

 73 34 interests in the converted organization, and other

 73 35 consideration.
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 74  1    d.  The organizational documents of the converted

 74  2 organization that are, or are proposed to be, in a record.

 74  3    Sec. 78.  NEW SECTION.  489.1007  ACTION ON PLAN OF

 74  4 CONVERSION BY CONVERTING LIMITED LIABILITY COMPANY.

 74  5    1.  Subject to section 489.1014, a plan of conversion must

 74  6 be consented to by all the members of a converting limited

 74  7 liability company.

 74  8    2.  Subject to section 489.1014 and any contractual rights,

 74  9 after a conversion is approved, and at any time before

 74 10 articles of conversion are delivered to the secretary of state

 74 11 for filing under section 489.1008, a converting limited

 74 12 liability company may amend the plan or abandon the conversion

 74 13 as follows:

 74 14    a.  As provided in the plan.

 74 15    b.  Except as otherwise prohibited in the plan, by the same

 74 16 consent as was required to approve the plan.

 74 17    Sec. 79.  NEW SECTION.  489.1008  FILINGS REQUIRED FOR

 74 18 CONVERSION == EFFECTIVE DATE.

 74 19    1.  After a plan of conversion is approved, all of the

 74 20 following apply:

 74 21    a.  A converting limited liability company shall deliver to

 74 22 the secretary of state for filing articles of conversion,

 74 23 which must be signed as provided in section 489.203,

 74 24 subsection 1, and must include all of the following:

 74 25    (1)  A statement that the limited liability company has

 74 26 been converted into another organization.

 74 27    (2)  The name and form of the organization and the

 74 28 jurisdiction of its governing statute.

 74 29    (3)  The date the conversion is effective under the

 74 30 governing statute of the converted organization.

 74 31    (4)  A statement that the conversion was approved as

 74 32 required by this chapter.

 74 33    (5)  A statement that the conversion was approved as

 74 34 required by the governing statute of the converted

 74 35 organization.
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 75  1    (6)  All documents required to be filed with the secretary

 75  2 of state in accordance with the governing statute of the

 75  3 converted organization to effectuate the conversion.

 75  4    (7)  If the converted organization is a foreign

 75  5 organization not authorized to transact business in this

 75  6 state, the street and mailing addresses of an office which the

 75  7 secretary of state may use for the purposes of section

 75  8 489.1009, subsection 3.

 75  9    b.  If the converting organization is not a converting

 75 10 limited liability company, the converting organization shall

 75 11 deliver to the secretary of state for filing a certificate of

 75 12 organization, which must include, in addition to the

 75 13 information required by section 489.201, subsection 2, all of

 75 14 the following:

 75 15    (1)  A statement that the converted organization was

 75 16 converted from another organization.

 75 17    (2)  The name and form of that converting organization and

 75 18 the jurisdiction of its governing statute.

 75 19    (3)  A statement that the conversion was approved in a

 75 20 manner that complied with the converting organization's

 75 21 governing statute.

 75 22    2.  A conversion becomes effective as follows:

 75 23    a.  If the converted organization is a limited liability

 75 24 company, when the certificate of organization takes effect.

 75 25    b.  If the converted organization is not a limited

 75 26 liability company, as provided by the governing statute of the

 75 27 converted organization.

 75 28    Sec. 80. NEW SECTION.  489.1009  EFFECT OF CONVERSION.

 75 29    1.  An organization that has been converted pursuant to

 75 30 this article is for all purposes the same entity that existed

 75 31 before the conversion.

 75 32    2.  When a conversion takes effect all of the following

 75 33 apply:

 75 34    a.  All property owned by the converting organization

 75 35 remains vested in the converted organization.
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 76  1    b.  All debts, obligations, or other liabilities of the

 76  2 converting organization continue as debts, obligations, or

 76  3 other liabilities of the converted organization.

 76  4    c.  An action or proceeding pending by or against the

 76  5 converting organization may be continued as if the conversion

 76  6 had not occurred.

 76  7    d.  Except as prohibited by law other than this chapter,

 76  8 all of the rights, privileges, immunities, powers, and

 76  9 purposes of the converting organization remain vested in the

 76 10 converted organization.

 76 11    e.  Except as otherwise provided in the plan of conversion,

 76 12 the terms and conditions of the plan of conversion take

 76 13 effect.

 76 14    f.  Except as otherwise agreed, the conversion does not

 76 15 dissolve a converting limited liability company for the

 76 16 purposes of article 7.

 76 17    3.  A converted organization that is a foreign organization

 76 18 consents to the jurisdiction of the courts of this state to

 76 19 enforce any debt, obligation, or other liability for which the

 76 20 converting limited liability company is liable if, before the

 76 21 conversion, the converting limited liability company was

 76 22 subject to suit in this state on the debt, obligation, or

 76 23 other liability.  A converted organization that is a foreign

 76 24 organization and not authorized to transact business in this

 76 25 state appoints the secretary of state as its registered agent

 76 26 for service of process for purposes of enforcing a debt,

 76 27 obligation, or other liability under this subsection.  Service

 76 28 on the secretary of state under this subsection must be made

 76 29 in the same manner and has the same consequences as in section

 76 30 489.116, subsections 3 and 4.

 76 31    Sec. 81.  NEW SECTION.  489.1010  DOMESTICATION.

 76 32    1.  A foreign limited liability company may become a

 76 33 limited liability company pursuant to this section, sections

 76 34 489.1011 through 489.1013, and a plan of domestication, if all

 76 35 of the following apply:
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 77  1    a.  The foreign limited liability company's governing

 77  2 statute authorizes the domestication.

 77  3    b.  The domestication is not prohibited by the law of the

 77  4 jurisdiction that enacted the governing statute.

 77  5    c.  The foreign limited liability company complies with its

 77  6 governing statute in effecting the domestication.

 77  7    2.  A limited liability company may become a foreign

 77  8 limited liability company pursuant to this section, sections

 77  9 489.1011 through 489.1013, and a plan of domestication, if all

 77 10 of the following apply:

 77 11    a.  The foreign limited liability company's governing

 77 12 statute authorizes the domestication.

 77 13    b.  The domestication is not prohibited by the law of the

 77 14 jurisdiction that enacted the governing statute.

 77 15    c.  The foreign limited liability company complies with its

 77 16 governing statute in effecting the domestication.

 77 17    3.  A plan of domestication must be in a record and must

 77 18 include all of the following:

 77 19    a.  The name of the domesticating company before

 77 20 domestication and the jurisdiction of its governing statute.

 77 21    b.  The name of the domesticated company after

 77 22 domestication and the jurisdiction of its governing statute.

 77 23    c.  The terms and conditions of the domestication,

 77 24 including the manner and basis for converting interests in the

 77 25 domesticating company into any combination of money, interests

 77 26 in the domesticated company, and other consideration.

 77 27    d.  The organizational documents of the domesticated

 77 28 company that are, or are proposed to be, in a record.

 77 29    Sec. 82.  NEW SECTION.  489.1011  ACTION ON PLAN OF

 77 30 DOMESTICATION BY DOMESTICATING LIMITED LIABILITY COMPANY.

 77 31    1.  A plan of domestication must be consented to as

 77 32 follows:

 77 33    a.  By all the members, subject to section 489.1014, if the

 77 34 domesticating company is a limited liability company.

 77 35    b.  As provided in the domesticating company's governing
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 78  1 statute, if the company is a foreign limited liability

 78  2 company.

 78  3    2.  Subject to any contractual rights, after a

 78  4 domestication is approved, and at any time before articles of

 78  5 domestication are delivered to the secretary of state for

 78  6 filing under section 489.1012, a domesticating limited

 78  7 liability company may amend the plan or abandon the

 78  8 domestication as follows:

 78  9    a.  As provided in the plan.

 78 10    b.  Except as otherwise prohibited in the plan, by the same

 78 11 consent as was required to approve the plan.

 78 12    Sec. 83.  NEW SECTION.  489.1012  FILINGS REQUIRED FOR

 78 13 DOMESTICATION == EFFECTIVE DATE.

 78 14    1.  After a plan of domestication is approved, a

 78 15 domesticating company shall deliver to the secretary of state

 78 16 for filing articles of domestication, which must include all

 78 17 of the following:

 78 18    a.  A statement, as the case may be, that the company has

 78 19 been domesticated from or into another jurisdiction.

 78 20    b.  The name of the domesticating company and the

 78 21 jurisdiction of its governing statute.

 78 22    c.  The name of the domesticated company and the

 78 23 jurisdiction of its governing statute.

 78 24    d.  The date the domestication is effective under the

 78 25 governing statute of the domesticated company.

 78 26    e.  If the domesticating company was a limited liability

 78 27 company, a statement that the domestication was approved as

 78 28 required by this chapter.

 78 29    f.  If the domesticating company was a foreign limited

 78 30 liability company, a statement that the domestication was

 78 31 approved as required by the governing statute of the other

 78 32 jurisdiction.

 78 33    g.  If the domesticated company was a foreign limited

 78 34 liability company not authorized to transact business in this

 78 35 state, the street and mailing addresses of an office that the
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 79  1 secretary of state may use for the purposes of section

 79  2 489.1013, subsection 2.

 79  3    2.  A domestication becomes effective as follows:

 79  4    a.  When the certificate of organization takes effect, if

 79  5 the domesticated company is a limited liability company.

 79  6    b.  According to the governing statute of the domesticated

 79  7 company, if the domesticated organization is a foreign limited

 79  8 liability company.

 79  9    Sec. 84.  NEW SECTION.  489.1013  EFFECT OF DOMESTICATION.

 79 10    1.  When a domestication takes effect, all of the following

 79 11 apply:

 79 12    a.  The domesticated company is for all purposes the

 79 13 company that existed before the domestication.

 79 14    b.  All property owned by the domesticating company remains

 79 15 vested in the domesticated company.

 79 16    c.  All debts, obligations, or other liabilities of the

 79 17 domesticating company continue as debts, obligations, or other

 79 18 liabilities of the domesticated company.

 79 19    d.  An action or proceeding pending by or against a

 79 20 domesticating company may be continued as if the domestication

 79 21 had not occurred.

 79 22    e.  Except as prohibited by other law, all of the rights,

 79 23 privileges, immunities, powers, and purposes of the

 79 24 domesticating company remain vested in the domesticated

 79 25 company.

 79 26    f.  Except as otherwise provided in the plan of

 79 27 domestication, the terms and conditions of the plan of

 79 28 domestication take effect.

 79 29    g.  Except as otherwise agreed, the domestication does not

 79 30 dissolve a domesticating limited liability company for the

 79 31 purposes of article 7.

 79 32    2.  A domesticated company that is a foreign limited

 79 33 liability company consents to the jurisdiction of the courts

 79 34 of this state to enforce any debt, obligation, or other

 79 35 liability owed by the domesticating company, if, before the
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 80  1 domestication, the domesticating company was subject to suit

 80  2 in this state on the debt, obligation, or other liability.  A

 80  3 domesticated company that is a foreign limited liability

 80  4 company and not authorized to transact business in this state

 80  5 appoints the secretary of state as its registered agent for

 80  6 service of process for purposes of enforcing a debt,

 80  7 obligation, or other liability under this subsection.  Service

 80  8 on the secretary of state under this subsection must be made

 80  9 in the same manner and has the same consequences as in section

 80 10 489.116, subsections 3 and 4.

 80 11    3.  If a limited liability company has adopted and approved

 80 12 a plan of domestication under section 489.1010 providing for

 80 13 the company to be domesticated in a foreign jurisdiction, a

 80 14 statement surrendering the company's certificate of

 80 15 organization must be delivered to the secretary of state for

 80 16 filing setting forth all of the following:

 80 17    a.  The name of the company.

 80 18    b.  A statement that the certificate of organization is

 80 19 being surrendered in connection with the domestication of the

 80 20 company in a foreign jurisdiction.

 80 21    c.  A statement the domestication was approved as required

 80 22 by this chapter.

 80 23    d.  The jurisdiction of formation of the domesticated

 80 24 foreign limited liability company.

 80 25    Sec. 85.  NEW SECTION.  489.1014  RESTRICTIONS ON APPROVAL

 80 26 OF MERGERS, CONVERSIONS, AND DOMESTICATIONS.

 80 27    1.  If a member of a constituent, converting, or

 80 28 domesticating limited liability company will have personal

 80 29 liability with respect to a surviving, converted, or

 80 30 domesticated organization, approval or amendment of a plan of

 80 31 merger, conversion, or domestication is ineffective without

 80 32 the consent of the member, unless all of the following apply:

 80 33    a.  The company's operating agreement provides for approval

 80 34 of a merger, conversion, or domestication with the consent of

 80 35 fewer than all the members.
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 81  1    b.  The member has consented to the provision of the

 81  2 operating agreement.

 81  3    2.  A member does not give the consent required by

 81  4 subsection 1 merely by consenting to a provision of the

 81  5 operating agreement that permits the operating agreement to be

 81  6 amended with the consent of fewer than all the members.

 81  7    Sec. 86.  NEW SECTION.  489.1015  MERGER OF DOMESTIC

 81  8 COOPERATIVE INTO A DOMESTIC LIMITED LIABILITY COMPANY.

 81  9    1.  A limited liability company may merge with a domestic

 81 10 cooperative only as provided by this section.  A limited

 81 11 liability company may merge with one or more domestic

 81 12 cooperatives if all of the following apply:

 81 13    a.  Only one limited liability company and one or more

 81 14 domestic cooperatives are parties to the merger.

 81 15    b.  When the merger becomes effective, the separate

 81 16 existence of each domestic cooperative ceases and the limited

 81 17 liability company is the surviving entity per organization.

 81 18    c.  As to each domestic cooperative, the plan of merger is

 81 19 initiated and adopted, and the merger is effectuated, as

 81 20 provided in section 501A.1101.

 81 21    d.  As to the limited liability company, the plan of merger

 81 22 complies with section 489.1002, the plan of merger is approved

 81 23 as provided in section 489.1003, and the articles of merger

 81 24 are prepared, signed, and filed as provided in section

 81 25 489.1004.

 81 26    e  Notwithstanding section 489.1002 or 489.1005, the

 81 27 surviving organization must be the limited liability company.

 81 28    2.  Section 501A.1103 governs the abandonment by a domestic

 81 29 cooperative of a merger authorized by this section.  Section

 81 30 489.1003, subsection 2, governs the abandonment by a limited

 81 31 liability company of a merger authorized by this section.

 81 32    Sec. 87.  NEW SECTION.  489.1016  ARTICLE NOT EXCLUSIVE.

 81 33    This article does not preclude an entity from being merged,

 81 34 converted, or domesticated under law other than this chapter.

 81 35                           ARTICLE 11
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 82  1            PROFESSIONAL LIMITED LIABILITY COMPANIES

 82  2    Sec. 88.  NEW SECTION.  489.1101  DEFINITIONS.

 82  3    As used in this article, unless the context otherwise

 82  4 requires:

 82  5    1.  "Employee" or "agent" does not include a clerk,

 82  6 stenographer, secretary, bookkeeper, technician, or other

 82  7 person who is not usually and ordinarily considered by custom

 82  8 and practice to be practicing a profession nor any other

 82  9 person who performs all that person's duties for the

 82 10 professional limited liability company under the direct

 82 11 supervision and control of one or more managers, employees, or

 82 12 agents of the professional limited liability company who are

 82 13 duly licensed in this state to practice a profession which the

 82 14 limited liability company is authorized to practice in this

 82 15 state.  This article does not require any such persons to be

 82 16 licensed to practice a profession if they are not required to

 82 17 be licensed under any other law of this state.

 82 18    2.  "Foreign professional limited liability company" means

 82 19 a limited liability company organized under laws other than

 82 20 the laws of this state for a purpose for which a professional

 82 21 limited liability company may be organized under this article.

 82 22    3.  "Licensed" includes registered, certified, admitted to

 82 23 practice, or otherwise legally authorized under the laws of

 82 24 this state.

 82 25    4.  "Profession" means the profession of certified public

 82 26 accountancy, architecture, chiropractic, dentistry, physical

 82 27 therapy, psychology, professional engineering, land surveying,

 82 28 landscape architecture, law, medicine and surgery, optometry,

 82 29 osteopathy, osteopathic medicine and surgery, accounting

 82 30 practitioner, podiatry, speech pathology, audiology,

 82 31 veterinary medicine, pharmacy, nursing, or marriage and family

 82 32 therapy, provided that the marriage and family therapist is

 82 33 licensed under chapters 147 and 154D.

 82 34    5.  "Professional limited liability company" means a

 82 35 limited liability company subject to this article, except a
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 83  1 foreign professional limited liability company.

 83  2    6.  "Regulating board" means any board, commission, court,

 83  3 or governmental authority which, under the laws of this state,

 83  4 is charged with the licensing, registration, certification,

 83  5 admission to practice, or other legal authorization of the

 83  6 practitioners of any profession.

 83  7    7.  a.  "Voluntary transfer" includes a sale, voluntary

 83  8 assignment, gift, pledge, or encumbrance; a voluntary change

 83  9 of legal or equitable ownership or beneficial interest; or a

 83 10 voluntary change of persons having voting rights with respect

 83 11 to any transferable interest, except as proxies.

 83 12    b.  "Voluntary transfer" does not include a transfer of an

 83 13 individual's interest in a limited liability company or other

 83 14 property to a guardian or conservator appointed for that

 83 15 individual or the individual's property.

 83 16    Sec. 89.  NEW SECTION.  489.1102  PURPOSES AND POWERS.

 83 17    A professional limited liability company shall be organized

 83 18 only for the purpose of engaging in the practice of one

 83 19 specific profession, or two or more specific professions which

 83 20 could lawfully be practiced in combination by a licensed

 83 21 individual or a partnership of licensed individuals, and for

 83 22 the additional purpose of doing all lawful things which may be

 83 23 incidental to or necessary or convenient in connection with

 83 24 the practice of the profession or professions.  The

 83 25 certificate of organization of a professional limited

 83 26 liability company shall state in substance that the purposes

 83 27 for which the professional limited liability company is

 83 28 organized are to engage in the general practice of a specified

 83 29 profession or professions, or one or more specified branches

 83 30 or divisions thereof, and to do all lawful things which may be

 83 31 incidental to or necessary or convenient in connection with

 83 32 the practice of the profession or professions.

 83 33    Sec. 90.  NEW SECTION.  489.1103  NAME.

 83 34    The name of a professional limited liability company, the

 83 35 name of a foreign professional limited liability company or
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 84  1 its name as modified for use in this state, and any fictitious

 84  2 name or trade name adopted by a professional limited liability

 84  3 company or foreign professional limited liability company

 84  4 shall contain the words "professional limited liability

 84  5 company" or the abbreviation "P.L.L.C." or "PLLC", and except

 84  6 for the addition of such words or abbreviation, shall be a

 84  7 name which could lawfully be used by a licensed individual or

 84  8 by a partnership of licensed individuals in the practice in

 84  9 this state of a profession which the professional limited

 84 10 liability company is authorized to practice.  Each regulating

 84 11 board may by rule adopt additional requirements as to the

 84 12 corporate names and fictitious or trade names of professional

 84 13 limited liability companies and foreign professional limited

 84 14 liability companies which are authorized to practice a

 84 15 profession which is within the jurisdiction of the regulating

 84 16 board.

 84 17    Sec. 91.  NEW SECTION.  489.1104  WHO MAY ORGANIZE.

 84 18    One or more individuals having capacity to contract and

 84 19 licensed to practice a profession in this state in which the

 84 20 professional limited liability company is to be authorized to

 84 21 practice, may organize a professional limited liability

 84 22 company.

 84 23    Sec. 92.  NEW SECTION.  489.1105  PRACTICE BY PROFESSIONAL

 84 24 LIMITED LIABILITY COMPANY.

 84 25    Notwithstanding any other statute or rule of law, a

 84 26 professional limited liability company may practice a

 84 27 profession, but may do so in this state only through a member,

 84 28 manager, employee, or agent, who is licensed to practice the

 84 29 same profession in this state.  In its practice of a

 84 30 profession, a professional limited liability company shall not

 84 31 do any act which could not lawfully be done by an individual

 84 32 licensed to practice the profession which the professional

 84 33 limited liability company is authorized to practice.

 84 34    Sec. 93.  NEW SECTION.  489.1106  PROFESSIONAL REGULATION.

 84 35    A professional limited liability company shall not be
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 85  1 required to register with or to obtain any license,

 85  2 registration, certificate, or other legal authorization from a

 85  3 regulating board in order to practice a profession.  Except as

 85  4 provided in this section, this article does not restrict or

 85  5 limit in any manner the authority or duties of any regulating

 85  6 board with respect to individuals practicing a profession

 85  7 which is within the jurisdiction of the regulating board, even

 85  8 if the individual is a member, manager, employee, or agent of

 85  9 a professional limited liability company or foreign

 85 10 professional limited liability company and practices the

 85 11 individual's profession through such professional limited

 85 12 liability company.

 85 13    Sec. 94.  NEW SECTION.  489.1107  RELATIONSHIP AND

 85 14 LIABILITY TO PERSONS SERVED.

 85 15    This article does not modify any law applicable to the

 85 16 relationship between an individual practicing a profession and

 85 17 a person receiving professional services, including but not

 85 18 limited to any liability arising out of such practice or any

 85 19 law respecting privileged communications.  This article does

 85 20 not modify or affect the ethical standards or standards of

 85 21 conduct of any profession, including but not limited to any

 85 22 standards prohibiting or limiting the practice of the

 85 23 profession by a limited liability company or prohibiting or

 85 24 limiting the practice of two or more professions in

 85 25 combination.  All such standards shall apply to the members,

 85 26 managers, employees, and agents through whom a professional

 85 27 limited liability company practices any profession in this

 85 28 state, to the same extent that the standards apply to an

 85 29 individual practitioner.

 85 30    Sec. 95.  NEW SECTION.  489.1108  ISSUANCE OF INTERESTS.

 85 31    An interest of a professional limited liability company

 85 32 shall be issued only to an individual who is licensed to

 85 33 practice in any state a profession which the professional

 85 34 limited liability company is authorized to practice.

 85 35 Interests of a professional limited liability company shall
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 86  1 not at any time be issued in, transferred into, or held in

 86  2 joint tenancy, tenancy in common, or any other form of joint

 86  3 ownership or co=ownership.  Chapter 502 shall not be

 86  4 applicable to nor govern any transaction relating to any

 86  5 interests of a professional limited liability company.

 86  6    Sec. 96.  NEW SECTION.  489.1109  ASSIGNMENT OF INTERESTS.

 86  7    A member or other person shall not make a voluntary

 86  8 assignment of an interest in a professional limited liability

 86  9 company to any person, except to the professional limited

 86 10 liability company or to an individual who is licensed to

 86 11 practice in this state a profession which the limited

 86 12 liability company is authorized to practice.  The certificate

 86 13 of organization or operating agreement of the professional

 86 14 limited liability company may contain any additional

 86 15 provisions restricting the assignment of interests.  Unless

 86 16 the certificate of organization or an operating agreement

 86 17 otherwise provides, a voluntary assignment requires the

 86 18 unanimous consent of the members.

 86 19    Sec. 97.  NEW SECTION.  489.1110  CONVERTIBLE INTERESTS ==

 86 20 RIGHTS AND OPTIONS.

 86 21    A professional limited liability company shall not create

 86 22 or issue any interest convertible into an interest of the

 86 23 professional limited liability company.  The provisions of

 86 24 this article with respect to the issuance and transfer of

 86 25 interests apply to the creation, issuance, and transfer of any

 86 26 right or option entitling the holder to purchase from a

 86 27 professional limited liability company any interest of the

 86 28 professional limited liability company.  A right or option

 86 29 shall not be transferable, whether voluntarily, involuntarily,

 86 30 by operation of law, or in any other manner.  Upon the death

 86 31 of the holder, or when the holder ceases to be licensed to

 86 32 practice a profession in this state which the professional

 86 33 limited liability company is authorized to practice, the right

 86 34 or option shall expire.

 86 35    Sec. 98.  NEW SECTION.  489.1111  VOTING TRUST == PROXY.
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 87  1    A member of a professional limited liability company shall

 87  2 not create or enter into a voting trust or any other agreement

 87  3 conferring upon any other person the right to vote or

 87  4 otherwise represent any interests of a professional limited

 87  5 liability company, and no such voting trust or agreement is

 87  6 valid or effective.  Any proxy of a member of a professional

 87  7 limited liability company shall be an individual licensed to

 87  8 practice a profession in this state which the professional

 87  9 limited liability company is authorized to practice.  Any

 87 10 provision in any proxy instrument denying the right of the

 87 11 member to revoke the proxy at any time or for any period of

 87 12 time is not valid or effective.  This section does not

 87 13 otherwise limit the right of a member to vote by proxy, but

 87 14 the certificate of organization or operating agreement of the

 87 15 professional limited liability company may further limit or

 87 16 deny the right to vote by proxy.

 87 17    Sec. 99.  NEW SECTION.  489.1112  REQUIRED PURCHASE BY

 87 18 PROFESSIONAL LIMITED LIABILITY COMPANY OF ITS OWN INTERESTS.

 87 19    1.  Notwithstanding any other statute or rule of law, a

 87 20 professional limited liability company shall purchase its own

 87 21 interests as provided in this section; and a member of a

 87 22 professional limited liability company and the member's

 87 23 executor, administrator, legal representative, and successors

 87 24 in interest, shall sell and transfer the interests held by

 87 25 them as provided in this section.

 87 26    2.  Upon the death of a member, the professional limited

 87 27 liability company shall immediately purchase all interests

 87 28 held by the deceased member.

 87 29    3.  In order to remain a member of a professional limited

 87 30 liability company, the member shall at all times be licensed

 87 31 to practice in this state a profession which the professional

 87 32 limited liability company is authorized to practice.  When a

 87 33 member does not have or ceases to have this qualification, the

 87 34 professional limited liability company shall immediately

 87 35 purchase all interests held by that member.
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 88  1    4.  When a person other than a member of record becomes

 88  2 entitled to have interests of a professional limited liability

 88  3 company transferred into that person's name or to exercise

 88  4 voting rights, except as a proxy, with respect to interests of

 88  5 the professional limited liability company, the professional

 88  6 limited liability company shall immediately purchase the

 88  7 interests.  Without limiting the generality of the foregoing,

 88  8 this section shall be applicable whether the event occurs as a

 88  9 result of appointment of a guardian or conservator for a

 88 10 member or the member's property, transfer of interests by

 88 11 operation of law, involuntary transfer of interests, judicial

 88 12 proceeding, execution, levy, bankruptcy proceeding,

 88 13 receivership proceeding, foreclosure or enforcement of a

 88 14 pledge or encumbrance, or any other situation or occurrence.

 88 15 However, this section does not apply to any voluntary transfer

 88 16 of interests as defined in this article.

 88 17    5.  Interests purchased by a professional limited liability

 88 18 company under this section shall be transferred to the

 88 19 professional limited liability company as of the close of

 88 20 business on the date of the death or other event which

 88 21 requires purchase.  The member and the member's executors,

 88 22 administrators, legal representatives, or successors in

 88 23 interest, shall promptly do all things which may be necessary

 88 24 or convenient to cause transfer to be made as of the transfer

 88 25 date.  However, the interests shall promptly be transferred on

 88 26 the books and records of the professional limited liability

 88 27 company as of the transfer date, notwithstanding any delay in

 88 28 transferring or surrendering the interests or certificates

 88 29 representing the interests, and the transfer shall be valid

 88 30 and effective for all purposes as of the close of business on

 88 31 the transfer date.  The purchase price for such interests

 88 32 shall be paid as provided in this article, but the transfer of

 88 33 interests to the professional limited liability company as

 88 34 provided in this section shall not be delayed or affected by

 88 35 any delay or default in making payment.
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 89  1    6.  Notwithstanding subsections 1 through 5, purchase by

 89  2 the professional limited liability company is not required

 89  3 upon the occurrence of any event other than death of a member,

 89  4 if the professional limited liability company is dissolved

 89  5 within sixty days after the occurrence of the event.  The

 89  6 certificate of organization or operating agreement of the

 89  7 professional limited liability company may provide that

 89  8 purchase is not required upon the death of a member, if the

 89  9 professional limited liability company is dissolved within

 89 10 sixty days after the date of the member's death.

 89 11    7.  Unless otherwise provided in the certificate of

 89 12 organization or an operating agreement of the professional

 89 13 limited liability company or in an agreement among all members

 89 14 of the professional limited liability company, all of the

 89 15 following apply:

 89 16    a.  The purchase price for interests shall be its book

 89 17 value as of the end of the month immediately preceding the

 89 18 death or other event which requires purchase.  Book value

 89 19 shall be determined from the books and records of the

 89 20 professional limited liability company in accordance with the

 89 21 regular method of accounting used by the professional limited

 89 22 liability company, uniformly and consistently applied.

 89 23 Adjustments to book value shall be made, if necessary, to take

 89 24 into account work in process and accounts receivable.  A final

 89 25 determination of book value made in good faith by an

 89 26 independent certified public account or firm of certified

 89 27 public accountants employed by the professional limited

 89 28 liability company for the purpose shall be conclusive on all

 89 29 persons.

 89 30    b.  The purchase price shall be paid in cash as follows:

 89 31    (1)  Upon the death of a member, thirty percent of the

 89 32 purchase price shall be paid within ninety days after death,

 89 33 and the balance shall be paid in three equal annual

 89 34 installments on the first three anniversaries of the death.

 89 35    (2)  Upon the happening of any other event referred to in
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 90  1 this section, one=tenth of the purchase price shall be paid

 90  2 within ninety days after the date of the event, and the

 90  3 balance shall be paid in three equal annual installments on

 90  4 the first three anniversaries of the date of the event.

 90  5    c.  Interest from the date of death or other event shall be

 90  6 payable annually on principal payment dates, at the rate of

 90  7 six percent per annum on the unpaid balance of the purchase

 90  8 price.

 90  9    d.  All persons who are members of the professional limited

 90 10 liability company on the date of death or other event, and

 90 11 their executors, administrators, and legal representatives,

 90 12 shall, to the extent the professional limited liability

 90 13 company fails to meet its obligations under this section, be

 90 14 jointly liable for the payment of the purchase price and

 90 15 interest in proportion to their percentage of ownership of the

 90 16 professional limited liability company's interests,

 90 17 disregarding interests of the deceased or withdrawing member.

 90 18    e.  The part of the purchase price remaining unpaid after

 90 19 the initial payment shall be evidenced by a negotiable

 90 20 promissory note, which shall be executed by the professional

 90 21 limited liability company and all members liable for payment.

 90 22 Any person liable on the note shall have the right to prepay

 90 23 the note in full or in part at any time.

 90 24    f.  If the person making any payment is not reasonably able

 90 25 to determine which of two or more persons is entitled to

 90 26 receive a payment, or if the payment is payable to a person

 90 27 who is unknown, or who is under disability and there is no

 90 28 person legally competent to receive the payment, or who cannot

 90 29 be found after the exercise of reasonable diligence by the

 90 30 person making the payment, it shall be deposited with the

 90 31 treasurer of state and shall be subject to the provisions of

 90 32 section 490.1440 with respect to funds deposited with the

 90 33 treasurer of state upon the voluntary or involuntary

 90 34 dissolution of a business corporation.

 90 35    8.  Notwithstanding the other provisions of this section,
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 91  1 no part of the purchase price shall be required to be paid

 91  2 until the certificates, if any, representing the interests

 91  3 have been surrendered to the professional limited liability

 91  4 company.

 91  5    9.  Notwithstanding the other provisions of this section,

 91  6 payment of any part of the purchase price for interests of a

 91  7 deceased member shall not be required until the executor or

 91  8 administrator of the deceased member provides any indemnity,

 91  9 release, or other document from any taxing authority, which is

 91 10 reasonably necessary to protect the professional limited

 91 11 liability company against liability for estate, inheritance,

 91 12 and death taxes.

 91 13    10.  The certificate of organization or an operating

 91 14 agreement of the professional limited liability company or an

 91 15 agreement among all members of a professional limited

 91 16 liability company may provide for a different purchase price,

 91 17 a different method of determining the purchase price, a

 91 18 different interest rate or no interest, and other terms,

 91 19 conditions, and schedules of payment.

 91 20    11.  The certificate of organization or an operating

 91 21 agreement of the professional limited liability company or an

 91 22 agreement among all members of a professional limited

 91 23 liability company may provide for the optional or mandatory

 91 24 purchase of its own interests by the professional limited

 91 25 liability company in other situations, subject to any

 91 26 applicable law regarding such a purchase.

 91 27    Sec. 100.  NEW SECTION.  489.1113  CERTIFICATES

 91 28 REPRESENTING INTERESTS.

 91 29    Each certificate representing an interest of a professional

 91 30 limited liability company shall state in substance that the

 91 31 certificate represents an interest in a professional limited

 91 32 liability company and is not transferable except as expressly

 91 33 provided in this article and in the certificate of

 91 34 organization or an operating agreement of the professional

 91 35 limited liability company.
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 92  1    Sec. 101.  NEW SECTION.  489.1114  MANAGEMENT.

 92  2    All managers of a professional limited liability company

 92  3 shall at all times be individuals who are licensed to practice

 92  4 a profession in this state which the limited liability company

 92  5 is authorized to practice.  A person who is not licensed shall

 92  6 have no authority or duties in the management or control of

 92  7 the limited liability company.  If a manager ceases to have

 92  8 this qualification, the manager shall immediately and

 92  9 automatically cease to hold such management position.

 92 10    Sec. 102.  NEW SECTION.  489.1115  MERGER.

 92 11    A professional limited liability company shall not merge

 92 12 with any entity except another professional limited liability

 92 13 company subject to this article or a professional corporation

 92 14 subject to chapter 496C.  Merger is not permitted unless the

 92 15 surviving or new professional limited liability company is a

 92 16 professional limited liability company which complies with all

 92 17 requirements of this article.

 92 18    Sec. 103.  NEW SECTION.  489.1116  DISSOLUTION OR

 92 19 LIQUIDATION.

 92 20    A violation of any provision of this article by a

 92 21 professional limited liability company or any of its members

 92 22 or managers shall be cause for its involuntary dissolution, or

 92 23 liquidation of its assets and business by the district court.

 92 24 Upon the death of the last remaining member of a professional

 92 25 limited liability company, or when the last remaining member

 92 26 is not licensed or ceases to be licensed to practice a

 92 27 profession in this state which the professional limited

 92 28 liability company is authorized to practice, or when any

 92 29 person other than the member of record becomes entitled to

 92 30 have all interests of the last remaining member of the

 92 31 professional limited liability company transferred into that

 92 32 person's name or to exercise voting rights, except as a proxy,

 92 33 with respect to such interests, the professional limited

 92 34 liability company shall not practice any profession and it

 92 35 shall be promptly dissolved.  However, if prior to dissolution
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 93  1 all outstanding interests of the professional limited

 93  2 liability company are acquired by two or more persons licensed

 93  3 to practice a profession in this state which the professional

 93  4 limited liability company is authorized to practice, the

 93  5 professional limited liability company need not be dissolved

 93  6 and may practice the profession as provided in this article.

 93  7    Sec. 104.  NEW SECTION.  489.1117  FOREIGN PROFESSIONAL

 93  8 LIMITED LIABILITY COMPANY.

 93  9    1.  A foreign professional limited liability company may

 93 10 practice a profession in this state if it complies with the

 93 11 provisions of this article.  The secretary of state may

 93 12 prescribe forms for this purpose.  A foreign professional

 93 13 limited liability company may practice a profession in this

 93 14 state only through members, managers, employees, and agents

 93 15 who are licensed to practice the profession in this state.

 93 16 The provisions of this article with respect to the practice of

 93 17 a profession by a professional limited liability company apply

 93 18 to a foreign professional limited liability company.

 93 19    2.  This article does not prohibit the practice of a

 93 20 profession in this state by an individual who is a member,

 93 21 manager, employee, or agent of a foreign professional limited

 93 22 liability company, if the individual could lawfully practice

 93 23 the profession in this state in the absence of any

 93 24 relationship to a foreign professional limited liability

 93 25 company.  This subsection applies regardless of whether or not

 93 26 the foreign professional limited liability company is

 93 27 authorized to practice a profession in this state.

 93 28    Sec. 105.  NEW SECTION.  489.1118  LIMITED LIABILITY

 93 29 COMPANIES ORGANIZED UNDER THE OTHER LAWS.

 93 30    This article does not apply to or interfere with the

 93 31 practice of any profession by or through any professional

 93 32 limited liability company organized after July 1, 1992, under

 93 33 any other law of this state or any other state or country, if

 93 34 the practice is lawful under any other statute or rule of law

 93 35 of this state.  Any such professional limited liability
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 94  1 company may voluntarily elect to adopt this article and become

 94  2 subject to its provisions, by amending its certificate of

 94  3 organization to be consistent with all provisions of this

 94  4 article and by stating in its amended certificate of

 94  5 organization that the limited liability company has

 94  6 voluntarily elected to adopt this article.  Any limited

 94  7 liability company organized under any law of any other state

 94  8 or country may become subject to the provisions of this

 94  9 article by complying with all provisions of this article with

 94 10 respect to foreign professional limited liability companies.

 94 11    Sec. 106.  NEW SECTION.  489.1119  CONFLICTS WITH OTHER

 94 12 PROVISIONS OF THIS CHAPTER.

 94 13    The provisions of this article shall prevail over any

 94 14 inconsistent provisions of this chapter.

 94 15                           ARTICLE 12

 94 16               SERIES LIMITED LIABILITY COMPANIES

 94 17    Sec. 107.  NEW SECTION.  489.1201  SERIES OF TRANSFERABLE

 94 18 INTERESTS.

 94 19    1.  An operating agreement may establish or provide for the

 94 20 establishment of a designated series of transferable interests

 94 21 having separate rights, powers, or duties with respect to

 94 22 specified property or obligations of the limited liability

 94 23 company or profits and losses associated with specified

 94 24 property or obligations, and, to the extent provided in the

 94 25 operating agreement, any such series may have a separate

 94 26 business purpose or investment objective.  The name of each

 94 27 series must contain the name of the limited liability company

 94 28 and be distinguishable from the name of any other series set

 94 29 forth in the certificate of organization.

 94 30    2.  Notwithstanding contrary provisions of this chapter,

 94 31 the debts, liabilities, and obligations incurred, contracted

 94 32 for, or otherwise existing with respect to a particular series

 94 33 shall be enforceable against the assets of that series only,

 94 34 and not against the assets of the limited liability company

 94 35 generally, if all of the following apply:
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 95  1    a.  The operating agreement creates one or more series.

 95  2    b.  Separate and distinct records are maintained for that

 95  3 series and separate and distinct records account for the

 95  4 assets associated with that series.  The assets associated

 95  5 with a series must be accounted for separately from the other

 95  6 assets of the limited liability company, including another

 95  7 series.

 95  8    c.  The operating agreement provides for such limitation on

 95  9 liabilities.

 95 10    d.  Notice of the establishment of the series and of the

 95 11 limitation on liabilities of the series is set forth in the

 95 12 certificate of organization of the limited liability company.

 95 13 The filing of the certificate of organization containing a

 95 14 notice of the limitation on liabilities of a series in the

 95 15 office of the secretary of state constitutes notice of the

 95 16 limitation on liabilities of such series.

 95 17    3.  A series meeting all of the conditions of subsection 2,

 95 18 shall be treated as a separate entity to the extent set forth

 95 19 in the certificate of organization.

 95 20    4.  Notwithstanding section 489.304, or a contrary

 95 21 provision in an operating agreement, a member or manager may

 95 22 agree to be obligated personally for any or all of the debts,

 95 23 obligations, or liabilities of one or more series.

 95 24    5.  An operating agreement may provide for classes or

 95 25 groups of members or managers associated with a series having

 95 26 such relative rights, powers, and duties as the operating

 95 27 agreement may provide.  The operating agreement may provide

 95 28 for the future creation of additional classes or groups of

 95 29 members or managers associated with the series having such

 95 30 relative rights, powers, and duties as may from time to time

 95 31 be established, including rights, powers, and duties senior to

 95 32 existing classes and groups of members or managers associated

 95 33 with the series.  An operating agreement may provide for the

 95 34 taking of an action, including the amendment of the operating

 95 35 agreement, without the vote or approval of any member or
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 96  1 manager or class or group of members or managers, including

 96  2 all action to create under the provisions of the operating

 96  3 agreement a class or group of the series of membership

 96  4 interests that was not previously outstanding.  An operating

 96  5 agreement may provide that any member or class or group of

 96  6 members associated with a series does not have voting rights.

 96  7    6.  An operating agreement may grant to all or certain

 96  8 identified members or managers or a specified class or group

 96  9 of the members or managers associated with a series the right

 96 10 to vote on any matter separately or with all or any class or

 96 11 group of the members or managers associated with the series.

 96 12 Voting by members or managers associated with a series may be

 96 13 on a per capita, number, financial interest, class, group, or

 96 14 other basis.

 96 15    7.  Except to the extent modified by this article, the

 96 16 provisions of this chapter which are generally applicable to a

 96 17 limited liability company, and its managers, members and

 96 18 transferees, shall be applicable to each series with respect

 96 19 to the operations of such series.

 96 20    Sec. 108.  NEW SECTION.  489.1202  MANAGEMENT OF A SERIES.

 96 21    1.  A series is member=managed unless the operating

 96 22 agreement does any of the following:

 96 23    a.  Expressly provides any of the following:

 96 24    (1)  The series is or will be "manager=managed".

 96 25    (2)  The series is or will be "managed by managers".

 96 26    (3)  Management of the series is or will be "vested in

 96 27 managers".

 96 28    b.  Includes words of similar import.

 96 29    2.  In a member=managed series, unless modified pursuant to

 96 30 section 489.1201, subsections 5 and 6, all of the following

 96 31 rules apply:

 96 32    a.  The management and conduct of the series are vested in

 96 33 the members of the series.

 96 34    b.  Each series member has equal rights in the management

 96 35 and conduct of the series' activities.
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 97  1    c.  A difference arising among series members as to a

 97  2 matter in the ordinary course of the activities of the series

 97  3 may be decided by a majority of the series members.

 97  4    d.  An act outside the ordinary course of the activities of

 97  5 the series may be undertaken only with the consent of all

 97  6 members of the series.

 97  7    e.  The operating agreement may be amended only with the

 97  8 consent of all members of the series.

 97  9    3.  In a manager=managed series, all of the following rules

 97 10 apply:

 97 11    a.  Except as otherwise expressly provided in this chapter,

 97 12 any matter relating to the activities of the series is decided

 97 13 exclusively by the managers of the series.

 97 14    b.  Each series manager has equal rights in the management

 97 15 and conduct of the activities of the series.

 97 16    c.  A difference arising among managers of a series as to a

 97 17 matter in the ordinary course of the activities of the series

 97 18 may be decided by a majority of the managers of the series.

 97 19    d.  Unless modified pursuant to section 489.1201,

 97 20 subsections 5 and 6, the consent of all members of the series

 97 21 is required to do any of the following:

 97 22    (1)  Sell, lease, exchange, or otherwise dispose of all, or

 97 23 substantially all, of the series' property, with or without

 97 24 the goodwill, outside the ordinary course of the series'

 97 25 activities.

 97 26    (2)  Approve a merger, conversion, or domestication under

 97 27 article 10.

 97 28    (3)  Undertake any other act outside the ordinary course of

 97 29 the series' activities.

 97 30    (4)  Amend the operating agreement as it pertains to the

 97 31 series.

 97 32    e.  A manager of the series may be chosen at any time by

 97 33 the consent of a majority of the members of the series and

 97 34 remains a manager of the series until a successor has been

 97 35 chosen, unless the series manager at an earlier time resigns,
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 98  1 is removed, or dies, or, in the case of a series manager that

 98  2 is not an individual, terminates.  A series manager may be

 98  3 removed at any time by the consent of a majority of the

 98  4 members without notice or cause.

 98  5    f.  A person need not be a series member to be a manager of

 98  6 a series, but the dissociation of a series member that is also

 98  7 a series manager removes the person as a manager of the

 98  8 series.  If a person that is both a series manager and a

 98  9 series member ceases to be a manager of the series, that

 98 10 cessation does not by itself dissociate the person as a member

 98 11 of the series.

 98 12    g.  A person's ceasing to be a series manager does not

 98 13 discharge any debt, obligation, or other liability to the

 98 14 series or members of the series which the person incurred

 98 15 while a manager of the series.

 98 16    4.  An action requiring the consent of members of a series

 98 17 under this chapter may be taken without a meeting, and a

 98 18 member of a series may appoint a proxy or other agent to

 98 19 consent or otherwise act for the series member by signing an

 98 20 appointing record, personally or by the series member's agent.

 98 21    5.  The dissolution of a series does not affect the

 98 22 applicability of this section.  However, a person that

 98 23 wrongfully causes dissolution of the series loses the right to

 98 24 participate in management as a series member and a series

 98 25 manager.

 98 26    6.  This chapter does not entitle a series member of a

 98 27 series to remuneration for services performed for a

 98 28 member=managed series, except for reasonable compensation for

 98 29 services rendered in winding up the activities of the series.

 98 30    Sec. 109.  NEW SECTION.  489.1203  SERIES DISTRIBUTIONS.

 98 31    1.  Any distribution made by a series before its

 98 32 dissolution and winding up must be in equal shares among the

 98 33 series members and dissociated series members, except to the

 98 34 extent necessary to comply with any transfer effective under

 98 35 section 489.502 and any charging order in effect under section
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 99  1 489.503.

 99  2    2.  A person has a right to a distribution before the

 99  3 dissolution and winding up of a series only if the series

 99  4 decides to make an interim distribution.  A person's

 99  5 dissociation does not entitle the person to a distribution.

 99  6    3.  A person does not have a right to demand or receive a

 99  7 distribution from a series in any form other than money.

 99  8 Except as otherwise provided in section 489.708, subsection 3,

 99  9 a series may distribute an asset in kind if each part of the

 99 10 asset is fungible with each other part and each person

 99 11 receives a percentage of the asset equal in value to the

 99 12 person's share of distributions.

 99 13    4.  If a series member or transferee becomes entitled to

 99 14 receive a distribution, the series member or transferee has

 99 15 the status of, and is entitled to all remedies available to, a

 99 16 creditor of the series with respect to the distribution.

 99 17    5.  a.  A series shall not make a distribution if after the

 99 18 distribution any of the following occurs:

 99 19    (1)  The series would not be able to pay its debts as they

 99 20 become due in the ordinary course of the series' activities.

 99 21    (2)  The series' total assets would be less than the sum of

 99 22 its total liabilities plus the amount that would be needed, if

 99 23 the series were to be dissolved, wound up, and terminated at

 99 24 the time of the distribution, to satisfy the preferential

 99 25 rights upon dissolution, winding up, and termination of

 99 26 members whose preferential rights are superior to those of

 99 27 persons receiving the distribution.

 99 28    b.  As used in paragraph "a", "distribution" does not

 99 29 include amounts constituting reasonable compensation for

 99 30 present or past services or reasonable payments made in the

 99 31 ordinary course of business under a bona fide retirement plan

 99 32 or other benefits program.

 99 33    6.  A series may base a determination that a distribution

 99 34 is not prohibited under subsection 1 on financial statements

 99 35 prepared on the basis of accounting practices and principles
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100  1 that are reasonable in the circumstances or on a fair

100  2 valuation or other method that is reasonable under the

100  3 circumstances.

100  4    7.  Except as otherwise provided in subsection 9, the

100  5 effect of a distribution under subsection 1 is measured as

100  6 follows:

100  7    a.  In the case of a distribution by purchase, redemption,

100  8 or other acquisition of a transferable interest in the series,

100  9 as of the date money or other property is transferred or debt

100 10 incurred by the series.

100 11    b.  In all other cases, as of the date when one of the

100 12 following occurs:

100 13    (1)  The distribution is authorized, if the payment occurs

100 14 within one hundred twenty days after that date.

100 15    (2)  The payment is made, if the payment occurs more than

100 16 one hundred twenty days after the distribution is authorized.

100 17    8.  A series' indebtedness to a series member incurred by

100 18 reason of a distribution made in accordance with this section

100 19 is at parity with the series' indebtedness to its general,

100 20 unsecured creditors.

100 21    9.  A series' indebtedness, including indebtedness issued

100 22 in connection with or as part of a distribution, is not a

100 23 liability for purposes of subsection 5 if the terms of the

100 24 indebtedness provide that payment of principal and interest

100 25 are made only to the extent that a distribution could be made

100 26 to members of the series under this section.  If such

100 27 indebtedness is issued as a distribution, each payment of

100 28 principal or interest on the indebtedness is treated as a

100 29 distribution, the effect of which is measured on the date the

100 30 payment is made.

100 31    10.  a.  Except as otherwise provided in paragraph "b", if

100 32 a member of a member=managed series or manager of a

100 33 manager=managed series consents to a distribution made in

100 34 violation of this section and in consenting to the

100 35 distribution fails to comply with section 489.409, the member
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101  1 or manager is personally liable to the series for the amount

101  2 of the distribution that exceeds the amount that could have

101  3 been distributed without the violation of section 489.405.

101  4    b.  To the extent the operating agreement of a

101  5 member=managed series expressly relieves a series member of

101  6 the authority and responsibility to consent to distributions

101  7 and imposes that authority and responsibility on one or more

101  8 other members of the series, the liability stated in paragraph

101  9 "a", applies to the other members of the series and not the

101 10 member of the series that the operating agreement relieves of

101 11 authority and responsibility.

101 12    11.  A person that receives a distribution knowing that the

101 13 distribution to that person was made in violation of section

101 14 489.405 is personally liable to the limited liability company

101 15 but only to the extent that the distribution received by the

101 16 person exceeded the amount that could have been properly paid

101 17 under section 489.405.

101 18    12.  A person against which an action is commenced because

101 19 the person is liable under subsection 10 may do any of the

101 20 following:

101 21    a.  Implead any other person that is subject to liability

101 22 under subsection 10 and seek to compel contribution from the

101 23 person.

101 24    b.  Implead any person that received a distribution in

101 25 violation of subsection 11 and seek to compel contribution

101 26 from the person in the amount the person received in violation

101 27 of that subsection.

101 28    13.  An action under this section is barred if not

101 29 commenced within two years after the distribution.

101 30    Sec. 110.  NEW SECTION.  489.1204  DISSOCIATION FROM A

101 31 SERIES.

101 32    Unless otherwise provided in the operating agreement, a

101 33 member shall cease to be associated with a series and to have

101 34 the power to exercise any rights or powers of a member with

101 35 respect to such series upon the assignment of all of the

Senate Study Bill 3248 continued

102  1 member's transferable interest with respect to such series.

102  2 Except as otherwise provided in an operating agreement, an

102  3 event under this chapter or identified in an operating

102  4 agreement that causes a member to cease to be associated with

102  5 a series, by itself, shall not cause such member to cease to

102  6 be associated with any other series or terminate the continued

102  7 membership of a member in the limited liability company.

102  8    Sec. 111.  NEW SECTION.  489.1205  TERMINATION OF A SERIES.

102  9    1.  Except to the extent otherwise provided in the

102 10 operating agreement, a series may be terminated and its

102 11 affairs wound up without causing the dissolution of the

102 12 limited liability company.  The termination of a series

102 13 established pursuant to section 489.1201, subsection 1, shall

102 14 not affect the limitation on a liability of such series

102 15 provided by section 489.1201, subsection 2.  A series is not

102 16 terminated and its affairs shall continue despite the

102 17 dissolution of the limited liability company under article 7

102 18 but the series shall be terminated and its affairs shall be

102 19 wound up upon the first to occur of any of the events

102 20 described in section 489.701, subsection 1, paragraphs "a"

102 21 through "e", as applied to the series.

102 22    2.  Notwithstanding section 489.702, unless otherwise

102 23 provided in the operating agreement, any of the following

102 24 persons may wind up the affairs of a series:

102 25    a.  A manager associated with a series who has not

102 26 wrongfully terminated the series.

102 27    b.  If there is no manager of a series, the members

102 28 associated with the series or a person approved by the members

102 29 associated with the series.

102 30    c.  If there is more than one class or group of members

102 31 associated with the series, then by each class or group of

102 32 members associated with the series, in either case, by members

102 33 who own more than fifty percent of the transferable interests

102 34 of the series owned by all of the members associated with the

102 35 series or by the members of each class or group associated
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103  1 with the series.

103  2    3.  The persons winding up the affairs of a series, in the

103  3 name of the series and for and on behalf of the series, may

103  4 take all actions with respect to the series as are permitted

103  5 under section 489.702 for a limited liability company.  The

103  6 persons winding up the affairs of a series shall provide for

103  7 the claims and obligations of the series as provided in

103  8 section 489.708 for a limited liability company and distribute

103  9 the assets of the series as provided in section 489.708 for a

103 10 limited liability company.  An action taken pursuant to this

103 11 subsection shall not affect the liability of a member and

103 12 shall not impose liability on a liquidating trustee.

103 13    Sec. 112.  NEW SECTION.  489.1206  FOREIGN SERIES.

103 14    A foreign limited liability company that is authorized to

103 15 do business in this state under article 8 which is governed by

103 16 an operating agreement that establishes or provides for the

103 17 establishment of designated series of transferable interests

103 18 having separate rights, powers, or duties with respect to

103 19 specified property or obligations of the foreign limited

103 20 liability company, or profits and losses associated with the

103 21 specified property or obligations, shall indicate that fact on

103 22 the application for a certificate of authority as a foreign

103 23 limited liability company.  In addition, the foreign limited

103 24 liability company shall state on the application whether the

103 25 debts, liabilities, and obligations incurred, contracted for,

103 26 or otherwise existing with respect to a particular series, if

103 27 any, are enforceable against the assets of such series only,

103 28 and not against the assets of the foreign limited liability

103 29 company generally.

103 30                           ARTICLE 13

103 31                    MISCELLANEOUS PROVISIONS

103 32    Sec. 113.  NEW SECTION.  489.1301  UNIFORMITY OF

103 33 APPLICATION AND CONSTRUCTION.

103 34    In applying and construing this chapter, consideration must

103 35 be given to the need to promote uniformity of the law with
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104  1 respect to its subject matter among states that enact it.

104  2    Sec. 114.  NEW SECTION.  489.1302  RELATION TO ELECTRONIC

104  3 SIGNATURES IN GLOBAL AND NATIONAL COMMERCE ACT.

104  4    This chapter modifies, limits, and supersedes the federal

104  5 Electronic Signatures in Global and National Commerce Act, 15

104  6 U.S.C. } 7001 et seq., but does not modify, limit, or

104  7 supersede section 101(c) of that Act, 15 U.S.C. } 7001(c), or

104  8 authorize electronic delivery of any of the notices described

104  9 in section 103(b) of that Act, 15 U.S.C. } 7003(b).

104 10    Sec. 115.  NEW SECTION.  489.1303  SAVINGS CLAUSE.

104 11    This chapter does not affect an action commenced,

104 12 proceeding brought, or right accrued before this chapter takes

104 13 effect.

104 14    Sec. 116.  NEW SECTION.  489.1304  APPLICATION TO EXISTING

104 15 RELATIONSHIPS.

104 16    1.  Before January 1, 2011, this chapter governs all of the

104 17 following:

104 18    a.  A limited liability company formed on or after January

104 19 1, 2009.

104 20    b.  Except as otherwise provided in subsection 3, a limited

104 21 liability company formed before January 1, 2009, which elects,

104 22 in the manner provided in its operating agreement or by law

104 23 for amending the operating agreement, to be subject to this

104 24 chapter.

104 25    2.  Except as otherwise provided in subsection 3, on and

104 26 after January 1, 2011, this chapter governs all limited

104 27 liability companies.

104 28    3.  For the purposes of applying this chapter to a limited

104 29 liability company formed before January 1, 2009, all of the

104 30 following apply:

104 31    a.  The limited liability company's articles of

104 32 organization are deemed to be the company's certificate of

104 33 organization.

104 34    b.  For the purposes of applying section 489.102,

104 35 subsection 10, and subject to section 489.112, subsection 4,
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105  1 language in the limited liability company's articles of

105  2 organization designating the limited liability company's

105  3 management structure operates as if that language were in the

105  4 operating agreement.

105  5                           DIVISION II

105  6         CONVERSION FOR CORPORATIONS AND OTHER ENTITIES

105  7    Sec. 117.  Section 490.122, subsection 1, paragraph l, Code

105  8 Supplement 2007, is amended to read as follows:

105  9    l.  Articles of merger, or share exchange, or

105 10 conversion ....................................... $ 50

105 11    Sec. 118.  Section 490.1101, Code 2007, is amended by

105 12 adding the following new subsections:

105 13    NEW SUBSECTION.  0A.  "Converted entity" means a

105 14 corporation or other entity into which a converting entity

105 15 converts pursuant to sections 490.1111 through 490.1114.

105 16    NEW SUBSECTION.  0B.  "Converting entity" means a

105 17 corporation or other entity that converts into an other entity

105 18 or corporation pursuant to section 490.1101.

105 19    NEW SUBSECTION.  0C.  "Governing statute" of a corporation

105 20 or other entity means the statute that governs the corporation

105 21 or other entity's internal affairs.

105 22    Sec. 119.  NEW SECTION.  490.1111  CONVERSION.

105 23    1.  An other entity may convert to a domestic corporation,

105 24 and a domestic corporation may convert to an other entity

105 25 pursuant to this section and sections 490.1112 through

105 26 490.1114 and a plan of conversion, if all of the following

105 27 apply:

105 28    a.  The other entity's governing statute authorizes the

105 29 conversion.

105 30    b.  The conversion is not prohibited by the law of the

105 31 jurisdiction that enacted the governing statute.

105 32    c.  The other entity complies with its governing statute in

105 33 effecting the conversion.

105 34    2.  A plan of conversion must be in a record and must

105 35 include all of the following:

Senate Study Bill 3248 continued

106  1    a.  The name and form of the converting entity before

106  2 conversion.

106  3    b.  The name and form of the converted entity after

106  4 conversion.

106  5    c.  The terms and conditions of the conversion, including

106  6 the manner and basis for converting interests in the

106  7 converting entity into any combination of money, interests in

106  8 the converted entity, and other consideration.

106  9    d.  The organizational documents or articles of

106 10 incorporation and bylaws of the converted entity.

106 11    Sec. 120.  NEW SECTION.  490.1112  ACTION OR PLAN OF

106 12 CONVERSION BY CONVERTING DOMESTIC CORPORATION.

106 13    1.  In the case of a domestic corporation that is being

106 14 converted into an other entity all of the following apply:

106 15    a.  The plan of conversion must be adopted by the domestic

106 16 corporation's board of directors.

106 17    b.  After adopting the plan of conversion, the domestic

106 18 corporation's board of directors must submit the plan to the

106 19 domestic corporation's shareholders for their approval.  The

106 20 board of directors must also transmit to the shareholders a

106 21 recommendation that the shareholders approve the plan, unless

106 22 the board of directors makes a determination that because of

106 23 conflicts of interest or other special circumstances it should

106 24 not make such a recommendation, in which case the board of

106 25 directors must transmit to the shareholders the basis for that

106 26 determination.

106 27    c.  The domestic corporation must notify each shareholder

106 28 of the domestic corporation, whether or not entitled to vote,

106 29 of the meeting of shareholders at which the plan is to be

106 30 submitted for approval.  The notice must state that the

106 31 purpose, or one of the purposes, of the meeting is to consider

106 32 the plan of conversion and must contain or be accompanied by a

106 33 copy or summary of the plan of conversion.

106 34    d.  The domestic corporation's board of directors may

106 35 condition its submission of the plan of conversion to the
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107  1 domestic corporation's shareholders on any basis.

107  2    e.  Unless the articles of incorporation, bylaws, or the

107  3 board of directors of the domestic corporation require a

107  4 greater vote or a greater number of votes to be present, the

107  5 approval of the plan of conversion shall require the approval

107  6 of the domestic corporation's shareholders at a meeting at

107  7 which a quorum consisting of at least a majority of the votes

107  8 entitled to be cast on the plan exists, and, if any classes or

107  9 series of shares is entitled to vote as a separate group on

107 10 the plan of conversion, the approval of each such separate

107 11 voting group at a meeting at which a quorum of the voting

107 12 group consisting of at least a majority of the votes entitled

107 13 to be cast on the conversion by that voting group is present.

107 14    f.  If any provision of the articles of incorporation,

107 15 bylaws or an agreement of the domestic corporation to which

107 16 any of the directors or shareholders of the domestic

107 17 corporation are parties, adopted or entered into before the

107 18 effective date of this section, applies to a merger of the

107 19 corporation and the document does not refer to a conversion of

107 20 the corporation, the provision shall be deemed to apply to a

107 21 conversion of the corporation until such provision is

107 22 subsequently amended.

107 23    g.  If as a result of the conversion as provided in this

107 24 subsection, one or more shareholders of the domestic

107 25 corporation would become subject to owner liability for the

107 26 debts, obligations, or liabilities of any other person or

107 27 entity approval of the plan of conversion shall require the

107 28 execution, by each such shareholder of the domestic

107 29 corporation, of a separate written consent to become so

107 30 subject to such owner liability.

107 31    2.  After a conversion is approved as provided in

107 32 subsection 1, and at any time before a filing is made under

107 33 section 490.1113, a domestic corporation that is being

107 34 converted may amend its plan of conversion or abandon the

107 35 planned conversion as follows:
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108  1    a.  As provided in the plan of conversion.

108  2    b.  Except as prohibited by the plan of conversion, by the

108  3 same consent as was required to approve the plan of

108  4 conversion.

108  5    Sec. 121.  NEW SECTION.  490.1113  FILINGS REQUIRED FOR

108  6 CONVERSION == EFFECTIVE DATE.

108  7    1.  After a plan of conversion is approved, all of the

108  8 following apply:

108  9    a.  A domestic corporation that is being converted into an

108 10 other entity shall deliver to the secretary of state for

108 11 filing articles of conversion, which must include all of the

108 12 following:

108 13    (1)  A statement that the domestic corporation has been

108 14 converted into an other entity.

108 15    (2)  The name and form of the other entity and the

108 16 jurisdiction of its governing statute.

108 17    (3)  The date the conversion is effective under the

108 18 governing statute of the converted entity.

108 19    (4)  A statement that the conversion was approved as

108 20 required by this chapter.

108 21    (5)  A statement that the conversion was approved as

108 22 required by the governing statute of the converted entity.

108 23    (6)  If the converted entity is a foreign other entity not

108 24 authorized to transact business in this state, the street and

108 25 mailing address of an office which the secretary of state may

108 26 use for the purposes of section 490.1114, subsection 3.

108 27    b.  If the converting entity is not a converting domestic

108 28 corporation, the converting entity shall deliver to the

108 29 secretary of state for filing articles of incorporation, which

108 30 must include, in addition to the information required by

108 31 section 490.202, all of the following:

108 32    (1)  A statement that the domestic corporation was

108 33 converted from an other entity.

108 34    (2)  The name and form of the other entity and the

108 35 jurisdiction of its governing statute.
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109  1    (3)  A statement that the conversion was approved in a

109  2 manner that complied with the other entity's governing

109  3 statute.

109  4    2.  A conversion becomes effective according to the

109  5 following:

109  6    a.  If the converted entity is a domestic corporation, when

109  7 the articles of incorporation are filed.

109  8    b.  If the converted entity is not a domestic corporation,

109  9 as provided by the governing statute of the converted other

109 10 entity.

109 11    Sec. 122.  NEW SECTION.  490.1114  EFFECT OF CONVERSION.

109 12    1.  A domestic corporation or other entity that has been

109 13 converted pursuant to this article is for all purposes the

109 14 same domestic corporation or other entity that existed before

109 15 the conversion.

109 16    2.  When a conversion takes effect, all of the following

109 17 apply:

109 18    a.  All property owned by the converting entity remains

109 19 vested in the converted entity.

109 20    b.  All debts, liabilities, and other obligations of the

109 21 converting entity continue as obligations of the converted

109 22 entity.

109 23    c.  An action or proceeding pending by or against the

109 24 converting entity may be continued as if the conversion had

109 25 not occurred.

109 26    d.  The shares or interests of the converting entity are

109 27 reclassified into shares, interests, other securities,

109 28 obligations, rights to acquire shares, interests or other

109 29 securities, or into cash or other property in accordance with

109 30 the plan of conversion; and the shareholders or interest

109 31 holders of the converting entity are entitled only to the

109 32 rights provided to them under the terms of the conversion and

109 33 to any appraisal rights they may have under the organic law of

109 34 the converting entity.

109 35    e.  Except as prohibited by other law, all of the rights,
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110  1 privileges, immunities, powers, and purposes of the converting

110  2 entity remain vested in the converted entity.

110  3    f.  Except as otherwise provided in the plan of conversion

110  4 as provided in section 490.1112, the terms and conditions of

110  5 the plan of conversion take effect.

110  6    g.  Except as otherwise agreed, the conversion does not

110  7 dissolve a converting domestic corporation for the purposes of

110  8 division XIV.

110  9    3.  A converted entity that is a foreign other entity

110 10 consents to the jurisdiction of the courts of this state to

110 11 enforce any obligation owed by the converting corporation, if

110 12 before the conversion the converting corporation was subject

110 13 to suit in this state on the obligation.  A converted other

110 14 entity that is a foreign other entity and not authorized to

110 15 transact business in this state appoints the secretary of

110 16 state as its agent for service of process for purposes of

110 17 enforcing an obligation under this subsection.  Service on the

110 18 secretary of state under this subsection is made in the same

110 19 manner and with the same consequences as in section 490.504.

110 20    Sec. 123.  Section 490.1302, subsection 1, Code 2007, is

110 21 amended by adding the following new subsection:

110 22    NEW PARAGRAPH.  f.  Consummation of a conversion of the

110 23 corporation to an other entity pursuant to sections 490.1111

110 24 through 490.1114.

110 25                          DIVISION III

110 26                      CONFORMING AMENDMENTS

110 27    Sec. 124.  Section 9H.1, subsection 16, Code 2007, is

110 28 amended to read as follows:

110 29    16.  "Limited liability company" means a limited liability

110 30 company as defined in section 489.102 or 490A.102.

110 31    Sec. 125.  Section 9H.4, subsection 8, Code 2007, is

110 32 amended to read as follows:

110 33    8.  A corporation or its subsidiary organized under chapter

110 34 490 or a limited liability company organized under chapter 489

110 35 or 490A and to which section 312.8 is applicable.
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111  1    Sec. 126.  Section 10.1, subsection 9, Code 2007, is

111  2 amended to read as follows:

111  3    9.  "Farmers cooperative limited liability company" means a

111  4 limited liability company organized under chapter 489 or 490A,

111  5 if cooperative associations hold one hundred percent of all

111  6 membership interests in the limited liability company.

111  7 Farmers cooperative associations must hold at least seventy

111  8 percent of all membership interests in the limited liability

111  9 company.  If more than one type of membership interest is

111 10 established, including any series as provided in section

111 11 489.1201 or 490A.305 or any class or group as provided in

111 12 section 489.1201 or 490A.307, farmers cooperative associations

111 13 must hold at least seventy percent of all membership interests

111 14 of that type.

111 15    Sec. 127.  Section 10.1, subsection 17, Code 2007, is

111 16 amended to read as follows:

111 17    17.  "Networking farmers limited liability company" means a

111 18 limited liability company, other than a family farm limited

111 19 liability company as defined in section 9H.1, organized under

111 20 chapter 489 or 490A if all of the following conditions are

111 21 satisfied:

111 22    a.  Qualified farmers must hold at least fifty=one percent

111 23 of all membership interests in the limited liability company.

111 24 If more than one type of membership interest is established,

111 25 including any series as provided in section 489.1201 or
111 26 490A.305 or any class or group as provided in section 489.1201

111 27 or 490A.307, qualified farmers must hold at least fifty=one

111 28 percent of all membership interests of that type.

111 29    b.  Qualified persons must hold at least seventy percent of

111 30 all membership interests in the limited liability company.  If

111 31 more than one type of membership interest is established,

111 32 including any series as provided in section 489.1201 or
111 33 490A.305 or any class or group as provided in section 489.1201

111 34 or 490A.307, qualified persons must hold at least seventy

111 35 percent of all membership interests of that type.
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112  1    Sec. 128.  Section 10.10, subsection 1, paragraph c, Code

112  2 2007, is amended to read as follows:

112  3    c.  Less than fifty percent of the interest in the farmers

112  4 cooperative limited liability company is held by members which

112  5 are parties to intra=company loan agreements.  If more than

112  6 one type of membership interest is established, including any

112  7 series as provided in section 489.1201 or 490A.305 or any

112  8 class or group as provided in section 489.1201 or 490A.307,

112  9 less than fifty percent of the interest in each type of

112 10 membership shall be held by members which are parties to

112 11 intra=company loan agreements.

112 12    Sec. 129.  Section 10B.1, subsection 7, Code 2007, is

112 13 amended to read as follows:

112 14    7.  "Limited liability company" means a foreign or domestic

112 15 limited liability company, including a limited liability

112 16 company as defined in section 489.102 or 490A.102.

112 17    Sec. 130.  Section 10B.4, subsection 1, Code 2007, is

112 18 amended to read as follows:

112 19    1.  A biennial report shall be filed by a reporting entity

112 20 with the secretary of state on or before March 31 of each

112 21 odd=numbered year as required by rules adopted by the

112 22 secretary of state pursuant to chapter 17A.  However, a

112 23 reporting entity required to file a biennial report pursuant

112 24 to chapter 489 or 490A, 490, 490A, 496C, 497, 498, 499, 501,

112 25 501A, or 504 shall file the report required by this section in

112 26 the same year as required by that chapter.  The reporting

112 27 entity may file the report required by this section together

112 28 with the biennial report required to be filed by one of the

112 29 other chapters referred to in this subsection.  The reports

112 30 shall be filed on forms prepared and supplied by the secretary

112 31 of state.  The secretary of state may provide for combining

112 32 its reporting forms with other biennial reporting forms

112 33 required to be used by the reporting entities.

112 34    Sec. 131.  Section 10B.7, unnumbered paragraph 1, Code

112 35 Supplement 2007, is amended to read as follows:
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113  1    Lessees of agricultural land under section 9H.4, subsection

113  2 2, paragraph "c", for research or experimental purposes, shall

113  3 file a biennial report with the secretary of state on or

113  4 before March 31 of each odd=numbered year on forms adopted

113  5 pursuant to chapter 17A and supplied by the secretary of

113  6 state.  However, a lessee required to file a biennial report

113  7 pursuant to chapter 489 or 490A, 490, 490A, 496C, 497, 498,

113  8 499, 501, 501A, or 504 shall file the report required by this

113  9 section in the same year as required by that chapter.  The

113 10 lessee may file the report required by this section together

113 11 with the biennial report required to be filed by one of the

113 12 other chapters referred to in this paragraph.  The report

113 13 shall contain the following information for the reporting

113 14 period:

113 15    Sec. 132.  Section 10C.1, subsection 11, Code 2007, is

113 16 amended to read as follows:

113 17    11.  "Limited liability company" means a limited liability

113 18 company as defined in section 489.102 or 490A.102.

113 19    Sec. 133.  Section 10D.1, subsection 3, Code 2007, is

113 20 amended to read as follows:

113 21    3.  "Qualified enterprise" or "enterprise" means a limited

113 22 liability company as defined in section 489.102 or 490A.102, a
113 23 domestic or foreign corporation subject to chapter 490, a

113 24 nonprofit corporation organized under chapter 504, a limited

113 25 liability company as defined in section 490A.102, a

113 26 cooperative association as defined in section 10.1, or a

113 27 foreign business as defined in section 9I.1.

113 28    Sec. 134.  Section 203.1, subsection 10, paragraph j,

113 29 unnumbered paragraph 1, Code Supplement 2007, is amended to

113 30 read as follows:

113 31    A limited liability company as defined in section 489.102

113 32 or 490A.102 that meets all of the following requirements:

113 33    Sec. 135.  Section 421.26, Code Supplement 2007, is amended

113 34 to read as follows:

113 35    421.26  PERSONAL LIABILITY FOR TAX DUE.
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114  1    If a licensee or other person under section 452A.65, a

114  2 retailer or purchaser under chapter 423A, 423B, or 423E, or

114  3 section 423.31 or 423.33, or a retailer or purchaser under

114  4 section 423.32, a user under section 423.34, or a permit

114  5 holder or licensee under section 453A.13, 453A.16, or 453A.44

114  6 fails to pay a tax under those sections when due, an officer

114  7 of a corporation or association, notwithstanding sections
114  8 section 489.304 or sections 490A.601 and 490A.602, a member or

114  9 manager of a limited liability company, or a partner of a

114 10 partnership, having control or supervision of or the authority

114 11 for remitting the tax payments and having a substantial legal

114 12 or equitable interest in the ownership of the corporation,

114 13 association, limited liability company, or partnership, who

114 14 has intentionally failed to pay the tax is personally liable

114 15 for the payment of the tax, interest, and penalty due and

114 16 unpaid.  However, this section shall not apply to taxes on

114 17 accounts receivable.  The dissolution of a corporation,

114 18 association, limited liability company, or partnership shall

114 19 not discharge a person's liability for failure to remit the

114 20 tax due.

114 21    Sec. 136.  Section 422.16, subsection 4, Code Supplement

114 22 2007, is amended to read as follows:

114 23    4.  Every withholding agent who fails to withhold or pay to

114 24 the department any sums required by this chapter to be

114 25 withheld and paid, shall be personally, individually, and

114 26 corporately liable therefor to the state of Iowa, and any sum

114 27 or sums withheld in accordance with the provisions of

114 28 subsections 1 and 12, shall be deemed to be held in trust for

114 29 the state of Iowa.  Notwithstanding sections section 489.304

114 30 or sections 490A.601 and 490A.602, this subsection applies to

114 31 a member or manager of a limited liability company.

114 32    Sec. 137.  Section 476C.1, subsection 6, paragraph b,

114 33 subparagraph (6), Code 2007, is amended to read as follows:

114 34    (6)  A cooperative corporation organized pursuant to

114 35 chapter 497 or a limited liability corporation organized
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115  1 pursuant to chapter 489 or 490A whose shares and membership

115  2 are held by an entity that is not prohibited from owning

115  3 agricultural land under chapter 9H.

115  4    Sec. 138.  Section 488.108, subsection 4, paragraph b,

115  5 subparagraph (4), Code 2007, is amended to read as follows:

115  6    (4)  For a limited liability company, under chapter 489,

115  7 section 489.108, 489.109, or 489.706 and for a limited

115  8 liability company under chapter 490A, section 490A.401,

115  9 490A.402, or 490A.1322.

115 10    Sec. 139.  Section 490.401, subsection 2, paragraph b,

115 11 subparagraph (4), Code 2007, is amended to read as follows:

115 12    (4)  For a limited liability company, under chapter 489,

115 13 section 489.108, 489.109, or 489.706 and for a limited

115 14 liability company under chapter 490A, section 490A.401,

115 15 490A.402, or 490A.1322.

115 16    Sec. 140.  Section 501A.102, subsections 9 and 13, Code

115 17 2007, are amended to read as follows:

115 18    9.  "Domestic business entity" means a business entity

115 19 organized under the laws of this state, including but not

115 20 limited to a limited liability company as defined in section

115 21 489.102 or 490A.102; a corporation organized pursuant to

115 22 chapter 490; a nonprofit corporation organized under chapter

115 23 504; a limited liability company as defined in section

115 24 490A.102; a partnership, limited partnership, limited

115 25 liability partnership, or limited liability limited

115 26 partnership as provided in chapter 486A or 488; or a

115 27 cooperative association or other cooperative organized under

115 28 this chapter or chapter 497, 498, 499, or 501.

115 29    13.  "Iowa limited liability company" means a limited

115 30 liability company governed by chapter 489 or 490A.

115 31    Sec. 141.  Section 501A.1101, subsection 1, Code Supplement

115 32 2007, is amended to read as follows:

115 33    1.  AUTHORIZATION.  Unless otherwise prohibited,

115 34 cooperatives organized under the laws of this state, including

115 35 cooperatives organized under this chapter or traditional
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116  1 cooperatives, may merge or consolidate with each other, an

116  2 Iowa limited liability company under the provisions of section

116  3 489.1015 or 490A.1207, or other business entities organized

116  4 under the laws of another state by complying with the

116  5 provisions of this section and the law of the state where the

116  6 surviving or new business entity will exist.  A cooperative

116  7 shall not merge or consolidate with a business entity

116  8 organized under the laws of this state, other than a

116  9 traditional cooperative, unless the law governing the business

116 10 entity expressly authorizes merger or consolidation with a

116 11 cooperative.  This subsection does not authorize a foreign

116 12 business entity to do any act not authorized by the law

116 13 governing the foreign business entity.

116 14    Sec. 142.  Section 501A.1101, subsection 2, paragraphs a

116 15 through c, Code Supplement 2007, are amended to read as

116 16 follows:

116 17    a.  The names of the constituent domestic cooperative, the

116 18 name of any Iowa limited liability company that is a party to

116 19 the merger, to the extent authorized under section 489.1015 or
116 20 490A.1207, and any foreign business entities.

116 21    b.  The name of the surviving or new domestic cooperative,

116 22 Iowa limited liability company as required by section 489.1015

116 23 or 490A.1207, or other foreign business entity.

116 24    c.  The manner and basis of converting membership or

116 25 ownership interests of the constituent domestic cooperative,

116 26 the Iowa limited liability company that is a party as provided

116 27 in section 489.1015 or 490A.1207, or foreign business entity

116 28 into membership or ownership interests in the surviving or new

116 29 domestic cooperative, the surviving Iowa limited liability

116 30 company as authorized in section 489.1015 or 490A.1207, or

116 31 foreign business entity.

116 32    Sec. 143.  Section 501A.1101, subsection 5, paragraph c,

116 33 Code Supplement 2007, is amended to read as follows:

116 34    c.  If a merger involves an Iowa limited liability company,

116 35 this subsection is subject to the provisions of section
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117  1 489.1015 or 490A.1207.

117  2    Sec. 144.  Section 501A.1102, subsection 2, unnumbered

117  3 paragraph 1, Code 2007, is amended to read as follows:

117  4    An Iowa limited liability company may only participate in a

117  5 merger under this section to the extent authorized under

117  6 section 489.1015 or 490A.1207.  A parent domestic cooperative

117  7 or a subsidiary that is a domestic cooperative may complete

117  8 the merger of a subsidiary as provided in this section.

117  9 However, if either the parent cooperative or the subsidiary is

117 10 a business entity organized under the laws of this state, the

117 11 merger of the subsidiary is not authorized under this section

117 12 unless the law governing the business entity expressly

117 13 authorizes merger with a cooperative.

117 14    Sec. 145.  Section 501A.1103, subsection 2, paragraph a,

117 15 subparagraphs (3) and (6), Code 2007, are amended to read as

117 16 follows:

117 17    (3)  The abandonment is approved in such manner as may be

117 18 required by section 489.1015 or 490A.1207 for the involvement

117 19 of an Iowa limited liability company, or for a foreign

117 20 business entity by the laws of the state under which the

117 21 foreign business entity is organized.

117 22    (6)  The plan is abandoned before the effective date of the

117 23 plan by a resolution of the board of any constituent domestic

117 24 cooperative abandoning the plan of merger approved by the

117 25 affirmative vote of a majority of the directors present,

117 26 subject to the contract rights of any other person under the

117 27 plan.  If a plan of merger is with a domestic business entity

117 28 or foreign business entity, the plan of merger may be

117 29 abandoned before the effective date of the plan by a

117 30 resolution of the foreign business entity adopted according to

117 31 the laws of the state under which the foreign business entity

117 32 is organized, subject to the contract rights of any other

117 33 person under the plan.  If the plan of merger is with an Iowa

117 34 limited liability company, the plan of merger may be abandoned

117 35 by the Iowa limited liability company as provided in section
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118  1 489.1015 or 490A.1207, subject to the contractual rights of

118  2 any other person under the plan.

118  3    Sec. 146.  Section 504.401, subsection 2, paragraph b,

118  4 subparagraph (4), Code 2007, is amended to read as follows:

118  5    (4)  For a limited liability company, under chapter 489,

118  6 section 489.108, 489.109, or 489.706 and for a limited

118  7 liability company under chapter 490A, section 490A.401,

118  8 490A.402, or 490A.1322.

118  9    Sec. 147.  Section 504.403, subsection 1, paragraph b,

118 10 subparagraph (4), Code 2007, is amended to read as follows:

118 11    (4)  For a limited liability company, under chapter 489,

118 12 section 289.108, 489.109, or 489.706 and for a limited

118 13 liability company under chapter 490A, section 490A.401,

118 14 490A.402, or 490A.1322.

118 15    Sec. 148.  Section 524.303, subsection 2, Code 2007, is

118 16 amended to read as follows:

118 17    2.  Applicable fees, payable to the secretary of state as

118 18 specified in section 489.117 or 490A.124 or section 490.122 or

118 19 490A.124, for the filing and recording of the articles of

118 20 incorporation.

118 21    Sec. 149.  Section 524.315, subsection 1, Code 2007, is

118 22 amended to read as follows:

118 23    1.  A state bank organized as a limited liability company

118 24 under this chapter shall also be subject to chapter 489, the

118 25 revised uniform limited liability company Act or chapter 490A,

118 26 the Iowa limited liability company Act.  If a provision of

118 27 chapter 489, the revised uniform limited liability company

118 28 Act, or chapter 490A, the Iowa limited liability company Act

118 29 conflicts with a provision of this chapter or any rule of the

118 30 superintendent adopted pursuant to this chapter, the

118 31 provisions of this chapter or rule of the superintendent shall

118 32 control.

118 33    Sec. 150.  Section 524.1309, unnumbered paragraph 1, Code

118 34 2007, is amended to read as follows:

118 35    In lieu of the dissolution procedure prescribed in sections
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119  1 524.1303 to 524.1306, a state bank may cease to carry on the

119  2 business of banking and, after compliance with this section,

119  3 continue as a corporation subject to chapter 490; or if the

119  4 state bank is organized as a limited liability company under

119  5 this chapter, continue as a limited liability company subject

119  6 to chapter 489 or 490A.

119  7    Sec. 151.  Section 524.1309, subsections 1, 3, 5, 6, 7, 8,

119  8 and 9, Code 2007, are amended to read as follows:

119  9    1.  A state bank that has commenced business may propose to

119 10 voluntarily cease to carry on the business of banking and

119 11 become a corporation subject to chapter 490, or a limited

119 12 liability company subject to chapter 489 or 490A, upon the

119 13 affirmative vote of the holders of at least a majority of the

119 14 shares entitled to vote on such proposal, adopting a plan

119 15 involving both a provision for acquisition of its assets and

119 16 assumption of its liabilities by another state bank, national

119 17 bank, or other financial institution insured by the federal

119 18 deposit insurance corporation, and a provision for continuance

119 19 of its business if acquisition of its assets and assumption of

119 20 its liabilities is not effected, or any other plan providing

119 21 for the cessation of banking business and the payment of its

119 22 liabilities.

119 23    3.  Immediately upon adoption and approval of a plan to

119 24 voluntarily cease to carry on the business of banking and

119 25 become a corporation subject to chapter 490, or a limited

119 26 liability company subject to chapter 489 or 490A, the state

119 27 bank shall deliver to the superintendent a plan to cease the

119 28 business of banking and become a corporation subject to

119 29 chapter 490, or a limited liability company subject to chapter

119 30 489 or 490A, which shall be signed by two of its duly

119 31 authorized officers and shall contain the name of the state

119 32 bank, the post office address of its principal place of

119 33 business, the name and address of its officers and directors,

119 34 the number of shares entitled to vote on the plan and the

119 35 number of shares voted for or against the plan, respectively,
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120  1 the nature of the business to be conducted by the corporation

120  2 under chapter 490, or by the limited liability company subject

120  3 to chapter 489 or 490A, and the general nature of the assets

120  4 to be held by the corporation or company.

120  5    5.  The board of directors has full power to complete the

120  6 settlement of the affairs of the state bank.  Within thirty

120  7 days after approval by the superintendent of the plan to cease

120  8 the business of banking and become a corporation subject to

120  9 chapter 490, or a limited liability company subject to chapter

120 10 489 or 490A, the state bank shall give notice of its intent to

120 11 persons identified in section 524.1305, subsection 3, in the

120 12 manner provided for in that subsection.  In completing the

120 13 settlement of its affairs as a state bank, the state bank

120 14 shall also follow the procedure prescribed in section

120 15 524.1305, subsections 4, 5, and 6.

120 16    6.  Upon completion of all the requirements of this

120 17 section, the state bank shall deliver to the superintendent

120 18 articles of intent to be subject to chapter 490 or 489 or
120 19 490A, together with the applicable filing and recording fees,

120 20 which shall set forth that the state bank has complied with

120 21 this section, that it has ceased to carry on the business of

120 22 banking, and the information required by section 490.202

120 23 relative to the contents of articles of incorporation under

120 24 chapter 490, or articles of organization under chapter 489 or
120 25 490A.  If the superintendent finds that the state bank has

120 26 complied with this section and that the articles of intent to

120 27 be subject to chapter 490 or 489 or 490A satisfy the

120 28 requirements of this section, the superintendent shall deliver

120 29 them to the secretary of state for filing and recording in the

120 30 secretary of state's office, and the superintendent shall file

120 31 and record them in the office of the county recorder.

120 32    7.  Upon the filing of the articles of intent to be subject

120 33 to chapter 490 or 489 or 490A, the state bank shall cease to

120 34 be a state bank subject to this chapter, and shall cease to

120 35 have the powers of a state bank subject to this chapter and
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121  1 shall become a corporation subject to chapter 490 or a limited

121  2 liability company subject to chapter 489 or 490A.  The

121  3 secretary of state shall issue a certificate as to the filing

121  4 of the articles of intent to be subject to chapter 490 or 489

121  5 or 490A and send the certificate to the corporation or limited

121  6 liability company or its representative.  The articles of

121  7 intent to be subject to chapter 490 or 489 or 490A shall be

121  8 the articles of incorporation of the corporation or a limited

121  9 liability company.  The provisions of chapter 490 or 489 or
121 10 490A becoming applicable to a corporation or limited liability

121 11 company formerly doing business as a state bank shall not

121 12 affect any right accrued or established, or liability or

121 13 penalty incurred under this chapter prior to the filing with

121 14 the secretary of state of the articles of intent to be subject

121 15 to chapter 490 or 489 or 490A.

121 16    8.  A shareholder of a state bank who objects to adoption

121 17 by the state bank of a plan to cease to carry on the business

121 18 of banking and to continue as a corporation subject to chapter

121 19 490, or a limited liability company subject to chapter 489 or
121 20 490A, is entitled to appraisal rights provided for in chapter

121 21 490, division XIII, or in chapter 489, section 489.604 or
121 22 490A, subchapter VII.

121 23    9.  A state bank, at any time prior to the approval of the

121 24 articles of intent to become subject to chapter 490 or 489 or
121 25 490A, may revoke the proceedings in the manner prescribed by

121 26 section 524.1306.

121 27    Sec. 152.  Section 524.2001, Code 2007, is amended to read

121 28 as follows:

121 29    524.2001  APPLICABILITY OF OTHER CHAPTERS.

121 30    Chapters 489, 490, 490A, 491, 492, and 493 do not apply to

121 31 banks except as provided by this chapter.

121 32    Sec. 153.  Section 547.1, Code 2007, is amended to read as

121 33 follows:

121 34    547.1  USE OF TRADE NAME == VERIFIED STATEMENT REQUIRED.

121 35    A person shall not engage in or conduct a business under a
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122  1 trade name, or an assumed name of a character other than the

122  2 true surname of each person owning or having an interest in

122  3 the business, unless the person first records with the county

122  4 recorder of the county in which the business is to be

122  5 conducted a verified statement showing the name, post office

122  6 address, and residence address of each person owning or having

122  7 an interest in the business, and the address where the

122  8 business is to be conducted.  However, this provision does not

122  9 apply to any person organized or incorporated in this state as

122 10 a domestic entity or authorized to do business in this state

122 11 as a foreign entity, if the person is a limited partnership

122 12 under chapter 488; a corporation under chapter 490; a limited

122 13 liability company under chapter 489 or 490A; a professional

122 14 corporation under chapter 496C; a cooperative or cooperative

122 15 association under chapter 497, 498, 499, 501, or 501A; or a

122 16 nonprofit corporation under chapter 504.

122 17                           DIVISION IV

122 18                             REPEALS

122 19                         SUBCHAPTER XVII

122 20                             REPEAL

122 21    Sec. 154.  NEW SECTION.  490A.1701  REPEAL.

122 22    This chapter is repealed on December 31, 2010.

122 23    Sec. 155.  FUTURE ELIMINATION OF NONCONFORMING REFERENCES.

122 24    The following sections, as amended by this Act, or as

122 25 amended by a subsequent Act, are amended as follows:

122 26    1.  Sections 9H.1, 10B.1, 10C.1, 10D.1, 203.1, and

122 27 501A.102, by striking from the sections the word and figure

122 28 "or 490A.102".

122 29    2.  Sections 9H.4, 10.1, 10B.4, 10B.7, 476C.1, 501A.102,

122 30 524.1309, and 547.1, by striking from the sections the word

122 31 and figure "or 490A".

122 32    3.  Sections 10.1 and 10.10, by striking from the sections

122 33 the word and figure "or 490A.305".

122 34    4.  Sections 10.1 and 10.10, by striking from the sections

122 35 the word and figure "or 490A.307".
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123  1    5.  Sections 421.26 and 422.16, by striking from the

123  2 sections the words and figures "or sections 490A.601 and

123  3 490A.602".

123  4    6.  Sections 488.108, 490.401, 504.401, and 504.403, by

123  5 striking from the sections the words and figures "and for a

123  6 limited liability company under chapter 490A, section

123  7 490A.401, 490A.402, or 490A.1322".

123  8    7.  Sections 501A.1101, 501A.1102, and 501A.1103, by

123  9 striking from the sections the word and figure "or 490A.1207".

123 10    8.  Section 524.303, by striking from the section the word

123 11 and figure "or 490A.124".

123 12    9.  Section 524.315, by striking from the section the words

123 13 and figure "or chapter 490A, the Iowa limited liability

123 14 company Act".

123 15    10.  Section 524.1309, by striking from the section the

123 16 words and figures "or 490A, subchapter VII".

123 17    11.  Section 524.2001, by striking from the section the

123 18 figure "490A,".

123 19                           DIVISION V

123 20                         EFFECTIVE DATES

123 21    Sec. 156.  EFFECTIVE DATES.

123 22    1.  Except as provided in subsection 2, this Act takes

123 23 effect on January 1, 2009.

123 24    2.  The section of division IV of this Act that provides

123 25 for the future elimination of nonconforming references takes

123 26 effect on December 31, 2010.

123 27                           EXPLANATION

123 28    GENERAL.  This bill creates a new Code chapter 489,

123 29 entitled the "Revised Uniform Limited Liability Company Act".

123 30 On January 1, 2011, it will entirely replace the "Iowa Limited

123 31 Liability Company Act" codified in Code chapter 490A.  Both

123 32 chapters are based on so=called uniform acts drafted by the

123 33 national conference of commissioners on uniform state laws.

123 34    A limited liability company (company) is a kind of business

123 35 organization usually perpetual in duration and formed for

Senate Study Bill 3248 continued

124  1 capital acquisition and the distribution of any profits.  A

124  2 domestic company is formed by filing a certificate of

124  3 organization with the secretary of state.  It is often

124  4 organized in a manner similar to a limited partnership with a

124  5 number of passive investors and one or more managers who owe a

124  6 fiduciary duty of care when making decisions affecting the

124  7 company, although the law also recognizes member=managed

124  8 organizational structure.  The business organization is

124  9 governed by an operating agreement executed by the members,

124 10 which generally may supersede statutory provisions, and is

124 11 comparable to partnership agreement in a general or limited

124 12 partnership.  Members and managers are shielded from personal

124 13 liability similar to shareholders of a corporation; but unlike

124 14 a corporation, taxes are "passed through" to investors without

124 15 being taxed at the business level (i.e., no double taxation).

124 16    DIVISION I == MODEL ACT PROVISIONS.  Division I provides

124 17 for the "Revised Uniform Limited Liability Company Act" which

124 18 is organized according to articles.

124 19    Article 1 provides general provisions applicable to the

124 20 Code chapter, including a short title; definitions; when a

124 21 person has notice of a fact under the law; the distinctness

124 22 and duration of a company; its powers; principles of law

124 23 supplementing the new Code chapter; the regulation of a

124 24 company's name; the scope, function, and limitations of

124 25 operating agreements; the effect of an operating agreement on

124 26 its members and third parties; and service of process and the

124 27 regulation of persons who may be served.  The article

124 28 establishes a schedule of fees for persons filing documents

124 29 with the secretary of state.

124 30    Article 2 provides for the formation of a company and the

124 31 filing of a certificate of registration with the secretary of

124 32 state; the signing of documents for the secretary of state or

124 33 pursuant to a court order; and filing biennial reports with

124 34 the secretary of state.

124 35    Article 3 provides for the relations of the membership and
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125  1 managers, including by restricting the power of a member to be

125  2 an agent of another member solely by being a member; the

125  3 option of a company to file a statement of authority with the

125  4 secretary of state describing the authority of persons holding

125  5 a position in the company and that a person named in the

125  6 statement may file a statement of denial of such authority

125  7 with the secretary of state; and limitations upon the

125  8 liability of members and managers.

125  9    Article 4 provides for relations of members to each other

125 10 and to the company, including provisions for becoming a member

125 11 and the member's obligation to make a contribution and acquire

125 12 a membership interest; the right of a member to receive

125 13 distributions before the company's dissolution; limitations

125 14 upon distributions (e.g., the payment of debts prior to a

125 15 distribution); and the liability for improper distributions.

125 16 The article provides that a company is a member=managed

125 17 company unless the operating agreement provides otherwise, and

125 18 provides for the selection of a manager by consent of the

125 19 members.  The article provides for the management of the

125 20 company, including the purchase of insurance, standards of

125 21 conduct for members and managers; and the right of members and

125 22 managers to inspect the company's business records.

125 23    Article 5 provides for transferable interests and rights of

125 24 transferees and creditors, including by providing for the

125 25 rights of creditors or members in cases involving a company's

125 26 decision to transfer an interest in the company; and the

125 27 powers of a representative of a deceased member.

125 28    Article 6 provides for a member's dissociation, including

125 29 by withdrawing their membership subject to a number of

125 30 restrictions (e.g., breach of the operating agreement); and

125 31 the effect of a person's dissociation as a member on their

125 32 right to participate in the company.

125 33    Article 7 provides for the dissolution and winding up of a

125 34 company, including by the terms of the operating agreement, or

125 35 upon application by a member or transferee to district court;
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126  1 the winding up of the company's business affairs which may be

126  2 under judicial supervision; and the payment of claims against

126  3 a dissolved limited liability company.  It provides for

126  4 administrative dissolution by the secretary of state, the

126  5 reinstatement following administrative dissolution, and an

126  6 appeal from a rejection by the secretary of state to reinstate

126  7 the company.

126  8    Article 8 provides for foreign limited liability companies,

126  9 including their governing law; a process to apply for a

126 10 certificate of authority by the secretary of state; activities

126 11 that do not constitute transacting business in the state; the

126 12 filing of the certificate of authority; the regulation of the

126 13 foreign limited liability company's name; the revocation of a

126 14 company's certificate of authority; the effect of failing to

126 15 have a certificate of authority; and actions by the attorney

126 16 general to enjoin a foreign company from transacting business

126 17 in violation of the article.

126 18    Article 9 provides for actions by members against another

126 19 member or the company, including maintaining a derivative

126 20 action (becoming a plaintiff and pleading); the establishment

126 21 of a special litigation committee; and the payment of proceeds

126 22 and expenses of persons involved in the action.

126 23    Article 10 provides for mergers, conversions, and

126 24 domestication.  It includes special definitions applicable to

126 25 the article.  The article provides for the process necessary

126 26 for merger to occur; the presentment of a merger plan to the

126 27 members and provides for their approval; the filing of

126 28 articles of merger with the secretary of state; and the effect

126 29 of the merger on the surviving organization (e.g., the

126 30 assumption of debts by the surviving entity).  The article

126 31 provides for conversion (to another form of business

126 32 organization).  The article provides for the process necessary

126 33 for the conversion to occur, the presentment of a plan of

126 34 conversion to the membership for consent; the filing of the

126 35 conversion plan with the secretary of state; the approval by
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127  1 the plan by the membership; and the effect of conversion (the

127  2 retention of assets and liabilities by the converted company).

127  3 The article provides for domestication in which a foreign

127  4 company may become a domestic company organized under the laws

127  5 of this state.  It provides for the process necessary for

127  6 domestication to occur; the presentment of plan of

127  7 domestication to the membership for consent; the filing of the

127  8 domestication plan with the secretary of state; and the effect

127  9 of the domestication (e.g., the retention of assets and

127 10 liabilities by the domesticated company).  The article

127 11 restricts the approval of mergers, conversions, and

127 12 domestications, and allows for them under other provisions of

127 13 law.

127 14    Article 11 provides for professional limited liability

127 15 companies.  It includes a special definitional section;

127 16 provides that the company can only participate in the practice

127 17 of one profession or two or more closely related professions.

127 18 The article provides for its name; the process for

127 19 organization; states that the form of the organization is

127 20 unrelated to a member's professional conduct or status;

127 21 restricts membership only to those individuals who are

127 22 licensed professionals in a specific field; restricts a member

127 23 from assigning an interest in the professional company;

127 24 restricts a professional company from transferring interests

127 25 of the professional company.  The article provides for the

127 26 purchase of a member's interest, including upon the death of

127 27 the member.  The article provides for the issuance of a

127 28 certificate of interest and restricts the management of the

127 29 professional company to persons who are licensed to practice

127 30 in the profession.  The article provides that a professional

127 31 company may only merge with another professional company.  It

127 32 provides for the dissolution of or liquidation of the

127 33 professional company; for foreign professional companies; and

127 34 for professional companies organized under other law.

127 35    Article 12 includes provisions not recommended by the
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128  1 uniform commissioners.  Specifically, it provides for the

128  2 establishment of designated series of transferable interests

128  3 having separate rights, powers, or duties.  The article

128  4 provides for the management of a series, including for a

128  5 series manager; the distribution of a series; the right of a

128  6 member to dissociate from a series; the termination of a

128  7 series; and a foreign series.

128  8    Article 13 includes a number of miscellaneous provisions

128  9 including provisions relating to the application of the

128 10 chapter; the applicability of federal law regulating

128 11 electronic signatures; and the application of the new Code

128 12 chapter with Code chapter 490A.

128 13    DIVISION II == CONVERSION FOR CORPORATIONS AND OTHER

128 14 ENTITIES.  This division provides that another business

128 15 referred to as an "entity", such as a limited liability

128 16 company, may convert to a domestic corporation and a domestic

128 17 corporation may convert to another entity.  The corporation or

128 18 entity must adopt a plan of conversion.  A corporation must

128 19 notify each shareholder and the plan which must be approved by

128 20 the corporation's shareholders.  If approved, the plan of

128 21 conversion must be filed with the secretary of state.  The

128 22 division provides for the effect of the conversion (the

128 23 retention of assets and liabilities) and the conversion of

128 24 interests from the old to the new entity.  The division

128 25 provides for conversion of domestic cooperative associations.

128 26    DIVISION III == CONFORMING AMENDMENTS.  This division

128 27 amends a number of provisions which refer to Code chapter 490A

128 28 or a section in Code chapter 490A.  The division includes the

128 29 new reference to new Code chapter 489 or an appropriate Code

128 30 section in the new Code chapter.

128 31    DIVISION IV == REPEALS.  This division repeals Code chapter

128 32 490A on December 31, 2010.  It also strikes references

128 33 throughout the Code to Code chapter 490A.

128 34    DIVISION V == EFFECTIVE DATES.  This division provides that

128 35 the bill takes effect on January 1, 2009, except for those
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129  1 provisions which eliminate references to Code chapter 490A or

129  2 a Code section within that chapter, which takes effect on

129  3 December 31, 2010.

129  4 LSB 5668SC 82
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  1  1    Section 1.  NEW SECTION.  714E.1  DEFINITIONS.

  1  2    As used in this chapter, unless the context otherwise

  1  3 requires:

  1  4    1.  "Business day" means any calendar day except Saturday,

  1  5 Sunday, or a public holiday including a holiday observed on a

  1  6 Monday.

  1  7    2.  "Contract" means an agreement, or a term in an

  1  8 agreement, between a foreclosure consultant and an owner for

  1  9 the rendition of a service.

  1 10    3.  a.  "Foreclosure consultant" means a person who,

  1 11 directly or indirectly, makes a solicitation, representation,

  1 12 or offer to an owner to perform for compensation or who, for

  1 13 compensation, performs a service which the person in any

  1 14 manner represents will do any of the following:

  1 15    (1)  Stop or postpone a foreclosure, foreclosure sale,

  1 16 forfeiture, sheriff's sale, or tax sale.

  1 17    (2)  Obtain a forbearance, modification, or repayment plan

  1 18 from a beneficiary or mortgagee.

  1 19    (3)  Assist the owner to exercise the right of redemption,

  1 20 cure the mortgage default, cure the real estate contract

  1 21 default, or redeem the property from a tax sale.

  1 22    (4)  Obtain an extension of the period within which the

  1 23 owner may reinstate the owner's obligation.

  1 24    (5)  Obtain a waiver of an acceleration clause contained in

  1 25 a promissory note or contract secured by a mortgage on a

  1 26 residence in foreclosure or contained in the mortgage.

  1 27    (6)  Assist the owner in foreclosure, foreclosure sale,

  1 28 forfeiture, sheriff's sale, tax sale, or loan default to

  1 29 obtain a loan or advance of funds.

  1 30    (7)  Avoid or ameliorate the impairment of the owner's

  1 31 credit resulting from the recording of a notice of default or

  1 32 the conduct of a foreclosure sale or a forfeiture of a real

  1 33 estate contract.

  1 34    (8)  Save the owner's residence from foreclosure,

  1 35 foreclosure sale, forfeiture, sheriff's sale, or tax sale.
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  2  1    (9)  Negotiate or obtain a mortgage loan or real estate

  2  2 contract modification, forbearance, repayment plan, or other

  2  3 loss mitigation for the consumer.

  2  4    b.  "Foreclosure consultant" does not include any of the

  2  5 following:

  2  6    (1)  A person licensed to practice law in this state when

  2  7 the person renders service in the course of the person's

  2  8 practice as an attorney at law.

  2  9    (2)  A person licensed to engage in the business of debt

  2 10 management under chapter 533A, when the person is engaged in

  2 11 the business of debt management.

  2 12    (3)  A person licensed as a real estate broker or

  2 13 salesperson under chapter 543B, when the person engages in

  2 14 acts whose performance requires licensure under that chapter

  2 15 unless the person is engaged in offering services designed to,

  2 16 or purportedly designed to, enable the owner to retain

  2 17 possession of the residence in foreclosure.

  2 18    (4)  A person licensed as an accountant under chapter 542

  2 19 when the person is acting in any capacity for which the person

  2 20 is licensed under those provisions.

  2 21    (5)  A person or the person's authorized agent acting under

  2 22 the express authority or written approval of the United States

  2 23 department of housing and urban development or other

  2 24 department or agency of the United States or this state to

  2 25 provide services.

  2 26    (6)  A person who holds or is owed an obligation secured by

  2 27 a lien on a residence in foreclosure when the person performs

  2 28 services in connection with the obligation or lien if the

  2 29 obligation or lien did not arise as the result of or as part

  2 30 of a proposed foreclosure reconveyance.

  2 31    (7)  A person or entity doing business under any law of

  2 32 this state, or of the United States, relating to banks, trust

  2 33 companies, savings and loan associations, industrial loan and

  2 34 thrift companies, regulated lenders, credit unions, insurance

  2 35 companies, or a mortgagee approved by the United States
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  3  1 department of housing and urban development, and a subsidiary

  3  2 or affiliate of these persons or entities, and an agent or

  3  3 employee of these persons or entities while engaged in the

  3  4 business of such persons or entities.

  3  5    (8)  A person licensed as a mortgage broker or mortgage

  3  6 banker pursuant to chapter 535B, when acting under the

  3  7 authority of that license.

  3  8    (9)  A person licensed as a mortgage broker or mortgage

  3  9 banker or originator pursuant to chapter 535B, when acting

  3 10 under the authority of that registration.

  3 11    (10)  A nonprofit agency or organization that offers

  3 12 counseling or advice to an owner of a residence in foreclosure

  3 13 or loan default if the nonprofit agency or organization does

  3 14 not contract for services with for=profit lenders or

  3 15 foreclosure purchasers.

  3 16    (11)  A judgment creditor of the owner, to the extent that

  3 17 the judgment creditor's claim accrued prior to the personal

  3 18 service of the foreclosure notice required by section 654.2D,

  3 19 but excluding a person who purchased the claim after such

  3 20 personal service.

  3 21    (12)  A foreclosure purchaser as defined in section 714F.1.

  3 22    4.  "Foreclosure reconveyance" means a transaction

  3 23 involving all of the following:

  3 24    a.  The transfer of title to real property by an owner

  3 25 during a foreclosure proceeding, forfeiture proceeding, or tax

  3 26 sale, either by transfer of interest from the owner or by

  3 27 creation of a mortgage or other lien or encumbrance during the

  3 28 foreclosure, forfeiture, or tax sale process that allows the

  3 29 acquirer to obtain title to the property by redeeming the

  3 30 property as a junior lienholder.

  3 31    b.  The subsequent conveyance, or promise of a subsequent

  3 32 conveyance, of an interest back to the owner by the acquirer

  3 33 or a person acting in participation with the acquirer that

  3 34 allows the owner to possess either the residence in

  3 35 foreclosure or any other real property, which interest
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  4  1 includes but is not limited to an interest in a contract for

  4  2 deed, purchase agreement, option to purchase, or lease.

  4  3    5.  "Owner" means the record owner or holder of an

  4  4 equitable interest through contract of the residence in

  4  5 foreclosure at the time the notice of pendency was recorded,

  4  6 or at the time the default notice was served.

  4  7    6.  "Person" means the same as defined in section 4.1.

  4  8    7.  "Residence in foreclosure" or "affected residence"

  4  9 means residential real property consisting of one to four

  4 10 family dwelling units, one of which the owner occupies as the

  4 11 owner's principal place of residence, where a delinquency or

  4 12 default on any loan payment or debt is secured by or attached

  4 13 to the residential real property including but not limited to

  4 14 contract for deed payments, real estate contracts, or real

  4 15 estate taxes.

  4 16    8.  "Service" includes but is not limited to any of the

  4 17 following:

  4 18    a.  Debt, budget, or financial counseling of any type.

  4 19    b.  Receiving money for the purpose of distributing the

  4 20 money to creditors in payment or partial payment of an

  4 21 obligation secured by a lien on a residence in foreclosure.

  4 22    c.  Contacting creditors on behalf of an owner of a

  4 23 residence in foreclosure.

  4 24    d.  Arranging or attempting to arrange for an extension of

  4 25 the period within which the owner of a residence in

  4 26 foreclosure, forfeiture, or tax sale may cure the owner's

  4 27 default and reinstate the owner's obligation.

  4 28    e.  Arranging or attempting to arrange for a delay or

  4 29 postponement of the time of sale of the residence in

  4 30 foreclosure, forfeiture, or tax sale.

  4 31    f.  Advising the filing of a document or assisting in any

  4 32 manner in the preparation of a document for filing with a

  4 33 bankruptcy court.

  4 34    g.  Giving advice, explanation, or instruction to an owner

  4 35 of a residence in foreclosure, forfeiture, or tax sale which
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  5  1 in any manner relates to the cure of a default in or the

  5  2 reinstatement of an obligation secured by a lien on the

  5  3 affected residence, the full satisfaction of that obligation,

  5  4 or the postponement or avoidance of a sale or loss of the

  5  5 affected residence, pursuant to a power of sale contained in a

  5  6 mortgage.

  5  7    Sec. 2.  NEW SECTION.  714E.2  FORECLOSURE CONSULTANT

  5  8 CONTRACT.

  5  9    1.  A foreclosure consultant contract must be in writing

  5 10 and must fully disclose the exact nature of the foreclosure

  5 11 consultant's services and the total amount and terms of

  5 12 compensation.

  5 13    2.  The following notice, printed in at least fourteen

  5 14 point boldface type and completed with the name of the

  5 15 foreclosure consultant, must be printed immediately above the

  5 16 notice of cancellation statement required pursuant to section

  5 17 714E.3:

  5 18 NOTICE REQUIRED BY IOWA LAW

  5 19 ......................... (name) or anyone working for

  5 20 him or her CANNOT:

  5 21    (1)  Take any money from you or ask you for money until

  5 22 ......................... (name) has completely finished

  5 23 doing everything he or she said he or she would do; and

  5 24    (2)  Ask you to sign or have you sign any lien, mortgage,

  5 25 or real estate contract.

  5 26    3.  The contract must be written in the same language as

  5 27 principally used by the foreclosure consultant to describe the

  5 28 foreclosure consultant's services and to negotiate the

  5 29 contract with the consumer.  The contract must be dated and

  5 30 signed by the owner, and must contain in immediate proximity

  5 31 to the space reserved in the contract for the owner's

  5 32 signature, a conspicuous statement in a size equal to at least

  5 33 ten point boldface type, as follows:

  5 34    You, the owner, may cancel this transaction at any time

  5 35 prior to midnight of the third business day after the date
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  6  1 of this transaction.  See the attached notice of cancellation

  6  2 form for an explanation of this right.

  6  3    4.  The foreclosure consultant shall provide the owner

  6  4 immediately upon execution of the contract with a copy of the

  6  5 contract along with the notice of cancellation required in

  6  6 section 714E.3.

  6  7    5.  The three business days during which the owner may

  6  8 cancel the contract shall not begin to run until the

  6  9 foreclosure consultant has complied with this section and with

  6 10 section 714E.3.

  6 11    Sec. 3.  NEW SECTION.  714E.3  CANCELLATION OF FORECLOSURE

  6 12 CONSULTANT CONTRACT.

  6 13    1.  In addition to any other right under law to rescind a

  6 14 contract, an owner has the right to cancel such a contract

  6 15 until midnight of the third business day after the day on

  6 16 which the owner signs a contract which complies with section

  6 17 714E.2.

  6 18    2.  Cancellation occurs when the owner gives written notice

  6 19 of cancellation to the foreclosure consultant at the address

  6 20 specified in the contract.

  6 21    3.  Notice of cancellation, if given by mail, is effective

  6 22 when deposited in the mail properly addressed with postage

  6 23 prepaid.

  6 24    4.  Notice of cancellation given by the owner need not take

  6 25 the particular form as provided in the contract and, however

  6 26 expressed, is effective if the notice of cancellation

  6 27 indicates the intention of the owner not to be bound by the

  6 28 contract.

  6 29    5.  The notice of cancellation must contain, and the

  6 30 contract must contain on the first page, in a type size no

  6 31 smaller than that generally used in the body of the document,

  6 32 all of the following:

  6 33    a.  The real name and physical address of the foreclosure

  6 34 consultant to which the notice of cancellation is to be mailed

  6 35 or otherwise delivered.  A post office box does not constitute
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  7  1 a physical address.  A post office box may be designated for

  7  2 delivery by mail only if it is accompanied by a physical

  7  3 address at which the notice could be delivered by a method

  7  4 other than mail.  An electronic mail address may be included,

  7  5 in addition to the physical address.

  7  6    b.  The date the owner signed the contract.

  7  7    c.  Cancellation occurs when the owner delivers, by any

  7  8 means, written notice of cancellation to the address specified

  7  9 in the contract.  If cancellation is mailed, delivery is

  7 10 effective upon mailing.  If electronically mailed,

  7 11 cancellation is effective upon transmission.  The contract

  7 12 must be accompanied by a completed form in duplicate,

  7 13 captioned "notice of cancellation", which must be attached to

  7 14 the contract, must be easily detachable, and must contain in

  7 15 at least ten point type the following statement written in the

  7 16 same language as used in the contract:

  7 17 NOTICE OF CANCELLATION

  7 18 ..........................

  7 19 (enter date of transaction)

  7 20    You may cancel this transaction, without any penalty

  7 21 or obligation, within three business days from the above

  7 22 date.

  7 23    To cancel this transaction, you may use any of the

  7 24 following methods:  (1) mail or otherwise deliver a signed

  7 25 and dated copy of this cancellation notice, or any other

  7 26 written notice of cancellation; or (2) e=mail a notice of

  7 27 cancellation to .................................... at

  7 28                   (name of foreclosure consultant)

  7 29 .....................................................

  7 30 (physical address of foreclosure consultant's place

  7 31 of business)

  7 32 .....................................................

  7 33 (e=mail address of foreclosure consultant's place of

  7 34 business)

  7 35    Not later than midnight of ............. (date).
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  8  1    I hereby cancel this transaction.

  8  2 ............................

  8  3 (date)

  8  4 ......................................

  8  5 (owner's signature)

  8  6    6.  The three business days during which the owner may

  8  7 cancel the contract shall not begin to run until the

  8  8 foreclosure consultant has complied with the requirements of

  8  9 this section and with section 714E.2.

  8 10    Sec. 4.  NEW SECTION.  714E.4  VIOLATIONS.

  8 11    It is a violation for a foreclosure consultant to do any of

  8 12 the following:

  8 13    1.  Claim, demand, charge, collect, or receive compensation

  8 14 until after the foreclosure consultant has fully performed

  8 15 each and every service the foreclosure consultant contracted

  8 16 to perform or represented the foreclosure consultant would

  8 17 perform.

  8 18    2.  Claim, demand, charge, collect, or receive a fee,

  8 19 interest, or other compensation for any reason which exceeds

  8 20 eight percent per annum of the amount of any loan which the

  8 21 foreclosure consultant may make to the owner.  Such a loan

  8 22 must not, as provided in subsection 3, be secured by the

  8 23 residence in foreclosure or any other real or personal

  8 24 property.

  8 25    3.  Take a wage assignment, a lien of any type on real or

  8 26 personal property, or other security to secure the payment of

  8 27 compensation.  Any such security is void and unenforceable.

  8 28    4.  Receive consideration from any third party in

  8 29 connection with services rendered to an owner unless the

  8 30 consideration is first fully disclosed to the owner.

  8 31    5.  Acquire an interest, directly or indirectly, or by

  8 32 means of a subsidiary or affiliate in a residence in

  8 33 foreclosure from an owner with whom the foreclosure consultant

  8 34 has contracted.

  8 35    6.  Take a power of attorney from an owner for any purpose,
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  9  1 except to inspect documents as provided by law.

  9  2    7.  Induce or attempt to induce an owner to enter into a

  9  3 contract which does not comply in all respects with the

  9  4 requirements of this chapter.

  9  5    8.  Claim, demand, charge, collect, or receive a fee,

  9  6 interest, or other compensation for promising to negotiate a

  9  7 mortgage loan or real estate contract modification,

  9  8 forbearance, repayment plan, or other loss mitigation for the

  9  9 consumer and failing to successfully negotiate such a

  9 10 modification, forbearance, repayment plan, or other loss

  9 11 mitigation.

  9 12    9.  Prohibit the borrower from contacting any lender,

  9 13 servicer, government entity, attorney, counselor, individual,

  9 14 or company that may seek to help the consumer.  Any such

  9 15 provision is void and unenforceable.

  9 16    Sec. 5.  NEW SECTION.  714E.5  WAIVER NOT ALLOWED.

  9 17    A waiver by an owner of the provisions of this chapter is

  9 18 void and unenforceable as contrary to public policy.  An

  9 19 attempt by a foreclosure consultant to induce an owner to

  9 20 waive the owner's rights is a violation of this chapter.

  9 21    Sec. 6.  NEW SECTION.  714E.6  REMEDIES.

  9 22    1.  A violation of this chapter is an unlawful practice

  9 23 pursuant to section 714.16, and all remedies of section 714.16

  9 24 are available for such an action.  A private cause of action

  9 25 brought under this chapter by an owner is in the public

  9 26 interest.  An owner may bring an action against a foreclosure

  9 27 consultant for a violation of this chapter.  If the court

  9 28 finds that the foreclosure consultant violated this chapter,

  9 29 the court shall award the owner actual damages, appropriate

  9 30 equitable relief, and the costs of the action, and shall award

  9 31 reasonable fees to the owner's attorney.

  9 32    2.  The rights and remedies provided in subsection 1 are

  9 33 cumulative to, and not a limitation of, any other rights and

  9 34 remedies provided by law.  Any action brought by a person

  9 35 other than the attorney general pursuant to this section must
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 10  1 be commenced within four years from the date of the alleged

 10  2 violation.

 10  3    3.  The court may award exemplary damages up to one and

 10  4 one=half times the compensation, fees, and interest charged by

 10  5 the foreclosure consultant if the court finds that the

 10  6 foreclosure consultant violated the provisions of section

 10  7 714E.4, subsection 1, 2, or 4, and the foreclosure consultant

 10  8 acted in bad faith.

 10  9    4.  Notwithstanding any other provision of this section, an

 10 10 action shall not be brought on the basis of a violation of

 10 11 this chapter, except by an owner against whom the violation

 10 12 was committed or by the attorney general.  This limitation

 10 13 does not apply to administrative action by either the attorney

 10 14 general or the superintendent of the banking division of the

 10 15 department of commerce.

 10 16    Sec. 7.  NEW SECTION.  714E.7  CRIMINAL PENALTY.

 10 17    A person who commits any violation described in section

 10 18 714E.4 commits a serious misdemeanor.  Prosecution or

 10 19 conviction for a violation described in section 714E.4 shall

 10 20 not bar prosecution or conviction for any other offenses.

 10 21 These penalties are cumulative to any other remedies or

 10 22 penalties provided.

 10 23    Sec. 8.  NEW SECTION.  714E.8  PROVISIONS SEVERABLE.

 10 24    If any provision of sections 714E.2 through 714E.7 and

 10 25 714E.9 or the application of any of these provisions to any

 10 26 person or circumstance is held to be unconstitutional and

 10 27 void, the remainder of sections 714E.2 through 714E.7 and

 10 28 714E.9 remains valid.

 10 29    Sec. 9.  NEW SECTION.  714E.9  ARBITRATION PROHIBITED.

 10 30    A provision in a contract which attempts or purports to

 10 31 require arbitration of a dispute arising under sections 714E.2

 10 32 through 714E.5 is void at the option of the owner.

 10 33    Sec. 10.  NEW SECTION.  714F.1  DEFINITIONS.

 10 34    As used in this chapter, unless the context otherwise

 10 35 requires:
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 11  1    1.  "Business day" means any calendar day except Saturday,

 11  2 Sunday, or a public holiday including a holiday observed on a

 11  3 Monday.

 11  4    2.  "Foreclosed homeowner" means an owner of residential

 11  5 real property, including a condominium, that is the primary

 11  6 residence of the owner and whose mortgage on the real property

 11  7 is or was in foreclosure, forfeiture, or tax sale.

 11  8    3.  a.  "Foreclosure purchaser" means a person that has

 11  9 acted as the acquirer in a foreclosure reconveyance.

 11 10 "Foreclosure purchaser" includes a person that has acted in

 11 11 joint venture or joint enterprise with one or more acquirers

 11 12 in a foreclosure reconveyance.

 11 13    b.  "Foreclosure purchaser" does not include any of the

 11 14 following:

 11 15    (1)  A natural person who shows that the natural person is

 11 16 not in the business of foreclosure purchasing and has a prior

 11 17 personal relationship with the foreclosed homeowner.

 11 18    (2)  A person or entity doing business under any law of

 11 19 this state, or of the United States, relating to banks, trust

 11 20 companies, savings and loan associations, industrial loan and

 11 21 thrift companies, regulated lenders, credit unions, insurance

 11 22 companies, or a mortgagee approved by the United States

 11 23 department of housing and urban development, and any

 11 24 subsidiary or affiliate of such persons or entities, and any

 11 25 agent or employee of such persons or entities while engaged in

 11 26 the business of such persons or entities.

 11 27    4.  "Foreclosure reconveyance" means a transaction

 11 28 involving both of the following:

 11 29    a.  The transfer of title to real property by a foreclosed

 11 30 homeowner during a foreclosure proceeding, forfeiture

 11 31 proceeding, or tax sale proceeding, either by transfer of

 11 32 interest from the foreclosed homeowner or by creation of a

 11 33 mortgage or other lien or encumbrance during the process that

 11 34 allows the acquirer to obtain title to the property by

 11 35 redeeming the property as a junior lienholder.

Senate Study Bill 3249 continued

 12  1    b.  The subsequent conveyance, or promise of a subsequent

 12  2 conveyance, of an interest back to the affected homeowner by

 12  3 the acquirer or a person acting in participation with the

 12  4 acquirer that allows the foreclosed homeowner to possess

 12  5 either the affected residence or other real property, which

 12  6 interest includes but is not limited to an interest in a

 12  7 contract for deed, purchase agreement, option to purchase, or

 12  8 lease.

 12  9    5.  "Resale" means a bona fide market sale of the property

 12 10 subject to the foreclosure reconveyance by the foreclosure

 12 11 purchaser to an unaffiliated third party.

 12 12    6.  "Resale price" means the gross sale price of the

 12 13 property on resale.

 12 14    7.  "Residence in foreclosure" or "affected residence"

 12 15 means residential real property consisting of one to four

 12 16 family dwelling units, one of which the foreclosed homeowner

 12 17 occupies as the foreclosed homeowner's principal place of

 12 18 residence, where a delinquency or default on any loan payment

 12 19 or debt is secured by or attached to the residential real

 12 20 property, including but not limited to contract for deed

 12 21 payments, real estate contracts, or real estate taxes.

 12 22    Sec. 11.  NEW SECTION.  714F.2  CONTRACT REQUIREMENT ==

 12 23 FORM AND LANGUAGE.

 12 24    A foreclosure purchaser shall enter into a foreclosure

 12 25 reconveyance in the form of a written contract.  The contract

 12 26 must be written in letters of a size equal to at least twelve

 12 27 point boldface type, in the same language principally used by

 12 28 the foreclosure purchaser and foreclosed homeowner to

 12 29 negotiate the sale of the residence in foreclosure, and must

 12 30 be fully completed and signed and dated by the foreclosed

 12 31 homeowner and foreclosure purchaser before the execution of

 12 32 any instrument of conveyance of the residence in foreclosure.

 12 33    Sec. 12.  NEW SECTION.  714F.3  CONTRACT TERMS.

 12 34    1.  A contract required by section 714F.2 must contain the

 12 35 entire agreement of the parties and shall include all the
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 13  1 following terms:

 13  2    a.  The real name, business address, and the telephone

 13  3 number of the foreclosure purchaser.

 13  4    b.  The address of the residence in foreclosure.

 13  5    c.  The total consideration to be given by the foreclosure

 13  6 purchaser in connection with or incident to the sale.

 13  7    d.  A  complete description of the terms of payment or

 13  8 other consideration including but not limited to any services

 13  9 of any nature that the foreclosure purchaser represents the

 13 10 foreclosure purchaser will perform for the foreclosed

 13 11 homeowner before or after the sale.

 13 12    e.  The time at which possession is to be transferred to

 13 13 the foreclosure purchaser.

 13 14    f.  A complete description of the terms of any related

 13 15 agreement designed to allow the foreclosed homeowner to remain

 13 16 in the home including but not limited to a rental agreement,

 13 17 repurchase agreement, contract for deed, or lease with option

 13 18 to buy.

 13 19    g.  A notice of cancellation as provided in section 714E.5.

 13 20    h.  The following notice in at least fourteen point

 13 21 boldface type, if the contract is printed or in capital

 13 22 letters if the contract is typed, and completed with the name

 13 23 of the foreclosure purchaser, immediately above the statement

 13 24 required by section 714F.5:

 13 25 NOTICE REQUIRED BY IOWA LAW

 13 26    Until your right to cancel this contract has ended,

 13 27 ........................................ (name) or anyone

 13 28 working for .................... (name) CANNOT ask you to

 13 29 sign or have you sign any deed or any other document.

 13 30    2.  The contract required by this section survives delivery

 13 31 of any instrument of conveyance of the residence in

 13 32 foreclosure, and has no effect on persons other than the

 13 33 parties to the contract.

 13 34    Sec. 13.  NEW SECTION.  714F.4  CONTRACT CANCELLATION.

 13 35    1.  In addition to any other right of recision, the
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 14  1 foreclosed homeowner has the right to cancel any contract with

 14  2 a foreclosure purchaser until midnight of the third business

 14  3 day following the day on which the foreclosed homeowner signs

 14  4 a contract that complies with this chapter or until 8:00 a.m.

 14  5 on the last day of the period during which the foreclosed

 14  6 homeowner has a right of redemption, whichever occurs first.

 14  7    2.  Cancellation occurs when the foreclosed homeowner

 14  8 delivers, by any means, written notice of cancellation,

 14  9 provided that, at a minimum, the contract and the notice of

 14 10 cancellation contains a physical address to which notice of

 14 11 cancellation may be mailed or otherwise delivered.  A post

 14 12 office box does not constitute a physical address.  A post

 14 13 office box may be designated for delivery by mail only if it

 14 14 is accompanied by a physical address at which the notice could

 14 15 be delivered by a method other than mail.  An electronically

 14 16 mailed address may be provided in addition to the physical

 14 17 address.  If cancellation is mailed, delivery is effective

 14 18 upon mailing.  If electronically mailed, cancellation is

 14 19 effective upon transmission.

 14 20    3.  A notice of cancellation given by the foreclosed

 14 21 homeowner need not take the particular form as provided with

 14 22 the contract.

 14 23    4.  Within ten days following receipt of a notice of

 14 24 cancellation given in accordance with this section, the

 14 25 foreclosure purchaser shall return without condition any

 14 26 original contract and any other documents signed by the

 14 27 foreclosed homeowner.

 14 28    Sec. 14.  NEW SECTION.  714F.5  NOTICE OF CANCELLATION.

 14 29    1.  The contract must contain in immediate proximity to the

 14 30 space reserved for the foreclosed homeowner's signature a

 14 31 conspicuous statement in a size equal to at least fourteen

 14 32 point boldface type, if the contract is printed, or in capital

 14 33 letters, if the contract is typed, as follows:

 14 34    You may cancel this contract for the sale of your

 14 35 house without any penalty or obligation at any time before
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 15  1 ............... (date and time of day)

 15  2    See the attached notice of cancellation form for an

 15  3 explanation of this right.

 15  4    The foreclosure purchaser shall accurately enter the

 15  5 date and time of day on which the cancellation right ends.

 15  6    2.  The contract must be accompanied by a completed form in

 15  7 duplicate, captioned "notice of cancellation" in a size equal

 15  8 to a twelve point boldface type if the contract is printed, or

 15  9 in capital letters, if the contract is typed, followed by a

 15 10 space in which the foreclosure purchaser shall enter the date

 15 11 on which the foreclosed homeowner executes the contract.  This

 15 12 form must be attached to the contract, must be easily

 15 13 detachable, and must contain in type of at least ten points,

 15 14 if the contract is printed, or in capital letters, if the

 15 15 contract is typed, the following statement written in the same

 15 16 language as used in the contract:

 15 17 NOTICE OF CANCELLATION

 15 18 ............................

 15 19 (enter date contract signed)

 15 20    You may cancel this contract for the sale of your house,

 15 21 without any penalty or obligation, at any time before

 15 22 ............................

 15 23 (enter date and time of day)

 15 24    To cancel this transaction, you may use any of the

 15 25 following methods:  (1) mail or otherwise deliver a signed

 15 26 and dated copy of this cancellation notice; or (2) e=mail

 15 27 a notice of cancellation to ........................... at

 15 28                                 (name of purchaser)

 15 29 .................................................

 15 30 (physical address of purchaser's place of business)

 15 31 .................................................

 15 32 (e=mail address of foreclosure consultant's place of

 15 33 business)

 15 34    Not later than ............... (enter date and time of day)

 15 35    I hereby cancel this transaction.
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 16  1 ........................................

 16  2 (date)

 16  3 ........................................

 16  4 (seller's signature)

 16  5    3.  The foreclosure purchaser shall provide the foreclosed

 16  6 homeowner with a copy of the contract and the attached notice

 16  7 of cancellation at the time the contract is executed by all

 16  8 parties.

 16  9    4.  The three business days during which the foreclosed

 16 10 homeowner may cancel the contract shall not begin to run until

 16 11 all parties to the contract have executed the contract and the

 16 12 foreclosure purchaser has complied with this section.

 16 13    Sec. 15.  NEW SECTION.  714F.6  WAIVER.

 16 14    A waiver of the provisions of this chapter is void and

 16 15 unenforceable as contrary to public policy except a consumer

 16 16 may waive the three=day right to cancel provided in section

 16 17 714F.4 if the property is subject to a foreclosure sale, tax

 16 18 sale, or contract forfeiture within the three business days

 16 19 and the shortened cancellation period was not caused by the

 16 20 foreclosure purchaser or an agent of the foreclosure

 16 21 purchaser, and the foreclosed homeowner agrees to waive the

 16 22 foreclosed homeowner's right to cancel in a handwritten

 16 23 statement signed by all parties holding title to the

 16 24 foreclosed property.

 16 25    Sec. 16.  NEW SECTION.  714F.7  ARBITRATION PROHIBITED.

 16 26    A provision in a contract which attempts or purports to

 16 27 require arbitration of any dispute arising under this chapter

 16 28 is void at the option of the foreclosed homeowner.

 16 29    Sec. 17.  NEW SECTION.  714F.8  PROHIBITED PRACTICES.

 16 30    A foreclosure purchaser shall not do any of the following:

 16 31    1.  Enter into, or attempt to enter into, a foreclosure

 16 32 reconveyance with a foreclosed homeowner unless all of the

 16 33 following apply:

 16 34    a.  The foreclosure purchaser verifies and can demonstrate

 16 35 that the foreclosed homeowner has a reasonable ability to pay
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 17  1 for the subsequent conveyance of an interest back to the

 17  2 foreclosed homeowner.  In the case of a lease with an option

 17  3 to purchase, payment ability also includes the reasonable

 17  4 ability to make the lease payments and purchase the property

 17  5 within the term of the option to purchase.  A rebuttable

 17  6 presumption arises that a foreclosed homeowner is reasonably

 17  7 able to pay for the subsequent conveyance if the foreclosed

 17  8 homeowner's payments for primary housing expenses and regular

 17  9 principal and interest payments on other personal debt, on a

 17 10 monthly basis, do not exceed sixty percent of the foreclosed

 17 11 homeowner's monthly gross income.  For the purposes of this

 17 12 section, "primary housing expenses" means the sum of payments

 17 13 for regular principal, interest, rent, utilities, hazard

 17 14 insurance, real estate taxes, and association dues.  A

 17 15 rebuttable presumption arises that the foreclosure purchaser

 17 16 has not verified reasonable payment ability if the foreclosure

 17 17 purchaser has not obtained documents other than a statement by

 17 18 the foreclosed homeowner of assets, liabilities, and income.

 17 19    b.  The foreclosure purchaser and the foreclosed homeowner

 17 20 complete a closing for any foreclosure reconveyance in which

 17 21 the foreclosure purchaser obtains a deed or mortgage from a

 17 22 foreclosed homeowner.  For purposes of this section, "closing"

 17 23 means an in=person meeting to complete final documents

 17 24 incident to the sale of the real property or the creation of a

 17 25 mortgage on the real property conducted by a closing agent,

 17 26 who is not employed by or an affiliate of the foreclosure

 17 27 purchaser, or employed by such an affiliate, and who does not

 17 28 have a business or personal relationship with the foreclosure

 17 29 purchaser other than the provision of real estate settlement

 17 30 services.

 17 31    c.  The foreclosure purchaser obtains the written consent

 17 32 of the foreclosed homeowner to a grant by the foreclosure

 17 33 purchaser of any interest in the property during such times as

 17 34 the foreclosed homeowner maintains any interest in the

 17 35 property.
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 18  1    d.  The foreclosure purchaser complies with the

 18  2 requirements for disclosure, loan terms, and conduct in the

 18  3 federal Home Ownership Equity Protection Act, 15 U.S.C. }

 18  4 1639, for any foreclosure reconveyance in which the foreclosed

 18  5 homeowner obtains a vendee interest in a contract for deed,

 18  6 regardless of whether the terms of the contract for deed meet

 18  7 the annual percentage rate or points and fees requirements for

 18  8 a covered loan in 12 C.F.R. section 226.32 (a) and (b).

 18  9    2.  Enter into a foreclosure reconveyance unless the

 18 10 foreclosure purchaser notifies all existing mortgage lien

 18 11 holders of the foreclosure purchaser's intent to accept

 18 12 conveyance of any interest in the property from the foreclosed

 18 13 homeowner, and fully complies with all terms and conditions

 18 14 contained in the mortgage lien documents including but not

 18 15 limited to due=on=sale provisions or meeting all qualification

 18 16 requirements for assuming the repayment of the mortgage.

 18 17    3.  Fail to do any of the following:

 18 18    a.  Ensure that title to the subject dwelling has been

 18 19 reconveyed to the foreclosed homeowner.

 18 20    b.  (1)  Make a payment to the foreclosed homeowner such

 18 21 that the foreclosed homeowner has received consideration in an

 18 22 amount of at least eighty=two percent of the fair market value

 18 23 of the property, as the property was when the foreclosed

 18 24 homeowner vacated the property, within ninety days of either

 18 25 the eviction or voluntary relinquishment of possession of the

 18 26 property by the foreclosed homeowner.  The foreclosure

 18 27 purchaser shall make a detailed accounting of the basis for

 18 28 the payment amount, or a detailed accounting of the reasons

 18 29 for failure to make a payment, including providing written

 18 30 documentation of expenses, within this ninety=day period.  The

 18 31 accounting shall be on a form prescribed by the attorney

 18 32 general, in consultation with the superintendent of the

 18 33 banking division of the department of commerce without being

 18 34 subject to the rulemaking procedures of chapter 17A.

 18 35    (2)  For purposes of this paragraph "b", all of the
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 19  1 following shall apply:

 19  2    (a)  A rebuttable presumption arises that an appraisal by a

 19  3 person licensed or certified by an agency of the federal

 19  4 government or this state to appraise real estate constitutes

 19  5 the fair market value of the property.

 19  6    (b)  The time for determining the fair market value amount

 19  7 shall be determined in the foreclosure reconveyance contract

 19  8 as either at the time of the execution of the foreclosure

 19  9 reconveyance contract or at resale.  If the contract states

 19 10 that the fair market value shall be determined at the time of

 19 11 resale, the fair market value shall be the resale price if it

 19 12 is sold within sixty days of the eviction or voluntary

 19 13 relinquishment of the property by the foreclosed homeowner.

 19 14 If the contract states that the fair market value shall be

 19 15 determined at the time of resale, and the resale is not

 19 16 completed within sixty days of the eviction or voluntary

 19 17 relinquishment of the property by the foreclosed homeowner,

 19 18 the fair market value shall be determined by an appraisal

 19 19 conducted within one hundred eighty days of the eviction or

 19 20 voluntary relinquishment of the property by the foreclosed

 19 21 homeowner and payment, if required, shall be made to the

 19 22 foreclosed homeowner, but the fair market value shall be

 19 23 recalculated as the resale price on resale and an additional

 19 24 payment amount, if appropriate, based on the resale price,

 19 25 shall be made to the foreclosed homeowner within fifteen days

 19 26 of resale, and a detailed accounting of the basis for the

 19 27 payment amount, or a detailed accounting of the reasons for

 19 28 failure to make additional payment, shall be made within

 19 29 fifteen days of resale, including providing written

 19 30 documentation of expenses.  The accounting shall be on a form

 19 31 prescribed by the attorney general, in consultation with the

 19 32 superintendent of the banking division of the department of

 19 33 commerce, without being subject to the rulemaking procedures

 19 34 of chapter 17A.

 19 35    (c)  "Consideration" means any payment or thing of value
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 20  1 provided to the foreclosed homeowner, including unpaid rent or

 20  2 contract for deed payments owed by the foreclosed homeowner

 20  3 prior to the date of eviction or voluntary relinquishment of

 20  4 the property, reasonable costs paid to third parties necessary

 20  5 to complete the foreclosure reconveyance transaction, payment

 20  6 of money to satisfy a debt or legal obligation of the

 20  7 foreclosed homeowner that creates a lien against the affected

 20  8 residence, or the reasonable cost of repairs for damage to the

 20  9 dwelling caused by the foreclosed homeowner; or a penalty

 20 10 imposed by a court for the filing of a frivolous claim under

 20 11 section 714F.9, subsection 6, but "consideration" shall not

 20 12 include amounts imputed as a down payment or fee to the

 20 13 foreclosure purchaser, or a person acting in participation

 20 14 with the foreclosure purchaser, incident to a contract for

 20 15 deed, lease, or option to purchase entered into as part of the

 20 16 foreclosure reconveyance, except for reasonable costs paid to

 20 17 third parties necessary to complete the foreclosure

 20 18 reconveyance.

 20 19    3.  Enter into repurchase or lease terms as part of the

 20 20 subsequent conveyance that are unfair or commercially

 20 21 unreasonable, or engage in any other unfair conduct.

 20 22    4.  Represent, directly or indirectly, any of the

 20 23 following:

 20 24    a.  The foreclosure purchaser is acting as an advisor or a

 20 25 consultant, or in any other manner represents that the

 20 26 foreclosure purchaser is acting on behalf of the foreclosed

 20 27 homeowner.

 20 28    b.  The foreclosure purchaser has a qualification,

 20 29 certification, or licensure that the foreclosure purchaser

 20 30 does not have, or that the foreclosure purchaser is not a

 20 31 member of a licensed profession if that is untrue.

 20 32    c.  The foreclosure purchaser is assisting the foreclosed

 20 33 homeowner to "save the house" or a substantially similar

 20 34 phrase.

 20 35    d.  The foreclosure purchaser is assisting the foreclosed
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 21  1 homeowner in preventing a completed foreclosure, forfeiture,

 21  2 or tax sale if the result of the transaction is that the

 21  3 foreclosed homeowner will not complete a redemption of the

 21  4 property.

 21  5    5.  Make any other statements, directly or by implication,

 21  6 or engage in any other conduct that is false, deceptive, or

 21  7 misleading, or that has the likelihood to cause confusion or

 21  8 misunderstanding, including but not limited to statements

 21  9 regarding the value of the residence in foreclosure, the

 21 10 amount of proceeds the foreclosed homeowner will receive after

 21 11 a foreclosure sale, any contract term, or the foreclosed

 21 12 homeowner's rights or obligations incident to or arising out

 21 13 of the foreclosure reconveyance.

 21 14    6.  Do any of the following until the time during which the

 21 15 foreclosed homeowner may cancel the transaction has fully

 21 16 elapsed:

 21 17    a.  Accept from a foreclosed homeowner an execution of, or

 21 18 induce a foreclosed homeowner to execute, an instrument of

 21 19 conveyance of any interest in the residence in foreclosure.

 21 20    b.  Record with the county recorder or file with the

 21 21 registrar of titles any document including but not limited to

 21 22 an instrument of conveyance, signed by the foreclosed

 21 23 homeowner.

 21 24    c.  Transfer or encumber or purport to transfer or encumber

 21 25 any interest in the residence in foreclosure to any third

 21 26 party.

 21 27    Sec. 18.  NEW SECTION.  714F.9  ENFORCEMENT.

 21 28    1.  REMEDIES.  A violation of this chapter is an unlawful

 21 29 practice pursuant to section 714.16, and all the remedies of

 21 30 section 714.16 are available for such an action.  A private

 21 31 cause of action brought under this chapter by a foreclosed

 21 32 homeowner is in the public interest.  A foreclosed homeowner

 21 33 may bring an action for a violation of this chapter.  If the

 21 34 court finds a violation of this chapter, the court shall award

 21 35 to the foreclosed homeowner actual damages, appropriate
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 22  1 equitable relief, and the costs of the action, and shall award

 22  2 reasonable fees to the foreclosed homeowner's attorney.

 22  3 Notwithstanding any other provision of this section, an action

 22  4 shall not be brought on the basis of a violation of this

 22  5 chapter except by a foreclosed homeowner against whom the

 22  6 violation was committed or by the attorney general.  This

 22  7 limitation does not apply to administrative action by the

 22  8 superintendent of the banking division of the department of

 22  9 commerce.

 22 10    2.  EXEMPLARY DAMAGES.  In a private right of action for a

 22 11 violation of this chapter, the court may award exemplary

 22 12 damages of any amount.  If the court determines that an award

 22 13 of exemplary damages is appropriate, the amount of exemplary

 22 14 damages awarded shall not be less than one and one=half times

 22 15 the foreclosed homeowner's actual damages.  Any claim for

 22 16 exemplary damages brought pursuant to this section must be

 22 17 commenced within four years after the date of the alleged

 22 18 violation.

 22 19    3.  REMEDIES CUMULATIVE.  The remedies provided in this

 22 20 section are cumulative and do not restrict any remedy that is

 22 21 otherwise available.  The provisions of this chapter are not

 22 22 exclusive and are in addition to any other requirements,

 22 23 rights, remedies, and penalties provided by law.  No action

 22 24 under this section shall affect the rights in the foreclosed

 22 25 property held by a good faith purchaser for value.

 22 26    4.  CRIMINAL PENALTY.  A foreclosure purchaser who engages

 22 27 in a practice which would operate as a fraud or deceit upon a

 22 28 foreclosed homeowner is guilty of a serious misdemeanor.

 22 29 Prosecution or conviction for any one of the violations does

 22 30 not bar prosecution or conviction for any other offenses.

 22 31    5.  FAILURE OF TRANSACTION.  Failure of the parties to

 22 32 complete the reconveyance transaction, in the absence of

 22 33 additional misconduct, shall not subject a foreclosure

 22 34 purchaser to the criminal penalties under this chapter.

 22 35    6.  STAY OF EVICTION ACTION.
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 23  1    a.  A court hearing an eviction action against a foreclosed

 23  2 homeowner must issue an automatic stay, without imposition of

 23  3 a bond, if the foreclosed homeowner makes a prima facie

 23  4 showing that all of the following apply:

 23  5    (1)  The foreclosed homeowner has done any of the

 23  6 following:

 23  7    (a)  Commenced an action concerning a foreclosure

 23  8 reconveyance.

 23  9    (b)  Asserts a defense that the property that is the

 23 10 subject of the eviction action is also the subject of a

 23 11 foreclosure reconveyance in violation of this chapter.

 23 12    (c)  Asserts a claim or affirmative defense of fraud, false

 23 13 pretense, false promise, misrepresentation, misleading

 23 14 statement, or deceptive practice, in connection with a

 23 15 foreclosure reconveyance.

 23 16    (2)  The foreclosed homeowner owned the residence in

 23 17 foreclosure.

 23 18    (3)  The foreclosed homeowner conveyed title to the

 23 19 residence in foreclosure to a third party upon a promise that

 23 20 the foreclosed homeowner would be allowed to occupy the

 23 21 residence in foreclosure or other real property in which the

 23 22 foreclosure purchaser or a person acting in participation with

 23 23 the foreclosure purchaser has an interest and that the

 23 24 residence in foreclosure or other real property would be the

 23 25 subject of a foreclosure reconveyance.

 23 26    (4)  Since the conveyance, the foreclosed homeowner has

 23 27 continuously occupied the residence in foreclosure or other

 23 28 real property in which the foreclosure purchaser or a person

 23 29 acting in participation with the foreclosure purchaser has an

 23 30 interest.

 23 31    b.  For purposes of this subsection, notarized affidavits

 23 32 are acceptable means of proof to meet the foreclosed

 23 33 homeowner's burden.  Upon good cause shown, a foreclosed

 23 34 homeowner may request and the court may grant up to an

 23 35 additional two weeks to produce evidence required to make the
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 24  1 prima facie showing.

 24  2    c.  A court may award to a plaintiff a penalty of up to

 24  3 five hundred dollars upon a showing that the foreclosed

 24  4 homeowner filed a frivolous claim or asserted a frivolous

 24  5 defense.

 24  6    d.  The automatic stay expires upon the later of any of the

 24  7 following:

 24  8    (1)  The failure of the foreclosed homeowner to commence an

 24  9 action in a court of competent jurisdiction in connection with

 24 10 a foreclosed reconveyance transaction within ninety days after

 24 11 the issuance of the stay.

 24 12    (2)  The issuance of an order lifting the stay by a court

 24 13 hearing claims related to the foreclosure reconveyance.

 24 14    Sec. 19.  EFFECTIVE DATE.  This Act, being deemed of

 24 15 immediate importance, takes effect upon enactment.

 24 16                           EXPLANATION

 24 17    This bill provides for the regulation of mortgage

 24 18 foreclosure consultant contracts and mortgage foreclosure

 24 19 reconveyance transactions.

 24 20    FORECLOSURE CONSULTANT CONTRACTS.  The bill provides

 24 21 certain requirements relating to the form and language of a

 24 22 foreclosure consultant contract between a foreclosure

 24 23 consultant and an owner including the notice of the owner's

 24 24 right to cancel the contract up to three business days after

 24 25 the owner signs the contract.  The bill defines a "foreclosure

 24 26 consultant" as a person who, directly or indirectly, makes a

 24 27 solicitation, representation, or offer to an owner to perform

 24 28 certain services for compensation to help an owner avoid a

 24 29 foreclosure, foreclosure sale, forfeiture, sheriff's sale, or

 24 30 tax sale on the homeowner's property and an "owner" as the

 24 31 record owner of the residential real property in foreclosure

 24 32 at the time the notice of pendency was recorded, or at the

 24 33 time the default notice was served.  The bill exempts certain

 24 34 persons with a legitimate interest in foreclosure sales from

 24 35 the bill's provisions.
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 25  1    The bill prohibits a foreclosure consultant from engaging

 25  2 in the following prohibited practices:

 25  3    1.  Claim, demand, charge, collect, or receive compensation

 25  4 until after the foreclosure consultant has fully performed

 25  5 each and every service the foreclosure consultant contracted

 25  6 to perform or represented the foreclosure consultant would

 25  7 perform.

 25  8    2.  Claim, demand, charge, collect, or receive a fee,

 25  9 interest, or other compensation for any reason which exceeds 8

 25 10 percent per annum of the amount of any loan which the

 25 11 foreclosure consultant may make to the owner.

 25 12    3.  Take a wage assignment, a lien of any type on real or

 25 13 personal property, or other security to secure the payment of

 25 14 compensation.

 25 15    4.  Receive consideration from any third party in

 25 16 connection with services rendered to an owner unless the

 25 17 consideration is first fully disclosed to the owner.

 25 18    5.  Acquire an interest, directly or indirectly, or by

 25 19 means of a subsidiary or affiliate in a residence in

 25 20 foreclosure from an owner with whom the foreclosure consultant

 25 21 has contracted.

 25 22    6.  Take a power of attorney from an owner for any purpose,

 25 23 except to inspect documents as provided by law.

 25 24    7.  Induce or attempt to induce an owner to enter into a

 25 25 contract which does not comply in all respects with the

 25 26 requirements of the bill.

 25 27    8.  Claim, demand, charge, collect, or receive a fee,

 25 28 interest, or other compensation for promising to negotiate a

 25 29 mortgage loan or real estate contract modification,

 25 30 forbearance, repayment plan, or other loss mitigation for the

 25 31 consumer and failing to successfully negotiate such a

 25 32 modification, forbearance, repayment plan, or other loss

 25 33 mitigation.

 25 34    9.  Prohibit the borrower from contacting any lender,

 25 35 servicer, government entity, or any other person helping the
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 26  1 consumer.

 26  2    The bill prohibits waiver of the provisions of the bill and

 26  3 makes such waiver provisions void.

 26  4    The bill provides that all remedies under Iowa's consumer

 26  5 fraud Act, Code section 714.16, are available for an aggrieved

 26  6 homeowner through an action filed by the attorney general and

 26  7 additionally provides that a homeowner also has a private

 26  8 cause of action for violations of the bill which must be

 26  9 commenced within four years from the date of the alleged

 26 10 violation.  If the court finds that the foreclosure consultant

 26 11 violated the bill, the court shall award the owner actual

 26 12 damages, appropriate equitable relief, and the costs of the

 26 13 action, and shall award reasonable attorney fees to the

 26 14 owner's attorney.

 26 15    The bill provides that any person in violation of the

 26 16 bill's proscriptions commits a serious misdemeanor.  A serious

 26 17 misdemeanor is punishable by confinement for no more than one

 26 18 year and a fine of at least $315 but not more than $1,875.

 26 19    The bill also provides that any provision of a foreclosure

 26 20 consultant contract that attempts or purports to require

 26 21 arbitration of a dispute that arises under the bill is void at

 26 22 the option of the homeowner.

 26 23    FORECLOSURE RECONVEYANCES.  The bill provides certain

 26 24 requirements relating to the form and language of a

 26 25 foreclosure reconveyance contract between a foreclosure

 26 26 purchaser and a foreclosed homeowner, including the notice of

 26 27 the homeowner's right to cancel the contract up to three

 26 28 business days after the foreclosed homeowner signs the

 26 29 contract or until 8:00 a.m. on the last day of the period

 26 30 during which the foreclosed homeowner has a right of

 26 31 redemption, whichever occurs first.  "Foreclosure

 26 32 reconveyance" is defined as a transaction involving the

 26 33 transfer of title to real property by a foreclosed homeowner

 26 34 during a foreclosure proceeding and the subsequent conveyance

 26 35 back to the foreclosed homeowner following the completion of
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 27  1 foreclosure proceedings; "foreclosure purchaser" is defined as

 27  2 a person that has acted as the acquirer in a foreclosure

 27  3 reconveyance and includes a person that has acted in joint

 27  4 venture or joint enterprise with one or more acquirers in a

 27  5 foreclosure reconveyance; and "foreclosed homeowner" means an

 27  6 owner of residential real property, including a condominium,

 27  7 that is the primary residence of the owner and whose mortgage

 27  8 on the real property is or was in foreclosure, forfeiture, or

 27  9 tax sale.

 27 10    The bill prohibits a foreclosure consultant from entering

 27 11 into, or attempting to enter into, a foreclosure reconveyance

 27 12 with a foreclosed homeowner unless the following requirements

 27 13 are met:

 27 14    1.  The foreclosure purchaser verifies and can demonstrate

 27 15 that the foreclosed homeowner has a reasonable ability to pay

 27 16 for the subsequent conveyance of an interest back to the

 27 17 foreclosed homeowner.  The bill creates a rebuttable

 27 18 presumption that a homeowner is reasonably able to pay for the

 27 19 subsequent conveyance if the owner's payments for primary

 27 20 housing expenses and regular principal and interest payments

 27 21 on other personal debt, on a monthly basis, do not exceed 60

 27 22 percent of the owner's monthly gross income.

 27 23    2.  The foreclosure purchaser and the foreclosed homeowner

 27 24 complete a closing for any foreclosure reconveyance in which

 27 25 the foreclosure purchaser obtains a deed or mortgage from a

 27 26 foreclosed homeowner.

 27 27    3.  The foreclosure purchaser obtains the written consent

 27 28 of the foreclosed homeowner to a grant by the foreclosure

 27 29 purchaser of any interest in the property during such times as

 27 30 the foreclosed homeowner maintains any interest in the

 27 31 property.

 27 32    4.  The foreclosure purchaser complies with federal

 27 33 requirements for disclosure, loan terms, and conduct for any

 27 34 foreclosure reconveyance in which the foreclosed homeowner

 27 35 obtains a vendee interest in a contract for deed.
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 28  1    The bill further prohibits a foreclosure purchaser from

 28  2 doing any of the following:

 28  3    1.  Entering into a foreclosure reconveyance unless the

 28  4 foreclosure purchaser notifies all existing lien holders of

 28  5 the foreclosure purchaser's intent to accept conveyance of any

 28  6 interest in the property from the foreclosed homeowner, and

 28  7 fully complies with all requirements.

 28  8    2.  Entering into repurchase or lease terms as part of the

 28  9 subsequent conveyance that are unfair or commercially

 28 10 unreasonable, or engage in any other unfair conduct.

 28 11    3.  Representing the foreclosure purchaser is acting as an

 28 12 advisor or a consultant, or in any other manner represents

 28 13 that the foreclosure purchaser is acting on behalf of the

 28 14 homeowner; the foreclosure purchaser has a qualification,

 28 15 certification, or licensure that the foreclosure purchaser

 28 16 does not have or that the foreclosure purchaser is not a

 28 17 member of a licensed profession if that is untrue; the

 28 18 foreclosure purchaser is assisting the foreclosed homeowner to

 28 19 "save the house" or a substantially similar phrase; or the

 28 20 foreclosure purchaser is assisting the foreclosed homeowner in

 28 21 preventing a completed foreclosure, forfeiture, or tax sale if

 28 22 the result of the transaction is that the foreclosed homeowner

 28 23 will not complete a redemption of the property.

 28 24    4.  Making any other statements or engage in any other

 28 25 conduct that is false, deceptive, or misleading, or that has

 28 26 the likelihood to cause confusion or misunderstanding,

 28 27 including but not limited to statements regarding the value of

 28 28 the residence in foreclosure, the amount of proceeds the

 28 29 foreclosed homeowner will receive after a foreclosure sale,

 28 30 any contract term, or the foreclosed homeowner's rights or

 28 31 obligations incident to or arising out of the foreclosure

 28 32 reconveyance.

 28 33    5.  Accepting from any foreclosed homeowner an execution

 28 34 of, or inducing any foreclosed homeowner to execute any

 28 35 instrument of conveyance of any interest in the residence in
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 29  1 foreclosure, recording with the county recorder or filing with

 29  2 the registrar of titles any document including but not limited

 29  3 to an instrument of conveyance, signed by the foreclosed

 29  4 homeowner, or transferring or encumbering any interest in the

 29  5 residence in foreclosure to any third party, until the time

 29  6 during which the foreclosed homeowner may cancel the

 29  7 transaction has fully elapsed.

 29  8    The bill provides that all remedies under Iowa's consumer

 29  9 fraud Act, Code section 714.16, are available for a foreclosed

 29 10 homeowner under the bill and additionally provides that a

 29 11 foreclosed homeowner also has a private right of action for

 29 12 violations of the bill.  If the court finds a violation, the

 29 13 court shall award to the foreclosed homeowner actual damages,

 29 14 appropriate equitable relief, and the costs of the action, and

 29 15 shall award reasonable fees to the foreclosed homeowner's

 29 16 attorney.  Exemplary damages may also be awarded, but a

 29 17 foreclosed homeowner's claim for such damages must be

 29 18 commenced within four years after the date of the alleged

 29 19 violation.

 29 20    The bill provides that any foreclosure purchaser who

 29 21 engages in any violation of the bill that would operate as a

 29 22 fraud or deceit commits a serious misdemeanor.  A serious

 29 23 misdemeanor is punishable by confinement for no more than one

 29 24 year and a fine of at least $315 but not more than $1,875.

 29 25    The bill provides that any waiver of the provisions of

 29 26 sections in the bill is void and unenforceable except a

 29 27 consumer may waive the three=day right to cancel provided in

 29 28 the bill if the property is subject to a foreclosure sale

 29 29 within the three business days and the shortened cancellation

 29 30 period was not caused by the foreclosure purchaser or any

 29 31 agent of the foreclosure purchaser and the foreclosed

 29 32 homeowner agrees to waive the foreclosed homeowner's right to

 29 33 cancel in a handwritten statement signed by all parties

 29 34 holding title to the foreclosed property.

 29 35    The bill provides that any provision in a foreclosure
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 30  1 reconveyance contract which attempts or purports to require

 30  2 arbitration of any dispute arising under the bill is void at

 30  3 the option of the owner.

 30  4    The bill provides an automatic stay provision that provides

 30  5 that a court hearing an eviction action against a foreclosed

 30  6 homeowner shall issue an automatic stay, without imposing

 30  7 bond, if a foreclosed homeowner makes a prima facie showing

 30  8 that the foreclosed homeowner has commenced an action

 30  9 concerning a foreclosure reconveyance, asserts a defense that

 30 10 the property that is the subject of the eviction action is

 30 11 also the subject of a foreclosure reconveyance in violation of

 30 12 the bill, or asserts a claim or affirmative defense of fraud,

 30 13 false pretense, false promise, misrepresentation, misleading

 30 14 statement, or deceptive practice, in connection with a

 30 15 foreclosure reconveyance, owned the residence in foreclosure,

 30 16 conveyed title to the residence in foreclosure to a third

 30 17 party upon a promise that the defendant would be allowed to

 30 18 occupy the residence in foreclosure or other real property in

 30 19 which the foreclosure purchaser or a person acting in

 30 20 participation with the foreclosure purchaser has an interest

 30 21 and that the residence in foreclosure or other real property

 30 22 would be the subject of a foreclosure reconveyance, and since

 30 23 the conveyance, has continuously occupied the residence in

 30 24 foreclosure or other real property in which the foreclosure

 30 25 purchaser or a person acting in participation with the

 30 26 foreclosure purchaser has an interest.

 30 27    EFFECTIVE DATE.  The bill takes effect upon enactment.

 30 28 LSB 5682DP 82

 30 29 rh/rj/24.2
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Senate Study Bill 3250 
                                SENATE JOINT RESOLUTION       
                                BY  (PROPOSED COMMITTEE ON NATURAL

                                     RESOURCES AND ENVIRONMENT

                                     RESOLUTION BY CHAIRPERSON BLACK)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                SENATE JOINT RESOLUTION
  1 A Joint Resolution proposing an amendment to the Constitution of

  2    the State of Iowa to dedicate a portion of state revenue from

  3    the tax imposed on certain retail sales of tangible personal

  4    property and services for the benefit of the state's natural

  5    resources.

  6 BE IT RESOLVED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  7 TLSB 6554XC 82

  8 da/rj/5
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  1  1    Section. 1.  The following amendment to the Constitution of

  1  2 the State of Iowa is proposed:

  1  3    Article VII of the Constitution of the State of Iowa is

  1  4 amended by adding the following new section:

  1  5    NATURAL RESOURCES.  SEC. 10.  Of the revenue collected by

  1  6 this State from the sales tax imposed upon the retail sales of

  1  7 tangible personal property and the furnishing of enumerated

  1  8 services sold in this State, an amount equal to the amount

  1  9 generated by a tax rate of three=eighths of one percent shall

  1 10 be used exclusively for purposes of acquiring, managing,

  1 11 reserving, improving, restoring, or conserving this State's

  1 12 lands and waters, including lands and fixtures acquired, held,

  1 13 or used for purposes related to outdoor recreation, natural

  1 14 habitat, and agriculture.  In computing the revenue collected,

  1 15 a reduction shall be made for any refund of sales tax made.

  1 16 The general assembly may provide by law for the implementation

  1 17 of this section.

  1 18    Sec. 2.  REFERRAL AND PUBLICATION.  The forgoing proposed

  1 19 amendment to the Constitution of the State of Iowa is referred

  1 20 to the General Assembly to be chosen at the next general

  1 21 election for members of the General Assembly and the Secretary

  1 22 of State is directed to cause it to be published for three

  1 23 consecutive months before the date of the election as provided

  1 24 by law.

  1 25                           EXPLANATION

  1 26    This joint resolution proposes an amendment to the

  1 27 Constitution of the State of Iowa to dedicate a portion of

  1 28 state sales and service tax revenue for the benefit of the

  1 29 state's natural resources.  The joint resolution provides that

  1 30 the revenue collected from a tax rate of three=eighths of one

  1 31 percent from those taxes must be used exclusively for purposes

  1 32 of acquiring, managing, reserving, improving, restoring, or

  1 33 conserving this state's lands and waters, including lands and

  1 34 fixtures acquired, held, or used for purposes related to

  1 35 outdoor recreation, natural habitat, and agriculture.  The
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  2  1 general assembly is authorized to implement the amendment by

  2  2 law.

  2  3    The proposed amendment to the Constitution of the State of

  2  4 Iowa, if adopted, would be referred to the Eighty=third

  2  5 General Assembly for adoption a second time, before being

  2  6 submitted to the electorate for ratification.

  2  7 LSB 6554XC 82

  2  8 da/rj/5
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Senate Study Bill 3251 
                                       SENATE FILE       
                                       BY  (PROPOSED COMMITTEE ON

                                            COMMERCE BILL BY

                                            CHAIRPERSON WARNSTADT)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to authorized delayed deposit service

  2    transactions, and making penalties applicable.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6207XC 82

  5 rn/nh/5
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  1  1    Section 1.  Section 533D.9, Code 2007, is amended to read

  1  2 as follows:

  1  3    533D.9  FEE RESTRICTION == REQUIRED DISCLOSURE DISCLOSURES

  1  4 == RIGHT OF RECISION.

  1  5    1.  A licensee shall not charge a fee in excess of fifteen

  1  6 dollars on the first one hundred dollars on the face amount of

  1  7 a check or more than ten dollars on subsequent one hundred

  1  8 dollar increments on the face amount of the check for services

  1  9 provided by the licensee, or pro rata for any portion of one

  1 10 hundred dollars face value.

  1 11    2.  A licensee shall give to the maker of the check, at the

  1 12 time any delayed deposit service transaction is made, or if

  1 13 there are two or more makers, to one of them, notice written

  1 14 in clear, understandable language disclosing all of the

  1 15 following:

  1 16    a.  The fee to be charged for the transaction.

  1 17    b.  The annual percentage rate as computed pursuant to the

  1 18 federal Truth in Lending Act, and the corresponding dollar

  1 19 value of the finance charge imposed.

  1 20    c.  The date on which the check will be deposited or

  1 21 presented for negotiation.

  1 22    d.  Any penalty, not to exceed fifteen dollars, which the

  1 23 licensee will charge if the check is not negotiable on the

  1 24 date agreed upon.  A penalty to be charged pursuant to this

  1 25 section shall only be collected by the licensee once on a

  1 26 check no matter how long the check remains unpaid.  A penalty

  1 27 to be charged pursuant to this section is a licensee's

  1 28 exclusive remedy and if a licensee charges a penalty pursuant

  1 29 to this section no other penalties under this chapter or any

  1 30 other provision apply.

  1 31    e.  The right to rescind at no cost the transaction on or

  1 32 before the close of the following business day.
  1 33    f.  The option of repaying the amount of the check pursuant

  1 34 to an extended payment plan facilitating a longer payment

  1 35 period than originally reflected on the check, at no
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  2  1 additional charge, if the maker indicates the check will

  2  2 otherwise not be negotiable, or the maker has entered into a

  2  3 delayed deposit service transaction for more than four

  2  4 successive two=week intervals.  The extended payment plan

  2  5 shall be made available at least once to a customer during a

  2  6 twelve=month period.
  2  7    3.  In addition to the notice required by subsection 2,

  2  8 every licensee shall conspicuously display a schedule of all

  2  9 fees, charges, and penalties for all services provided by the

  2 10 licensee authorized by this section.  The notice shall be

  2 11 posted at the office and every branch office of the licensee.

  2 12    Sec. 2.  Section 533D.10, subsection 1, paragraph c, Code

  2 13 2007, is amended to read as follows:

  2 14    c.  Hold or agree to hold a check for more than thirty=one

  2 15 days, other than pursuant to an extended payment plan as

  2 16 described in section 533D.9, subsection 2, paragraph "f", or

  2 17 extend or agree to extend the holding period of a check beyond

  2 18 thirty=one days pursuant to an extended payment plan by

  2 19 imposing a fee or charge for the extension.

  2 20    Sec. 3.  Section 533D.10, subsection 1, Code 2007, is

  2 21 amended by adding the following new paragraph:

  2 22    NEW PARAGRAPH.  g.  Pursue or threaten to pursue criminal

  2 23 action against the maker if a check is not negotiable on the

  2 24 date agreed upon.

  2 25                           EXPLANATION

  2 26    This bill relates to practices authorized in connection

  2 27 with a delayed deposit services transaction.

  2 28    The bill provides that notice must be given by a delayed

  2 29 deposit service licensee to a customer of the actual dollar

  2 30 value of the finance charge imposed by the licensee for the

  2 31 transaction, the right to rescind the transaction at no cost

  2 32 before the close of the following business day, and the option

  2 33 of an extended payment plan, at no additional charge, if the

  2 34 customer indicates the check will otherwise not be negotiable

  2 35 or has entered into a delayed deposit service transaction for
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  3  1 more than four successive two=week intervals.  The bill

  3  2 provides that the extended payment plan shall be made

  3  3 available at least once to a customer during a 12=month

  3  4 period.

  3  5    The bill additionally provides that a licensee shall not

  3  6 extend or agree to extend the holding period of a check beyond

  3  7 31 days other than pursuant to an extended payment plan, shall

  3  8 not impose a fee or charge for an extended payment plan, or

  3  9 pursue or threaten to pursue criminal action against the

  3 10 customer if the check is not negotiable on the date agreed

  3 11 upon.

  3 12    Existing penalties, including an administrative fine of

  3 13 $5,000 per violation, would be applicable to violations of the

  3 14 bill's provisions.

  3 15 LSB 6207XC 82

  3 16 rn/nh/5.1
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Senate Study Bill 3252 
                                       SENATE/HOUSE FILE       
                                       BY  (PROPOSED GOVERNOR'S BILL)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to energy efficiency by establishing specified

  2    standards and goals relating to energy production and

  3    utilization, and establishing a commission on energy

  4    efficiency standards and practices.

  5 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  6 TLSB 5711XL 82

  7 rn/rj/14
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  1  1    Section 1.  NEW SECTION.  103A.27  COMMISSION ON ENERGY

  1  2 EFFICIENCY STANDARDS AND PRACTICES.

  1  3    1.  A commission on energy efficiency standards and

  1  4 practices is established within the department of public

  1  5 safety.  The commission shall be composed of the following

  1  6 members:

  1  7    a.  The state building code commissioner, or the

  1  8 commissioner's designee.

  1  9    b.  The director of the office of energy independence, or

  1 10 the director's designee.

  1 11    c.  A professional engineer licensed pursuant to chapter

  1 12 542B.

  1 13    d.  An architect registered pursuant to chapter 544A.

  1 14    e.  Two individuals recognized in the construction industry

  1 15 as possessing expertise and experience in the construction or

  1 16 renovation of energy=efficient residential and commercial

  1 17 buildings.

  1 18    f.  A member of a local planning and zoning commission or

  1 19 county board of supervisors.

  1 20    g.  Three individuals representing gas and electric public

  1 21 utilities within this state.

  1 22    h.  A local building official whose duties include

  1 23 enforcement of requirements for energy conservation in

  1 24 construction.

  1 25    i.  Two consumers, one of whom owns and occupies a

  1 26 residential building in this state and one of whom owns and

  1 27 occupies a building used in commercial business or

  1 28 manufacturing.

  1 29    2.  The commissioner shall appoint all members to the

  1 30 commission other than those members designated in subsection

  1 31 1, paragraphs "a" and "b".  Appointment of members are subject

  1 32 to the requirements of sections 69.16 and 69.16A.  Members

  1 33 shall serve three=year terms beginning and ending as provided

  1 34 in section 69.19.  A vacancy on the commission shall be filled

  1 35 for the unexpired portion of the regular term in the same
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  2  1 manner as regular appointments are made.  Members appointed by

  2  2 the commissioner shall be reimbursed for actual and necessary

  2  3 expenses incurred in performance of their duties.  Such

  2  4 members may also be eligible to receive compensation as

  2  5 provided in section 7E.6.  A majority of the members shall

  2  6 constitute a quorum.

  2  7    3.  Duties of the commission shall include but are not

  2  8 limited to the following:

  2  9    a.  Evaluate energy efficiency standards applicable to

  2 10 existing or newly constructed residential, commercial, and

  2 11 industrial buildings and vertical infrastructure at the state

  2 12 and local level and make suggestions for their improvement and

  2 13 enforcement.

  2 14    b.  Develop recommendations for new energy efficiency

  2 15 standards, specifications, or guidelines applicable to newly

  2 16 constructed residential, commercial, and industrial buildings

  2 17 and vertical infrastructure.

  2 18    c.  Develop recommendations for the establishment of

  2 19 incentives for energy efficiency construction projects which

  2 20 exceed currently applicable state and local building codes.

  2 21    d.  Develop recommendations for adoption of a statewide

  2 22 energy efficiency building labeling or rating system for

  2 23 residential, commercial, and industrial buildings and

  2 24 complexes.

  2 25    4.  The commission shall be formed for the two=year period

  2 26 beginning July 1, 2008, and ending June 30, 2010, and shall

  2 27 submit a report to the governor and the general assembly by

  2 28 January 1, 2011, regarding its activities and recommendations.

  2 29 Administrative support shall be furnished by the department of

  2 30 public safety, with the assistance of the office of energy

  2 31 independence and the department of natural resources.

  2 32    Sec. 2.  Section 476.6, Code Supplement 2007, is amended by

  2 33 adding the following new subsection:

  2 34    NEW SUBSECTION.  23.  ENERGY SAVINGS STANDARD.

  2 35    The board shall establish an energy efficiency standard of

Senate Study Bill 3252 continued

  3  1 a one and one=half percent annual reduction in projected

  3  2 energy use applicable to all gas and electric utilities as a

  3  3 statewide average goal.  In applying the standard, the board

  3  4 shall collaborate with each utility to determine an

  3  5 individualized and cost=effective energy efficiency goal,

  3  6 taking into consideration the utility service area's historic

  3  7 energy load, its projected demand, its consumer base, and

  3  8 other relevant factors.  The goal applicable to a gas and

  3  9 electric utility may be implemented through modification of

  3 10 the utility's energy efficiency plan submitted pursuant to

  3 11 subsection 14, a plan developed and implemented by the board,

  3 12 or pursuant to a third=party contract entered into by the

  3 13 utility.  Upon application, the board may establish an energy

  3 14 efficiency goal for a group or groups of utilities to pool

  3 15 their energy use reductions.

  3 16    Sec. 3.  Section 476.44, subsection 2, Code 2007, is

  3 17 amended to read as follows:

  3 18    2.  An electric utility subject to this division, except a

  3 19 utility that elects rate regulation pursuant to section

  3 20 476.1A, shall not be required to own or purchase, at any one

  3 21 time, more than its share of one hundred five megawatts of

  3 22 power from alternative energy production facilities or small

  3 23 hydro facilities at the rates established pursuant to section

  3 24 476.43.  The board shall allocate the one hundred five

  3 25 megawatts based upon each utility's percentage of the total

  3 26 Iowa retail peak demand, for the year beginning January 1,

  3 27 1990, of all utilities subject to this section.  If a utility

  3 28 undergoes reorganization as defined in section 476.76, the

  3 29 board shall combine the allocated purchases of power for each

  3 30 utility involved in the reorganization.
  3 31    Notwithstanding the one hundred five megawatt maximum, the

  3 32 board may increase the amount of power that a utility is

  3 33 required to own or purchase at the rates established pursuant

  3 34 to section 476.43 if the board finds that a utility, including

  3 35 a reorganized utility, exceeds its 1990 Iowa retail peak
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  4  1 demand by twenty percent and the additional power the utility

  4  2 is required to purchase will encourage the development of

  4  3 alternate energy production facilities and small hydro

  4  4 facilities.  The increase shall not exceed the utility's

  4  5 increase in peak demand multiplied by the ratio of the

  4  6 utility's share of the one hundred five megawatt maximum to

  4  7 its 1990 Iowa retail peak demand.  The board shall establish

  4  8 for each electric utility the goal of producing or purchasing

  4  9 twenty=five percent of its total annual Iowa retail electric

  4 10 sales from alternative energy production facilities by

  4 11 December 31, 2025.
  4 12                           EXPLANATION

  4 13    This bill relates to improving energy efficiency within

  4 14 this state.

  4 15    The bill provides for the establishment of an energy

  4 16 efficiency standard of a 1.5 percent annual reduction in

  4 17 projected energy use applicable to all gas and electric

  4 18 utilities as a statewide average goal.  The bill directs the

  4 19 Iowa utilities board to collaborate with each utility to

  4 20 determine an individualized and cost=effective energy

  4 21 efficiency goal, taking into consideration the utility service

  4 22 area's historic energy load, its projected demand, its

  4 23 consumer base, and other relevant factors.  The bill specifies

  4 24 that the goal may be implemented through modification of a

  4 25 utility's energy efficiency plan submitted pursuant to Code

  4 26 section 476.6, subsection 14, a plan developed and implemented

  4 27 by the board, or pursuant to a third=party contract entered

  4 28 into by the utility.  The bill provides that, upon

  4 29 application, the board may establish an energy efficiency goal

  4 30 for a group or groups of utilities to pool their energy use

  4 31 reductions.

  4 32    The bill also establishes a goal applicable to electric

  4 33 utilities of producing or purchasing 25 percent of their total

  4 34 annual Iowa retail electric sales from alternative energy

  4 35 production facilities by December 31, 2025.
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  5  1    The bill provides for the establishment of a commission on

  5  2 energy efficiency standards and practices within the

  5  3 department of public safety, to be comprised of the state

  5  4 building code commissioner or designee, the director of the

  5  5 office of energy independence or designee, a licensed

  5  6 engineer, a registered architect, two individuals recognized

  5  7 in the construction industry as possessing expertise and

  5  8 experience in the construction or renovation of

  5  9 energy=efficient residential and commercial buildings, a

  5 10 member of a local planning and zoning commission or county

  5 11 board of supervisors, three representatives of gas and

  5 12 electric public utilities, a local building official, and two

  5 13 consumers.  The commission's duties would include evaluating

  5 14 energy efficiency standards applicable to buildings,

  5 15 developing recommendations for new energy efficiency

  5 16 standards, specifications, or guidelines applicable to new

  5 17 construction, developing recommendations for incentives for

  5 18 energy efficiency construction projects which exceed currently

  5 19 applicable state and local building codes, and developing

  5 20 recommendations for adopting a statewide energy efficiency

  5 21 building labeling or rating system.  The commission would

  5 22 exist for a two=year period, with a report of recommendations

  5 23 submitted to the governor and the general assembly by January

  5 24 1, 2011.

  5 25 LSB 5711XL 82

  5 26 rn/rj/14.1
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Senate Study Bill 3253 
                                       SENATE/HOUSE FILE       
                                       BY  (PROPOSED GOVERNOR'S BILL)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act establishing measures to increase Iowa's skilled workforce

  2    and providing appropriations and an applicability date.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5714XL 82

  5 kh/nh/8
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  1  1    Section 1.  DEPARTMENT OF WORKFORCE DEVELOPMENT.  There is

  1  2 appropriated from the general fund of the state to the

  1  3 department of workforce development for the fiscal year

  1  4 beginning July 1, 2008, and ending June 30, 2009, the

  1  5 following amounts, or so much thereof as is necessary, to be

  1  6 used for the purposes designated:

  1  7    1.  STATEWIDE STANDARD SKILLS ASSESSMENT

  1  8    For development and administration of a statewide standard

  1  9 skills assessment to assess the employability skills of adult

  1 10 workers statewide and to provide instruction to department

  1 11 staff in the administration of the assessment in accordance

  1 12 with section 84A.5, subsection 1, as amended by this Act, if

  1 13 enacted:

  1 14 .................................................. $    500,000

  1 15    2.  INTEGRATED BASIC EDUCATION AND SKILLS TRAINING (I=BEST)

  1 16    For purposes of conducting integrated basic education and

  1 17 skills training demonstration projects with eligible community

  1 18 colleges to bring English as a second language and adult basic

  1 19 education instructors together with professional=technical

  1 20 instructors in the same classroom to provide students with

  1 21 contextualized remediation and English language services and

  1 22 occupational training at the same time, including salaries,

  1 23 support, maintenance, miscellaneous purposes, and for not more

  1 24 than the following full=time equivalent position:

  1 25 .................................................. $    500,000

  1 26 ............................................... FTEs       1.00

  1 27    The full=time equivalent position authorized in this

  1 28 subsection is allocated for purposes of employing one

  1 29 coordinator who, with the support of the department of

  1 30 education and other interested agencies, awards grants to five

  1 31 of Iowa's eligible community colleges in approved programs in

  1 32 career tracks that assist in solving the workforce shortage.

  1 33    3.  OFFENDER REENTRY PROGRAM

  1 34    For the development and administration of an offender

  1 35 reentry program to provide offenders with employment skills,
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  2  1 and for not more than the following full=time equivalent

  2  2 positions:

  2  3 .................................................. $    375,000

  2  4 ............................................... FTEs       2.00

  2  5    The department shall partner with the department of

  2  6 corrections to provide staff within the correctional

  2  7 facilities to improve offenders' abilities to find and retain

  2  8 productive employment.

  2  9    4.  WORKFORCE SHORTAGE RESEARCH

  2 10    For the development of statewide vacancy surveys and a

  2 11 workforce=needs assessment:

  2 12 .................................................. $    500,000

  2 13    The department shall develop statewide vacancy surveys and

  2 14 a workforce=needs assessment to identify the occupations that

  2 15 will face the most severe workforce shortages, and to identify

  2 16 the skills and preparation Iowans will need in order to be

  2 17 ready to fill these positions.

  2 18    Sec. 2.  NEW SECTION.  12D.12  LIFELONG LEARNING ACCOUNTS

  2 19 PROGRAM.

  2 20    1.  As used in this section and section 12D.13:

  2 21    a.  "Department" means the Iowa department of workforce

  2 22 development.

  2 23    b.  "Employee" means an individual who works for an

  2 24 employer on the average of twenty hours a week based on the

  2 25 previous six months.

  2 26    c.  "Employer" means the same as defined in section 422.4.

  2 27    2.  The trust shall establish, in coordination with the

  2 28 department, a lifelong learning accounts program to encourage

  2 29 employees and employers to save for training and retraining

  2 30 through the trust.

  2 31    3.  Employers and employees entering into an agreement with

  2 32 the trust may designate the account established pursuant to

  2 33 the agreement as a lifelong learning account.

  2 34    4.  The department shall document the process and outcomes

  2 35 in the establishment of lifelong learning accounts, and
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  3  1 prepare a report thereon, to be submitted to the general

  3  2 assembly twenty days prior to the convening of the regular

  3  3 session biennially with the first report submitted prior to

  3  4 the 2010 regular session.

  3  5    5.  The treasurer of state, after consultation with the

  3  6 department, shall adopt rules necessary to effectively carry

  3  7 out the provisions of this section.

  3  8    Sec. 3.  NEW SECTION.  12D.13  LIFELONG LEARNING ACCOUNT

  3  9 TAX CREDIT.

  3 10    1.  An employer shall be entitled to a lifelong learning

  3 11 account tax credit equal to fifty percent of the employer's

  3 12 annual aggregate lifelong learning account contributions made

  3 13 in the employer's tax year to the lifelong learning accounts

  3 14 established on behalf of the employer's employees.  The

  3 15 maximum annual contribution which qualifies for the credit is

  3 16 five hundred dollars per employee.

  3 17    2.  Any credit in excess of the tax liability shall be

  3 18 refunded with interest computed under section 422.25.  In lieu

  3 19 of claming a refund, a taxpayer may elect to have the

  3 20 overpayment shown on the taxpayer's final, completed return

  3 21 credited to the tax liability for the following tax year.

  3 22    3.  An individual may claim the tax credit allowed a

  3 23 partnership, limited liability company, S corporation, estate,

  3 24 or trust electing to have the income taxed directly to an

  3 25 individual.  The amount claimed by the individual shall be

  3 26 based upon the pro rata share of the individual's earnings of

  3 27 a partnership, limited liability company, S corporation,

  3 28 estate, or trust.

  3 29    Sec. 4.  Section 84A.5, subsection 1, paragraph a, Code

  3 30 Supplement 2007, is amended to read as follows:

  3 31    a.  The workforce development system shall strive to

  3 32 provide high quality services to its customers including

  3 33 workers, families, and businesses.  The department of

  3 34 workforce development shall maintain a common intake,

  3 35 assessment, and customer tracking system and to the extent
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  4  1 practical provide one=stop services to customers at workforce

  4  2 development centers and other service access points.  The

  4  3 department of workforce development shall administer a

  4  4 statewide standard skills assessment to assess the

  4  5 employability skills of adult workers statewide and shall

  4  6 instruct appropriate department staff in the administration of

  4  7 the assessment.  The assessment shall be included in the

  4  8 one=stop services provided to customers at workforce

  4  9 development centers and other service access points throughout

  4 10 the state.
  4 11    Sec. 5.  NEW SECTION.  422.11V  LIFELONG LEARNING ACCOUNT

  4 12 TAX CREDIT.

  4 13    The taxes imposed under this division, less the credits

  4 14 allowed under section 422.12, shall be reduced by a lifelong

  4 15 learning account tax credit authorized pursuant to section

  4 16 12D.13.

  4 17    Sec. 6.  Section 422.33, Code Supplement 2007, is amended

  4 18 by adding the following new subsection:

  4 19    NEW SUBSECTION.  25.  The taxes imposed under this division

  4 20 shall be reduced by a lifelong learning account tax credit

  4 21 authorized pursuant to section 12D.13.

  4 22    Sec. 7.  Section 422.60, Code Supplement 2007, is amended

  4 23 by adding the following new subsection:

  4 24    NEW SUBSECTION.  15.  The taxes imposed under this division

  4 25 shall be reduced by a lifelong learning account tax credit

  4 26 authorized pursuant to section 12D.13.

  4 27    Sec. 8.  NEW SECTION.  432.12L  LIFELONG LEARNING ACCOUNT

  4 28 TAX CREDIT.

  4 29    The tax imposed under this chapter shall be reduced by a

  4 30 lifelong learning account tax credit authorized pursuant to

  4 31 section 12D.13.

  4 32    Sec. 9.  Section 533.329, subsection 2, Code Supplement

  4 33 2007, is amended by adding the following new paragraph:

  4 34    NEW PARAGRAPH.  n.  The moneys and credits tax imposed

  4 35 under this section shall be reduced by a lifelong learning
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  5  1 account tax credit authorized pursuant to section 12D.13.

  5  2    Sec. 10.  APPLICABILITY DATE.  The sections of this Act

  5  3 enacting sections 12D.12, 12D.13, and 422.11V; section 422.33,

  5  4 subsection 25; section 422.60, subsection 15; section 432.12L;

  5  5 and section 533.329, subsection 2, paragraph "n", apply to tax

  5  6 years ending after the effective date of this Act.

  5  7                           EXPLANATION

  5  8    This bill provides for the establishment of measures to

  5  9 increase Iowa's skilled workforce, including a statewide

  5 10 standard skills assessment, integrated basic education and

  5 11 skills training, and lifelong learning accounts.  The bill

  5 12 makes appropriations for FY 2008=2009 from the general fund of

  5 13 the state to the department of workforce development to

  5 14 support various measures, including an offender reentry

  5 15 program and workforce research, and provides for a refundable

  5 16 tax credit to encourage employees and their employers to save

  5 17 for worker training and retraining.

  5 18    LIFELONG LEARNING ACCOUNTS PROGRAM.  The bill directs the

  5 19 treasurer of state, in coordination with the department of

  5 20 workforce development, to establish a lifelong learning

  5 21 accounts program within the Iowa educational savings plan

  5 22 trust.  The purpose of the program is to encourage employees

  5 23 and their employers to save for worker training and

  5 24 retraining.

  5 25    The bill provides a refundable tax credit for the employer

  5 26 for contributions to an employee's account equal to 50 percent

  5 27 of the first $500 of the employer's contributions made during

  5 28 the employer's tax year.

  5 29    The tax credit may be used to reduce the tax liability

  5 30 under the individual and corporate income, franchise,

  5 31 insurance premiums, and moneys and credits taxes.

  5 32    These provisions apply to tax years ending after the

  5 33 effective date of the bill.

  5 34    STATEWIDE STANDARD SKILLS ASSESSMENT.  The bill requires

  5 35 the department of workforce development, in consultation with
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  6  1 the departments of education and economic development,

  6  2 postsecondary institutions, economic developers, and business

  6  3 representatives, to develop, implement, and modify as

  6  4 necessary a statewide standard skills assessment to assess the

  6  5 employability skills of adult workers statewide, and to

  6  6 instruct appropriate department staff in the administration of

  6  7 the assessment.  The bill appropriates $500,000 for

  6  8 development and administration of the assessment.

  6  9    INTEGRATED BASIC EDUCATION AND SKILLS TRAINING.  The bill

  6 10 appropriates $500,000 for purposes of conducting integrated

  6 11 basic education and skills training demonstration projects

  6 12 with eligible community colleges to bring English as a second

  6 13 language and adult basic education instructors together with

  6 14 professional=technical instructors in the same classroom to

  6 15 provide students with contextualized remediation and English

  6 16 language services and occupational training at the same time.

  6 17 The bill provides for the employment of a coordinator who,

  6 18 with the support of the department of education and other

  6 19 interested agencies, can award grants to five of Iowa's

  6 20 eligible community colleges in approved programs in career

  6 21 tracks that assist in solving the workforce shortage.

  6 22    OFFENDER REENTRY PROGRAM.  The bill appropriates $375,000

  6 23 for development and administration of a program to provide

  6 24 offenders with employment skills.  The bill requires the

  6 25 department to partner with the department of corrections to

  6 26 provide staff within the correctional facilities to improve

  6 27 offenders' abilities to find and retain employment.

  6 28    WORKFORCE SHORTAGE RESEARCH.  The bill appropriates

  6 29 $500,000 to develop statewide vacancy surveys and a

  6 30 workforce=needs assessment to identify the occupations that

  6 31 will face shortages and identify the skills and preparation

  6 32 needed to fill the positions.
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