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     1  1    Amend House File 2212, as amended, passed, and

     1  2 reprinted by the House, as follows:

     1  3 #1.  By striking everything after the enacting

     1  4 clause and inserting the following:

     1  5    <Section 1.  NEW SECTION.  142D.1  TITLE ==

     1  6 FINDINGS == PURPOSE.

     1  7    1.  This chapter shall be known and may be cited as

     1  8 the "Smokefree Air Act".

     1  9    2.  The general assembly finds that environmental

     1 10 tobacco smoke causes and exacerbates disease in

     1 11 nonsmoking adults and children.  These findings are

     1 12 sufficient to warrant measures that regulate smoking

     1 13 in public places and places of employment in order to

     1 14 protect the public health and the health of employees.

     1 15    3.  The purpose of this chapter is to reduce the

     1 16 level of exposure by the general public and employees

     1 17 to environmental tobacco smoke in order to improve the

     1 18 public health of Iowans.

     1 19    Sec. 2.  NEW SECTION.  142D.2  DEFINITIONS.

     1 20    As used in this chapter, unless the context

     1 21 otherwise requires:

     1 22    1.  "Bar" means an establishment where one may

     1 23 purchase alcoholic beverages as defined in section

     1 24 123.3, for consumption on the premises and in which

     1 25 the serving of food is only incidental to the

     1 26 consumption of those beverages.

     1 27    2.  "Business" means a sole proprietorship,

     1 28 partnership, joint venture, corporation, association,

     1 29 or other business entity, either for=profit or

     1 30 not=for=profit, including retail establishments where

     1 31 goods or services are sold; professional corporations

     1 32 and other entities where legal, medical, dental,

     1 33 engineering, architectural, or other professional

     1 34 services are delivered; and private clubs.

     1 35    3.  "Common area" means a reception area, lobby,

     1 36 hallway, restroom, elevator, stairwell, the common use

     1 37 area of a multiunit residential property, or other

     1 38 area to which the public is invited or in which the

     1 39 public is permitted.

     1 40    4.  "Employee" means a person who is employed by an

     1 41 employer in consideration for direct or indirect

     1 42 monetary wages or profit, or a person who provides

     1 43 services to an employer on a voluntary basis.

     1 44    5.  "Employer" means a person including a sole

     1 45 proprietorship, partnership, joint venture,

     1 46 corporation, association, or other business entity

     1 47 whether for=profit or not=for=profit, including state

     1 48 government and its political subdivisions, that

     1 49 employs the services of one or more individuals as

     1 50 employees.
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     2  1    6.  "Enclosed area" means all space between a floor

     2  2 and ceiling that is contained on all sides by solid

     2  3 walls or windows, exclusive of doorways, which extend

     2  4 from the floor to the ceiling.

     2  5    7.  "Farm tractor" means farm tractor as defined in

     2  6 section 321.1.

     2  7    8.  "Farm truck" means a single=unit truck,

     2  8 truck=tractor, tractor, semitrailer, or trailer used

     2  9 by a farmer to transport agricultural, horticultural,

     2 10 dairy, or other farm products, including livestock,

     2 11 produced or finished by the farmer, or to transport

     2 12 any other personal property owned by the farmer, from

     2 13 the farm to market, and to transport property and

     2 14 supplies to the farm of the farmer.

     2 15    9.  "Farmer" means any of the following:

     2 16    a.  A person who files schedule F as part of the

     2 17 person's annual form 1040 or form 1041 filing with the

     2 18 United States internal revenue service, or an employee

     2 19 of such person while the employee is actively engaged

     2 20 in farming.

     2 21    b.  A person who holds an equity position in or who

     2 22 is employed by a business association holding

     2 23 agricultural land where the business association is

     2 24 any of the following:

     2 25    (1)  A family farm corporation, authorized farm

     2 26 corporation, family farm limited partnership, limited

     2 27 partnership, family farm limited liability company,

     2 28 authorized limited liability company, family trust, or

     2 29 authorized trust, as provided in chapter 9H.

     2 30    (2)  A limited liability partnership as defined in

     2 31 section 486A.101.

     2 32    c.  A natural person related to the person actively

     2 33 engaged in farming as provided in paragraph "a" or "b"

     2 34 when the person is actively engaged in farming.  The

     2 35 natural person must be related as spouse, parent,

     2 36 grandparent, lineal ascendant of a grandparent or a

     2 37 grandparent's spouse, other lineal descendant of a

     2 38 grandparent or a grandparent's spouse, or a person

     2 39 acting in a fiduciary capacity for persons so related.

     2 40    For purposes of this subsection:  "actively engaged

     2 41 in farming" means participating in physical labor on a

     2 42 regular, continuous, and substantial basis, or making

     2 43 day=to=day management decisions, where such

     2 44 participation or decision making is directly related

     2 45 to raising and harvesting crops for feed, food, seed,

     2 46 or fiber, or to the care and feeding of livestock.

     2 47    10.  "Health care provider location" means an

     2 48 office or institution providing care or treatment of

     2 49 disease, whether physical, mental, or emotional, or

     2 50 other medical, physiological, or psychological
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     3  1 conditions, including but not limited to a hospital as

     3  2 defined in section 135B.1, a health care facility as

     3  3 defined in section 135C.1, an elder group home as

     3  4 defined in section 231B.1, an assisted living program

     3  5 as defined in section 231C.2, an adult day services

     3  6 program as defined in section 231D.1, clinics,

     3  7 laboratories, and the locations of professionals

     3  8 regulated pursuant to Title IV, subtitle III, and

     3  9 includes all enclosed areas of the location including

     3 10 waiting rooms, hallways, other common areas, private

     3 11 rooms, semiprivate rooms, and wards within the

     3 12 location.

     3 13    11.  "Implement of husbandry" means implement of

     3 14 husbandry as defined in section 321.1.

     3 15    12.  "Long=term care facility" means a health care

     3 16 facility as defined in section 135C.1, an elder group

     3 17 home as defined in section 231B.1, or an assisted

     3 18 living program as defined in section 231C.2.

     3 19    13.  "Place of employment" means an area under the

     3 20 control of an employer and includes all areas that an

     3 21 employee frequents during the course of employment or

     3 22 volunteering, including but not limited to work areas,

     3 23 private offices, conference and meeting rooms,

     3 24 classrooms, auditoriums, employee lounges and

     3 25 cafeterias, hallways, restrooms, elevators, stairways,

     3 26 and vehicles owned, leased, or provided by the

     3 27 employer unless otherwise provided under this chapter.

     3 28 "Place of employment" does not include a private

     3 29 residence, unless the private residence is used as a

     3 30 child care facility, a child care home, or as a health

     3 31 care provider location.

     3 32    14.  "Political subdivision" means a city, county,

     3 33 township, or school district.

     3 34    15.  "Private club" means an organization, whether

     3 35 or not incorporated, that is the owner, lessee, or

     3 36 occupant of a location used exclusively for club

     3 37 purposes at all times and that meets all of the

     3 38 following criteria:

     3 39    a.  Is operated solely for a recreational,

     3 40 fraternal, social, patriotic, political, benevolent,

     3 41 or athletic purpose, but not for pecuniary gain.

     3 42    b.  Sells alcoholic beverages only as incidental to

     3 43 its operation.

     3 44    c.  Is managed by a board of directors, executive

     3 45 committee, or similar body chosen by the members.

     3 46    d.  Has established bylaws or another document to

     3 47 govern its activities.

     3 48    e.  Has been granted an exemption from the payment

     3 49 of federal income tax as a club pursuant to 26 U.S.C.

     3 50 } 501.
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     4  1    16.  "Public place" means an enclosed area to which

     4  2 the public is invited or in which the public is

     4  3 permitted, including common areas, and including but

     4  4 not limited to all of the following:

     4  5    a.  Financial institutions.

     4  6    b.  Restaurants.

     4  7    c.  Bars.

     4  8    d.  Public and private educational facilities.

     4  9    e.  Health care provider locations.

     4 10    f.  Hotels and motels.

     4 11    g.  Laundromats.

     4 12    h.  Public transportation facilities and

     4 13 conveyances under the authority of the state or its

     4 14 political subdivisions, including buses and taxicabs,

     4 15 and including the ticketing, boarding, and waiting

     4 16 areas of these facilities.

     4 17    i.  Reception areas.

     4 18    j.  Aquariums, galleries, libraries, and museums.

     4 19    k.  Retail food production and marketing

     4 20 establishments.

     4 21    l.  Retail service establishments.

     4 22    m.  Retail stores.

     4 23    n.  Shopping malls.

     4 24    o.  Entertainment venues including but not limited

     4 25 to theaters; concert halls; auditoriums and other

     4 26 facilities primarily used for exhibiting motion

     4 27 pictures, stage performances, lectures, musical

     4 28 recitals, and other similar performances; bingo

     4 29 facilities; and indoor arenas including sports arenas.

     4 30    p.  Polling places.

     4 31    q.  Convention facilities and meeting rooms.

     4 32    r.  Waiting rooms.

     4 33    s.  Public buildings and vehicles owned, leased, or

     4 34 operated by or under the control of the state

     4 35 government or its political subdivisions and including

     4 36 the entirety of the private residence of any state

     4 37 employee any portion of which is open to the public.

     4 38    t.  Service lines.

     4 39    u.  Common areas.

     4 40    v.  Private clubs only when being used for a

     4 41 function to which the general public is invited.

     4 42    w.  Private residences only when used as a child

     4 43 care facility, a child care home, or health care

     4 44 provider location.

     4 45    x.  Child care facilities and child care homes.

     4 46    y.  Gambling structures, excursion gambling boats,

     4 47 and racetrack enclosures.

     4 48    17.  "Restaurant" means eating establishments,

     4 49 including private and public school cafeterias, which

     4 50 offer food to the public, guests, or employees,
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     5  1 including the kitchen and catering facilities in which

     5  2 food is prepared on the premises for serving

     5  3 elsewhere, and including a bar area within a

     5  4 restaurant.

     5  5    18.  "Retail tobacco store" means a retail store

     5  6 utilized primarily for the sale of tobacco products

     5  7 and accessories and in which the sale of other

     5  8 products is incidental to the sale of tobacco

     5  9 products.

     5 10    19.  "Service line" means an indoor line in which

     5 11 one or more individuals are waiting for or receiving

     5 12 service of any kind, whether or not the service

     5 13 involves the exchange of money.

     5 14    20.  "Shopping mall" means an enclosed public

     5 15 walkway or hall area that serves to connect retail or

     5 16 professional establishments.

     5 17    21.  "Smoking" means inhaling, exhaling, burning,

     5 18 or carrying any lighted cigar, cigarette, pipe, or

     5 19 other tobacco product in any manner or in any form.

     5 20 "Smoking" does not include smoking that is associated

     5 21 with a recognized religious ceremony, ritual, or

     5 22 activity, including but not limited to burning of

     5 23 incense.

     5 24    22.  "Sports arena" means a sports pavilion,

     5 25 stadium, gymnasium, health spa, boxing arena, swimming

     5 26 pool, roller or ice rink, bowling alley, or other

     5 27 similar place where members of the general public

     5 28 assemble to engage in physical exercise, participate

     5 29 in athletic competition, or witness sports or other

     5 30 events.

     5 31    Sec. 3.  NEW SECTION.  142D.3  PROHIBITION OF

     5 32 SMOKING == PUBLIC PLACES, PLACES OF EMPLOYMENT, AND

     5 33 OUTDOOR ARENAS AND THEATERS == SURROUNDING AREA.

     5 34    1.  Smoking is prohibited and a person shall not

     5 35 smoke in any of the following:

     5 36    a.  Public places.

     5 37    b.  All enclosed areas within places of employment

     5 38 including but not limited to common work areas;

     5 39 private offices; auditoriums; classrooms; conference

     5 40 and meeting rooms; elevators; hallways; medical

     5 41 facilities; cafeterias; employee lounges; stairways

     5 42 and stairwells; restrooms; vehicles owned, leased, or

     5 43 provided by an employer unless otherwise provided

     5 44 under this chapter; and all other enclosed areas

     5 45 within places of employment.

     5 46    2.  In addition to the prohibitions specified in

     5 47 subsection 1, smoking is prohibited and a person shall

     5 48 not smoke in any of the following outdoor areas:

     5 49    a.  The seating areas of outdoor sports arenas,

     5 50 stadiums, amphitheaters and other entertainment venues
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     6  1 where members of the general public assemble to

     6  2 witness entertainment events.

     6  3    b.  In outdoor seating or serving areas of

     6  4 restaurants.

     6  5    c.  Public transit stations, platforms, and

     6  6 shelters under the authority of the state or its

     6  7 political subdivisions.

     6  8    d.  On school grounds, including parking lots,

     6  9 athletic fields, playgrounds, tennis courts, and any

     6 10 other outdoor area under the control of a public or

     6 11 private educational facility, including inside any

     6 12 vehicle located on such school grounds.

     6 13    e.  The grounds of any public buildings owned,

     6 14 leased, or operated by or under the control of the

     6 15 state government or its political subdivisions,

     6 16 including the grounds of a private residence of any

     6 17 state employee any portion of which is open to the

     6 18 public with the following exceptions:

     6 19    (1)  This paragraph shall not apply to the Iowa

     6 20 state fairgrounds, or fairgrounds as defined in

     6 21 section 174.1.

     6 22    (2)  This paragraph shall not apply to institutions

     6 23 administered by the department of corrections, except

     6 24 that smoking on the grounds shall be limited to

     6 25 designated smoking areas.

     6 26    (3)  This paragraph shall not apply to facilities

     6 27 of the Iowa national guard as defined in section

     6 28 29A.1, except that smoking on the grounds shall be

     6 29 limited to designated smoking areas.

     6 30    Sec. 4.  NEW SECTION.  142D.4  AREAS WHERE SMOKING

     6 31 NOT REGULATED.

     6 32    Notwithstanding any provision of this chapter to

     6 33 the contrary, the following areas are exempt from the

     6 34 prohibitions of section 142D.3:

     6 35    1.  Private residences, unless used as a child care

     6 36 facility, child care home, or a health care provider

     6 37 location.

     6 38    2.  Hotel and motel rooms that are rented to guests

     6 39 and are designated as smoking rooms; provided that not

     6 40 more than twenty percent of the rooms of a hotel or

     6 41 motel rented to guests are designated as smoking

     6 42 rooms, all smoking rooms on the same floor are

     6 43 contiguous, and smoke from smoking rooms does not

     6 44 infiltrate into areas in which smoking is otherwise

     6 45 prohibited under this chapter.  The status of smoking

     6 46 and nonsmoking rooms shall not be changed, except to

     6 47 provide additional nonsmoking rooms.

     6 48    3.  Retail tobacco stores, provided that smoke from

     6 49 these locations does not infiltrate into areas in

     6 50 which smoking is otherwise prohibited under this
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     7  1 chapter.

     7  2    4.  Private and semiprivate rooms in long=term care

     7  3 facilities, occupied by one or more individuals, all

     7  4 of whom are smokers and have requested in writing to

     7  5 be placed in a room where smoking is permitted,

     7  6 provided that smoke from these locations does not

     7  7 infiltrate into areas in which smoking is otherwise

     7  8 prohibited under this chapter.

     7  9    5.  Private clubs that have no employees, except

     7 10 when being used for a function to which the general

     7 11 public is invited, provided that smoke from these

     7 12 locations does not infiltrate into areas in which

     7 13 smoking is otherwise prohibited under this chapter.

     7 14 This exemption shall not apply to any entity that is

     7 15 established for the purpose of avoiding compliance

     7 16 with this chapter.

     7 17    6.  Outdoor areas that are places of employment

     7 18 except those areas where smoking is prohibited

     7 19 pursuant to section 142D.3, subsection 2.

     7 20    7.  Limousines under private hire; vehicles owned,

     7 21 leased, or provided by a private employer that are for

     7 22 the sole use of the driver and are not used by more

     7 23 than one person in the course of employment either as

     7 24 a driver or passenger; privately owned vehicles not

     7 25 otherwise defined as a place of employment or public

     7 26 place; and cabs of motor trucks or truck tractors if

     7 27 no nonsmoking employees are present.

     7 28    8.  An enclosed area within a place of employment

     7 29 or public place that provides a smoking cessation

     7 30 program or a medical or scientific research or therapy

     7 31 program, if smoking is an integral part of the

     7 32 program.

     7 33    9.  Farm tractors, farm trucks, and implements of

     7 34 husbandry when being used for their intended purposes.

     7 35    Sec. 5.  NEW SECTION.  142D.5  DECLARATION OF

     7 36 ESTABLISHMENT AS NONSMOKING.

     7 37    1.  Notwithstanding any provision of this chapter

     7 38 to the contrary, an owner, operator, manager, or other

     7 39 person having custody or control of an area otherwise

     7 40 exempt from the prohibitions of section 142D.3 may

     7 41 declare the entire area as a nonsmoking place.

     7 42    2.  Smoking shall be prohibited in any location of

     7 43 an area declared a nonsmoking place under this section

     7 44 if a sign is posted conforming to the provisions of

     7 45 section 142D.6.

     7 46    Sec. 6.  NEW SECTION.  142D.6  NOTICE OF NONSMOKING

     7 47 REQUIREMENTS == POSTING OF SIGNS.

     7 48    1.  Notice of the provisions of this chapter shall

     7 49 be provided to all applicants for a business license

     7 50 in this state, to all law enforcement agencies, and to
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     8  1 any business required to be registered with the office

     8  2 of the secretary of state.

     8  3    2.  All employers subject to the prohibitions of

     8  4 this chapter shall communicate to all existing

     8  5 employees and to all prospective employees upon

     8  6 application for employment the smoking prohibitions

     8  7 prescribed in this chapter.

     8  8    3.  The owner, operator, manager, or other person

     8  9 having custody or control of a public place or place

     8 10 of employment where smoking is prohibited under this

     8 11 chapter shall clearly and conspicuously post in and at

     8 12 every entrance to the public place or place of

     8 13 employment "no smoking" signs or the international "no

     8 14 smoking" symbol.  Additionally, a "no smoking" sign or

     8 15 the international "no smoking" symbol shall be placed

     8 16 in every vehicle that constitutes a public place or

     8 17 place of employment under this chapter, visible from

     8 18 the exterior of the vehicle.  All signs shall contain

     8 19 the telephone number for reporting complaints and the

     8 20 internet site of the department of public health.  The

     8 21 owner, operator, manager, or other person having

     8 22 custody or control of the public place, place of

     8 23 employment, or outdoor area may use the sample signs

     8 24 provided on the department of public health's internet

     8 25 site, or may use another sign if the contents of the

     8 26 sign comply with the requirements of this subsection.

     8 27    4.  The owner, operator, manager, or other person

     8 28 having custody or control of a public place, place of

     8 29 employment, or outdoor area where smoking is

     8 30 prohibited under this chapter shall remove all

     8 31 ashtrays from these locations.

     8 32    Sec. 7.  NEW SECTION.  142D.7  NONRETALIATION ==

     8 33 NONWAIVER OF RIGHTS.

     8 34    1.  A person or employer shall not discharge,

     8 35 refuse to employ, or in any manner retaliate against

     8 36 an employee, applicant for employment, or customer

     8 37 because that employee, applicant, or customer

     8 38 exercises any rights afforded under this chapter,

     8 39 registers a complaint, or attempts to prosecute a

     8 40 violation of this chapter.

     8 41    2.  An employee who works in a location where an

     8 42 employer allows smoking does not waive or surrender

     8 43 any legal rights the employee may have against the

     8 44 employer or any other person.

     8 45    Sec. 8.  NEW SECTION.  142D.8  ENFORCEMENT.

     8 46    1.  This chapter shall be enforced by the

     8 47 department of public health or the department's

     8 48 designee.  The department of public health shall adopt

     8 49 rules to administer this chapter, including rules

     8 50 regarding enforcement.  The department of public
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     9  1 health shall provide information regarding the

     9  2 provisions of this chapter and related compliance

     9  3 issues to employers, owners, operators, managers, and

     9  4 other persons having custody or control of a public

     9  5 place, place of employment, or outdoor area where

     9  6 smoking is prohibited, and the general public via the

     9  7 department's internet site.  The internet site shall

     9  8 include sample signage and the telephone number for

     9  9 reporting complaints.  Judicial magistrates shall hear

     9 10 and determine violations of this chapter.

     9 11    2.  If a public place is subject to any state or

     9 12 political subdivision inspection process or is under

     9 13 contract with the state or a political subdivision,

     9 14 the person performing the inspection shall assess

     9 15 compliance with the requirements of this chapter and

     9 16 shall report any violations to the department of

     9 17 public health or the department's designee.

     9 18    3.  An owner, operator, manager, or other person

     9 19 having custody or control of a public place, place of

     9 20 employment, or outdoor area regulated under this

     9 21 chapter shall inform persons violating this chapter of

     9 22 the provisions of this chapter.

     9 23    4.  An employee or private citizen may bring a

     9 24 legal action to enforce this chapter.  Any person may

     9 25 register a complaint under this chapter by filing a

     9 26 complaint with the department of public health or the

     9 27 department's designee.

     9 28    5.  In addition to the remedies provided in this

     9 29 section, the department of public health or the

     9 30 department's designee or any other person aggrieved by

     9 31 the failure of the owner, operator, manager, or other

     9 32 person having custody or control of a public place,

     9 33 place of employment, or outdoor area regulated by this

     9 34 chapter to comply with this chapter may seek

     9 35 injunctive relief to enforce this chapter.

     9 36    Sec. 9.  NEW SECTION.  142D.9  CIVIL PENALTIES.

     9 37    1.  A person who smokes in an area where smoking is

     9 38 prohibited pursuant to this chapter shall pay a civil

     9 39 penalty pursuant to section 805.8C, subsection 3,

     9 40 paragraph "a", for each violation.

     9 41    2.  A person who owns, manages, operates, or

     9 42 otherwise has custody or control of a public place,

     9 43 place of employment, or outdoor area regulated under

     9 44 this chapter and who fails to comply with this chapter

     9 45 shall pay a civil penalty as follows:

     9 46    a.  For a first violation, a monetary penalty not

     9 47 to exceed one hundred dollars.

     9 48    b.  For a second violation within one year, a

     9 49 monetary penalty not to exceed two hundred dollars.

     9 50    c.  For each violation in excess of a second
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    10  1 violation within one year, a monetary penalty not to

    10  2 exceed five hundred dollars for each additional

    10  3 violation.

    10  4    3.  An employer who discharges or in any manner

    10  5 discriminates against an employee because the employee

    10  6 has made a complaint or has provided information or

    10  7 instituted a legal action under this chapter shall pay

    10  8 a civil penalty of not less than two thousand dollars

    10  9 and not more than ten thousand dollars for each

    10 10 violation.

    10 11    4.  In addition to the penalties established in

    10 12 this section, violation of this chapter by a person

    10 13 who owns, manages, operates, or who otherwise has

    10 14 custody or control of a public place, place of

    10 15 employment, or outdoor area regulated under this

    10 16 chapter may result in the suspension or revocation of

    10 17 any permit or license issued to the person for the

    10 18 premises on which the violation occurred.

    10 19    5.  Violation of this chapter constitutes a public

    10 20 nuisance which may be abated by the department of

    10 21 public health or the department's designee by

    10 22 restraining order, preliminary or permanent

    10 23 injunction, or other means provided by law, and the

    10 24 entity abating the public nuisance may take action to

    10 25 recover the costs of such abatement.

    10 26    6.  Each day on which a violation of this chapter

    10 27 occurs is considered a separate and distinct

    10 28 violation.

    10 29    7.  Civil penalties paid pursuant to this chapter

    10 30 shall be deposited in the general fund of the state,

    10 31 unless a local authority as designated by the

    10 32 department in administrative rules is involved in the

    10 33 enforcement, in which case the civil penalties paid

    10 34 shall be deposited in the general fund of the city or

    10 35 county.

    10 36    Sec. 10.  Section 135.1, unnumbered paragraph 1,

    10 37 Code 2007, is amended to read as follows:

    10 38    For the purposes of chapter 155 and Title IV,

    10 39 subtitle 2, excluding chapters 142B, 145B, and 146,

    10 40 unless otherwise defined:

    10 41    Sec. 11.  Section 135.11, subsection 14, Code

    10 42 Supplement 2007, is amended to read as follows:

    10 43    14.  Establish, publish, and enforce rules not

    10 44 inconsistent with law for the enforcement of the

    10 45 provisions of chapters 125 and 155, and Title IV,

    10 46 subtitle 2, excluding chapters 142B, 142D, 145B, and

    10 47 146 and for the enforcement of the various laws, the

    10 48 administration and supervision of which are imposed

    10 49 upon the department.

    10 50    Sec. 12.  Section 237A.3A, subsection 5, Code 2007,
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    11  1 is amended by striking the subsection.

    11  2    Sec. 13.  NEW SECTION.  237A.3B  SMOKING

    11  3 PROHIBITED.

    11  4    Smoking, as defined in section 142D.2, shall not be

    11  5 permitted in a child care facility or child care home.

    11  6    Sec. 14.  Section 331.427, subsection 1, unnumbered

    11  7 paragraph 1, Code Supplement 2007, is amended to read

    11  8 as follows:

    11  9    Except as otherwise provided by state law, county

    11 10 revenues from taxes and other sources for general

    11 11 county services shall be credited to the general fund

    11 12 of the county, including revenues received under

    11 13 sections 9I.11, 101A.3, 101A.7, 123.36, 123.143,

    11 14 142B.6, 142D.9, 176A.8, 321.105, 321.152, 321G.7,

    11 15 321I.8, section 331.554, subsection 6, sections

    11 16 341A.20, 364.3, 368.21, 423A.7, 428A.8, 433.15,

    11 17 434.19, 445.57, 453A.35, 458A.21, 483A.12, 533.329,

    11 18 556B.1, 583.6, 602.8108, 904.908, and 906.17, and the

    11 19 following:

    11 20    Sec. 15.  Section 805.8C, subsection 3, paragraph

    11 21 a, Code Supplement 2007, is amended to read as

    11 22 follows:

    11 23    a.  For violations of section 142B.6 described in

    11 24 section 142D.9, subsection 1, the scheduled fine is

    11 25 twenty=five fifty dollars, and is a civil penalty, and

    11 26 the criminal penalty surcharge under section 911.1

    11 27 shall not be added to the penalty, and the court costs

    11 28 pursuant to section 805.9, subsection 6, shall not be

    11 29 imposed.  If the civil penalty assessed for a

    11 30 violation of described in section 142B.6 142D.9,

    11 31 subsection 1, is not paid in a timely manner, a

    11 32 citation shall be issued for the violation in the

    11 33 manner provided in section 804.1.  However, a person

    11 34 under age eighteen shall not be detained in a secure

    11 35 facility for failure to pay the civil penalty.  The

    11 36 complainant shall not be charged a filing fee.

    11 37    Sec. 16.  Chapter 142B, Code 2007, is repealed.>

    11 38 HF 2212.S
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     1  1    Amend Senate File 348, as passed by the Senate, as

     1  2 follows:

     1  3 #1.  Page 1, by inserting before line 1 the

     1  4 following:

     1  5    <Section 1.  Section 99D.11, subsection 6,

     1  6 paragraph b, Code 2007, is amended to read as follows:

     1  7    b.  (1)  The commission may authorize the licensee

     1  8 to simultaneously telecast within the racetrack

     1  9 enclosure, for the purpose of pari=mutuel wagering, a

     1 10 horse or dog race licensed by the racing authority of

     1 11 another state.  It is the responsibility of each

     1 12 licensee to obtain the consent of appropriate racing

     1 13 officials in other states as required by the federal

     1 14 Interstate Horseracing Act of 1978, 15 U.S.C. }

     1 15 3001=3007, to televise races for the purpose of

     1 16 conducting pari=mutuel wagering.

     1 17    (2)  A licensee may also obtain the permission of a

     1 18 person licensed by the commission to conduct horse or

     1 19 dog races in this state to televise races conducted by

     1 20 that person for the purpose of conducting pari=mutuel

     1 21 racing.  However, arrangements made by a licensee to

     1 22 televise any race for the purpose of conducting

     1 23 pari=mutuel wagering are subject to the approval of

     1 24 the commission, and the commission shall select the

     1 25 races to be televised.  The races selected by the

     1 26 commission shall be the same for all licensees

     1 27 approved by the commission to televise races for the

     1 28 purpose of conducting pari=mutuel wagering.  The

     1 29 commission shall not authorize the simultaneous

     1 30 telecast or televising of and a licensee shall not

     1 31 simultaneously telecast or televise any horse or dog

     1 32 race for the purpose of conducting pari=mutuel

     1 33 wagering unless the simultaneous telecast or

     1 34 televising is done at the racetrack of a licensee that

     1 35 schedules no less than sixty performances of nine live

     1 36 races each day of the season or is done for an entity

     1 37 licensed in another state to conduct pari=mutuel

     1 38 wagering that accepts wagers only within states in

     1 39 which it is licensed or authorized to accept wagers.

     1 40    (3)  For purposes of the taxes imposed under this

     1 41 chapter, races televised by a licensee for purposes of

     1 42 pari=mutuel wagering shall be treated as if the races

     1 43 were held at the racetrack of the licensee.

     1 44 Notwithstanding any contrary provision in this

     1 45 chapter, the commission may allow a licensee to adopt

     1 46 the same deductions as those of the pari=mutuel

     1 47 racetrack from which the races are being

     1 48 simultaneously telecast.

     1 49    Sec.    .  Section 99F.4, Code Supplement 2007, is

     1 50 amended by adding the following new subsections:
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     2  1    NEW SUBSECTION.  26.  To conduct or commission a

     2  2 study on the economic impact of the horse racing

     2  3 industry in Iowa every four years beginning in

     2  4 calendar year 2009 and issue a report on that study.

     2  5 The study shall also examine the costs and expenses

     2  6 incurred by licensees in conducting horse racing.  The

     2  7 commission shall ensure that the results of each study

     2  8 are readily accessible to the public and a copy of the

     2  9 report on the study shall be submitted to the general

     2 10 assembly by January 1 following the year in which the

     2 11 study is conducted.  The licensee of a pari=mutuel

     2 12 horse racetrack enclosure authorized to conduct

     2 13 gambling games under this chapter and representatives

     2 14 of horse breeds subject to an agreement with the

     2 15 licensee as provided in section 99F.6 shall provide

     2 16 the commission such information as the commission

     2 17 requests.  Failure of the licensee to provide the

     2 18 information requested if it is within the licensee's

     2 19 control or possession shall subject the licensee to

     2 20 penalty which may include but is not limited to fines

     2 21 and the denial of an application to renew its license.

     2 22 Failure of the representative of a horse breed to

     2 23 provide the information requested if it is within the

     2 24 representative's control or possession shall subject

     2 25 that representative to penalty which may include but

     2 26 is not limited to fines and the forfeiture of racing

     2 27 performances and purses for that horse breed.

     2 28    NEW SUBSECTION.  27.  To conduct or commission a

     2 29 study on the economic impact of the dog racing

     2 30 industry in Iowa every four years beginning in

     2 31 calendar year 2011 and issue a report on that study.

     2 32 The study shall also examine the costs and expenses

     2 33 incurred by licensees in conducting dog racing.  The

     2 34 commission shall ensure that the results of each study

     2 35 are readily accessible to the public and a copy of the

     2 36 report on the study shall be submitted to the general

     2 37 assembly by January 1 following the year in which the

     2 38 study is conducted.  The licensee of a pari=mutuel dog

     2 39 racetrack enclosure authorized to conduct gambling

     2 40 games under this chapter and representatives of dogs

     2 41 subject to an agreement with the licensee as provided

     2 42 in section 99F.6 shall provide the commission such

     2 43 information as the commission requests.  Failure of

     2 44 the licensee to provide the information requested if

     2 45 it is within the licensee's control or possession

     2 46 shall subject the licensee to penalty which may

     2 47 include but is not limited to fines and the denial of

     2 48 an application to renew its license.  Failure of the

     2 49 representative of dogs to provide the information

     2 50 requested if it is within the representative's control
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     3  1 or possession shall subject that representative to

     3  2 penalty which may include but is not limited to fines

     3  3 and the forfeiture of racing performances and purses.

     3  4    Sec.    .  Section 99F.6, subsection 4, paragraph

     3  5 a, Code Supplement 2007, is amended to read as

     3  6 follows:

     3  7    a.  Before a license is granted, the division of

     3  8 criminal investigation of the department of public

     3  9 safety shall conduct a thorough background

     3 10 investigation of the applicant for a license to

     3 11 operate a gambling game operation on an excursion

     3 12 gambling boat.  The applicant shall provide

     3 13 information on a form as required by the division of

     3 14 criminal investigation.  A qualified sponsoring

     3 15 organization licensed to operate gambling games under

     3 16 this chapter shall distribute the receipts of all

     3 17 gambling games, less reasonable expenses, charges,

     3 18 taxes, fees, and deductions allowed under this

     3 19 chapter, as winnings to players or participants or

     3 20 shall distribute the receipts for educational, civic,

     3 21 public, charitable, patriotic, or religious uses as

     3 22 defined in section 99B.7, subsection 3, paragraph "b".

     3 23 However, a licensee to conduct gambling games under

     3 24 this chapter shall, unless an operating agreement for

     3 25 an excursion gambling boat otherwise provides,

     3 26 distribute at least three percent of the adjusted

     3 27 gross receipts for each license year for educational,

     3 28 civic, public, charitable, patriotic, or religious

     3 29 uses as defined in section 99B.7, subsection 3,

     3 30 paragraph "b".  However, if a licensee who is also

     3 31 licensed to conduct pari=mutuel wagering at a horse

     3 32 racetrack has unpaid debt from the pari=mutuel

     3 33 racetrack operations, the first receipts of the

     3 34 gambling games operated within the racetrack enclosure

     3 35 less reasonable operating expenses, taxes, and fees

     3 36 allowed under this chapter shall be first used to pay

     3 37 the annual indebtedness.  The commission shall

     3 38 authorize, subject to the debt payments for horse

     3 39 racetracks and the provisions of paragraph "b" for dog

     3 40 racetracks, and the debt payment provisions of this

     3 41 paragraph and the provisions of paragraph "c" for

     3 42 horse racetracks, a licensee who is also licensed to

     3 43 conduct pari=mutuel dog or horse racing to use

     3 44 receipts from gambling games within the racetrack

     3 45 enclosure to supplement purses for races particularly

     3 46 for Iowa=bred horses pursuant to an agreement which

     3 47 shall be negotiated between the licensee and

     3 48 representatives of the dog or horse owners.  For

     3 49 agreements subject to commission approval concerning

     3 50 purses for horse racing beginning on or after January
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     4  1 1, 2006, and ending before January 1, 2021, the

     4  2 agreements shall provide that total annual purses for

     4  3 all horse racing shall be no less than eleven percent

     4  4 of the first two hundred million dollars of net

     4  5 receipts, and six percent of net receipts above two

     4  6 hundred million dollars.  Agreements that are subject

     4  7 to commission approval concerning horse purses for a

     4  8 particular period of time beginning on or after

     4  9 January 1, 2006, and ending before January 1, 2021,

     4 10 shall be jointly submitted to the commission for

     4 11 approval.  A qualified sponsoring organization shall

     4 12 not make a contribution to a candidate, political

     4 13 committee, candidate's committee, state statutory

     4 14 political committee, county statutory political

     4 15 committee, national political party, or fund=raising

     4 16 event as these terms are defined in section 68A.102.

     4 17 The membership of the board of directors of a

     4 18 qualified sponsoring organization shall represent a

     4 19 broad interest of the communities.  For purposes of

     4 20 this paragraph, "net receipts" means the annual

     4 21 adjusted gross receipts from all gambling games less

     4 22 the annual amount of money pledged by the owner of the

     4 23 facility to fund a project approved to receive vision

     4 24 Iowa funds as of July 1, 2004.
     4 25    Sec.    .  Section 99F.6, subsection 4, Code

     4 26 Supplement 2007, is amended by adding the following

     4 27 new paragraph:

     4 28    NEW PARAGRAPH.  c.  (1)  The commission shall

     4 29 authorize the licensee of a pari=mutuel horse

     4 30 racetrack located in Polk county to conduct gambling

     4 31 games as provided in section 99F.4A if the licensee

     4 32 schedules, during a calendar year, seven hundred

     4 33 eleven live racing performances for thoroughbred

     4 34 horses and one hundred eighty live racing performances

     4 35 for quarter horses.  Live racing performances do not

     4 36 include quarter horse trials for stake races.  The

     4 37 number of performances required by this subparagraph

     4 38 for a particular horse breed may be modified by

     4 39 written agreement between the pari=mutuel horse

     4 40 racetrack and representatives of the affected horse

     4 41 breed.  However, the number of live races shall be

     4 42 subject to availability of horses and competitive

     4 43 field sizes and a live race shall not be conducted if

     4 44 there are fewer than five betting interests for that

     4 45 race at the time entries are closed.

     4 46    (2)  For agreements subject to commission approval

     4 47 concerning purses for horse racing beginning on or

     4 48 after January 1, 2006, the agreements shall provide

     4 49 that total annual purses for all horse racing shall be

     4 50 eleven percent of net receipts.  Agreements that are
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     5  1 subject to commission approval concerning horse purses

     5  2 for a particular period of time beginning on or after

     5  3 January 1, 2006, shall be jointly submitted to the

     5  4 commission for approval.  For purposes of this

     5  5 subparagraph, "net receipts" means the annual adjusted

     5  6 gross receipts from all gambling games less the annual

     5  7 amount of money pledged by the owner of the facility

     5  8 to fund a project approved to receive vision Iowa

     5  9 funds as of July 1, 2004.

     5 10    (3)  (a)  For agreements concerning horse racing

     5 11 between the licensee operating the horse racetrack in

     5 12 Polk county and representatives of standardbred horse

     5 13 owners beginning on or after January 1, 2008, and

     5 14 ending before January 1, 2011, the agreements shall

     5 15 include a supplemental amount for standardbred horse

     5 16 races held at county fair racetracks in the state in

     5 17 the amount of one million dollars.  The supplemental

     5 18 amount shall be distributed to a nonprofit entity

     5 19 established by the representatives of standardbred

     5 20 horse owners.

     5 21    (b)  Beginning January 1, 2011, the licensee

     5 22 operating the horse racetrack in Polk county shall not

     5 23 be required to include a supplemental amount for

     5 24 standardbred horse races held at county fair

     5 25 racetracks in the state.  Instead, money shall be

     5 26 allocated for this purpose from money received for

     5 27 standardbred horse races pursuant to section 99F.11,

     5 28 subsection 3, paragraph "ee", subparagraph (1).

     5 29    (c)  The supplemental amount provided in this

     5 30 subparagraph (3) shall not be included in determining

     5 31 the total annual purses for all horse racing that is

     5 32 required to be paid as provided by this paragraph "c".

     5 33    Sec.    .  Section 99F.11, subsection 3, Code

     5 34 Supplement 2007, is amended by adding the following

     5 35 new paragraph:

     5 36    NEW PARAGRAPH.  ee.  Two=tenths of one percent of

     5 37 the adjusted gross receipts shall be allocated each

     5 38 fiscal year as follows:

     5 39    (1)  One million dollars shall be appropriated to a

     5 40 nonprofit entity established by the representatives of

     5 41 standardbred horse owners for purposes of standardbred

     5 42 horse races held at county fair racetracks.

     5 43    (2)  The moneys remaining after the appropriation

     5 44 in subparagraph (1) is appropriated to the treasurer

     5 45 of state for allocation as state aid to eligible fairs

     5 46 as provided in chapter 174.>

     5 47 #2.  Page 1, line 1, by inserting after the word

     5 48 <Code> the following:  <Supplement>.

     5 49 #3.  Page 1, lines 3 and 4, by striking the words

     5 50 <on an excursion gambling boat or at a racetrack
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     6  1 enclosure> and inserting the following:  <on an

     6  2 excursion gambling boat>.

     6  3 #4.  Page 1, lines 12 and 13, by striking the words

     6  4 <on an excursion gambling boat or at a racetrack

     6  5 enclosure> and inserting the following:  <on an

     6  6 excursion gambling boat>.

     6  7 #5.  Page 1, lines 27 and 28, by striking the words

     6  8 <on an excursion gambling boat are or at a racetrack

     6  9 enclosure> and inserting the following:  <an excursion

     6 10 gambling boat are>.

     6 11 #6.  Page 1, lines 32 and 33, by striking the words

     6 12 <on an excursion gambling boats boat or at a racetrack

     6 13 enclosure> and inserting the following:  <on excursion

     6 14 gambling boats>.

     6 15 #7.  Page 3, line 8, by inserting after the word

     6 16 <approved> the following:  <or defeated>.

     6 17 #8.  Page 3, line 9, by inserting after the words

     6 18 <favor of> and inserting the following:  <or against>.

     6 19 #9.  Page 3, by striking lines 14 through 17 and

     6 20 inserting the following:

     6 21    <Sec.    .  EFFECTIVE DATES == RETROACTIVE

     6 22 APPLICABILITY.

     6 23    1.  The sections of this Act amending section

     6 24 99F.6, subsection 4, being deemed of immediate

     6 25 importance, take effect upon enactment and are

     6 26 retroactively applicable to January 1, 2008, and are

     6 27 applicable on and after that date.

     6 28    2.  The section of this Act amending section 99F.7,

     6 29 subsection 11, being deemed of immediate importance,

     6 30 takes effect upon enactment and is retroactively

     6 31 applicable to elections occurring on and after January

     6 32 1, 1994.>

     6 33 #10.  Title page, by striking lines 1 and 2 and

     6 34 inserting the following:  <An Act concerning gambling

     6 35 and horse racing, by providing for pari=mutuel

     6 36 wagering, minimum racing days and horse racing

     6 37 agreements among representatives of horse breeds,

     6 38 allocation of wagering tax receipts for county fairs

     6 39 and horse races, and county gambling elections,

     6 40 including effective date and retroactive applicability

     6 41 provisions.>

     6 42 #11.  By renumbering as necessary.

     6 43

     6 44

     6 45                               
     6 46 COMMITTEE ON STATE GOVERNMENT

     6 47 MASCHER of Johnson, Chairperson

     6 48 SF 348.711 82

     6 49 ec/nh/11107

                              -1-
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     1  1    Amend the Senate amendment, H=8054, to House File

     1  2 2212, as amended, passed, and reprinted by the House,

     1  3 as follows:

     1  4 #1.  Page 7, by inserting after line 32 the

     1  5 following:

     1  6    <   .  An establishment at a specified time during

     1  7 which only individuals twenty=one years of age or

     1  8 older are invited or admitted, if the specified time

     1  9 is a regular, single, consecutive period of time and

     1 10 the specified time is conspicuously posted on all

     1 11 major entrances of the establishment.>

     1 12 #2.  By renumbering as necessary.

     1 13

     1 14

     1 15                               
     1 16 BAILEY of Hamilton

     1 17

     1 18

     1 19                               
     1 20 DOLECHECK of Ringgold

     1 21 HF 2212.724 82

     1 22 pf/rj/10896
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   1 29

   1 30
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   1 32

   1 33
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       H.C.R. ________ S.C.R. ________

  1  1               HOUSE CONCURRENT RESOLUTION NO.    
  1  2          BY  HUSER, STRUYK, TJEPKES, COHOON, DANDEKAR,

  1  3         QUIRK, PAULSEN, BELL, WINDSCHITL, MERTZ, LYKAM,

  1  4         GASKILL, REASONER, BUKTA, SWAIM, WHITAKER, MAY,

  1  5          ROBERTS, HUSEMAN, WORTHAN, RASMUSSEN, ARNOLD,

  1  6                          and D. OLSON

  1  7 A Concurrent Resolution designating May 2008 as

  1  8    Motorcycle Safety Awareness Month.

  1  9    WHEREAS, motorcycle riding is a popular form of recreation

  1 10 and transportation for thousands of people across Iowa and the

  1 11 nation; and

  1 12    WHEREAS, motorcycle riding can be an enjoyable activity

  1 13 when safety is of paramount consideration and all laws and

  1 14 regulations are observed; and

  1 15    WHEREAS, the safe operation of a motorcycle requires the

  1 16 use of special skills developed through a combination of

  1 17 training and experience, the use of good judgment, and a

  1 18 thorough knowledge of traffic laws and licensing requirements;

  1 19 and

  1 20    WHEREAS, the Motorcycle Safety Awareness Campaign is

  1 21 intended to reduce the number of accidents, injuries, and

  1 22 fatalities associated with motorcycling by encouraging

  1 23 motorcycle operators to participate in rider education

  1 24 programs, wear proper apparel, not drink and ride, and operate

  1 25 their vehicles defensively according to the rules of the road;

  1 26 and

  1 27    WHEREAS, motorcycle organizations, clubs, dealerships, and

  1 28 groups and highway safety officials in our state should join

  1 29 Iowa motorcyclists in actively promoting safe motorcycle

  1 30 operation, increased rider training, improved licensing

  1 31 efforts, and motorist awareness of motorcycles; and

  1 32    WHEREAS, the Motorcycle Safety Awareness Campaign

  1 33 encourages operators of other motor vehicles to be cautious

  1 34 and observe these smaller vehicles, especially during the

  1 35 seasonal return of motorcycles to Iowa's streets and highways;
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  2  1 and

  2  2    WHEREAS, a motorcycle is a vehicle with all of the

  2  3 privileges of any vehicle on the roadway, so a motorcyclist

  2  4 should be allowed the use of a full lane of travel; and

  2  5    WHEREAS, other motorists need to take a second look for

  2  6 motorcycles on the highway, at intersections, and when a

  2  7 motorcyclist may be changing lanes or making a left turn; and

  2  8    WHEREAS, other motorists should clearly signal their

  2  9 intentions, not follow motorcycles too closely, and allow

  2 10 enough room for motorcyclists to take evasive action by

  2 11 allowing plenty of space; and

  2 12    WHEREAS, obstructions that other motorists might ignore,

  2 13 such as debris and potholes, can be deadly for a motorcyclist,

  2 14 so other motorists should learn to predict when a motorcyclist

  2 15 might take evasive action; NOW THEREFORE,

  2 16    BE IT RESOLVED BY THE HOUSE OF REPRESENTATIVES, THE SENATE

  2 17 CONCURRING, That the General Assembly designates the month of

  2 18 May 2008 as Motorcycle Safety Awareness Month and encourages

  2 19 all Iowa motorists to strive to improve motorcycle safety in

  2 20 this state.

  2 21 LSB 6440HH 82

  2 22 dea/nh/24
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House File 2424 - Introduced
                                       HOUSE FILE       
                                       BY  KRESSIG

                                       (COMPANION TO LSB 6033SS

                                        BY DOTZLER)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act providing for county grants from the revitalize Iowa's

  2    sound economy (RISE) fund for secondary road repair projects

  3    prior to statewide touring events.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6033YH 82

  6 dea/nh/5

House File 2424 - Introduced continued

PAG LIN

  1  1    Section 1.  Section 315.3, Code 2007, is amended by adding

  1  2 the following new subsection:

  1  3    NEW SUBSECTION.  2A.  The fund is also appropriated and

  1  4 shall be used for grants to counties for repairs to secondary

  1  5 roads prior to a statewide touring event.  For purposes of

  1  6 this subsection, "statewide touring event" means a major group

  1  7 bicycle ride across Iowa, a group tractor ride, an antique car

  1  8 tour, or a similar event that involves more than one area of

  1  9 the state, attracts wide participation, and is likely to

  1 10 contribute significantly to the economic well=being of the

  1 11 state or areas of the state.

  1 12    Sec. 2.  Section 315.5, Code 2007, is amended to read as

  1 13 follows:

  1 14    315.5  ADMINISTRATION OF FUND.

  1 15    1.  Qualifying road and street projects shall be selected

  1 16 by the state transportation commission for full or partial

  1 17 financing from the fund after consultation with organizations

  1 18 representing interests of counties and cities.  Counties and

  1 19 cities may make application for qualifying road and street

  1 20 projects with the department.  In ranking applications for

  1 21 funds, the department shall, in addition to effects listed in

  1 22 section 315.3, subsection 1, consider the proportion of

  1 23 political subdivision matching funds to be provided, if any,

  1 24 the proportion of private contributions to be provided, if

  1 25 any, the total number of jobs to be created, the level of

  1 26 need, the impact of the proposed project on the economy of the

  1 27 area affected, and the factors and requirements in section

  1 28 315.11.  The proportion of funding shall be determined by the

  1 29 department or, in the case of cooperative projects, by

  1 30 agreement between the department and the city councils of

  1 31 participating cities, or boards of supervisors of

  1 32 participating counties, or other participating public agencies

  1 33 or private parties.

  1 34    2.  Qualifying secondary road repair projects under section

  1 35 315.3, subsection 2A, shall be selected by the department
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  2  1 based on the level of need in relation to a scheduled

  2  2 statewide touring event.  To qualify for funding for a

  2  3 secondary road repair project, a county must demonstrate that

  2  4 the county will provide matching funds in an amount equal to

  2  5 twenty percent of the cost of the project.
  2  6    Sec. 3.  Section 315.6, subsection 1, Code Supplement 2007,

  2  7 is amended by adding the following new paragraph:

  2  8    NEW PARAGRAPH.  d.  Secondary road repair projects eligible

  2  9 under section 315.3, subsection 2A, shall be funded by

  2 10 combining money from the fund with money from the county's

  2 11 portion of road use tax funds, other county revenues, or money

  2 12 from participating private parties.

  2 13    Sec. 4.  Section 315.11, unnumbered paragraph 1, Code 2007,

  2 14 is amended to read as follows:

  2 15    In addition to other effects and factors to be considered

  2 16 under section 315.5, subsection 1, for applications submitted

  2 17 after July 1, 1988, the following factors and requirements

  2 18 shall be considered or applied:

  2 19                           EXPLANATION

  2 20    This bill authorizes the use of funds from the revitalize

  2 21 Iowa's sound economy (RISE) fund for grants for repairs to

  2 22 secondary roads prior to a statewide touring event.  The bill

  2 23 defines "statewide touring event" to include a major group

  2 24 bicycle ride across Iowa, a group tractor ride, an antique car

  2 25 tour, or similar event that involves more than one area of the

  2 26 state, attracts wide participation, and is likely to

  2 27 contribute significantly to the economic well=being of the

  2 28 state or areas of the state.

  2 29    The department of transportation shall select secondary

  2 30 road repair projects to be funded based on the level of need

  2 31 in relation to a scheduled statewide touring event.  A

  2 32 county's application for funding must demonstrate the county's

  2 33 ability to match RISE funds in an amount equal to 20 percent

  2 34 of the cost of the project.  The county's matching funds may

  2 35 be derived from the county's portion of road use tax funds,
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  3  1 other county revenues, or moneys from participating private

  3  2 parties.

  3  3 LSB 6033YH 82

  3  4 dea/nh/5
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                                       HOUSE FILE       
                                       BY  CHAMBERS

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to postsecondary scholarship and tuition grant

  2    assistance.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5601YH 82

  5 kh/rj/5
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  1  1    Section 1.  Section 260C.14, Code 2007, is amended by

  1  2 adding the following new subsection:

  1  3    NEW SUBSECTION.  22.  Dedicate, if the amount received from

  1  4 the state general fund state financial aid for all community

  1  5 colleges for the fiscal year is an increase over the previous

  1  6 fiscal year, the amount of increase, up to two million

  1  7 dollars, for purposes of awarding scholarships and tuition

  1  8 grants to individuals enrolled in the community college.  The

  1  9 department of education shall determine the amount each

  1 10 community college shall dedicate to the awarding of

  1 11 scholarships and tuition grants pursuant to this subsection.

  1 12    Sec. 2.  Section 261.20, Code 2007, is amended by adding

  1 13 the following new subsection:

  1 14    NEW SUBSECTION.  5.  The Iowa student loan liquidity

  1 15 corporation, as a condition of its authority to issue

  1 16 qualified student loan bonds under chapter 7C, and to issue

  1 17 bonds, notes, or other obligations pursuant to section 261.38,

  1 18 shall submit an amount equivalent to the amounts used to award

  1 19 scholarships and tuition grants by community colleges pursuant

  1 20 to section 260C.14, subsection 22, and by the institutions of

  1 21 higher education under the board of regents pursuant to

  1 22 section 262.9, subsection 32, to the college student aid

  1 23 commission for deposit in the scholarship and tuition grant

  1 24 reserve fund, which amount shall be awarded to students

  1 25 attending community colleges, institutions of higher education

  1 26 under the control of the board of regents, and accredited

  1 27 private institutions.  Of the moneys deposited pursuant to

  1 28 this subsection for use in awarding scholarships and tuition

  1 29 grants, thirty=seven and six=tenths percent shall be reserved

  1 30 for students attending regents universities, twenty=five and

  1 31 nine=tenths percent shall be reserved for students attending

  1 32 community colleges, and thirty=six and five=tenths percent

  1 33 shall be reserved for students attending accredited private

  1 34 institutions.  Notwithstanding subsection 3, moneys deposited

  1 35 in the fund pursuant to this subsection shall not be
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  2  1 transferred, used, obligated, appropriated, or otherwise

  2  2 encumbered except as provided in subsection 2.

  2  3    Sec. 3.  Section 262.9, Code Supplement 2007, is amended by

  2  4 adding the following new subsection:

  2  5    NEW SUBSECTION.  32.  Direct the institutions of higher

  2  6 education under the board to dedicate, if the amount

  2  7 appropriated for all of the institutions for general

  2  8 university purposes for the fiscal year is an increase over

  2  9 the previous fiscal year, the amount of increase, up to five

  2 10 million dollars, for purposes of awarding scholarships and

  2 11 tuition grants to individuals enrolled in the institution.

  2 12 The board shall determine the amount each institution shall

  2 13 dedicate to the awarding of scholarships and tuition grants

  2 14 pursuant to this subsection.

  2 15                           EXPLANATION

  2 16    This bill requires the community colleges and regents

  2 17 universities respectively to dedicate up to $2 million for all

  2 18 community colleges and $5 million for all regents

  2 19 universities, for purposes of awarding scholarships and

  2 20 tuition grants to individuals enrolled in the community

  2 21 colleges and regents universities if the amount of state aid

  2 22 received is an increase over the previous fiscal year.

  2 23    The Iowa student loan liquidity corporation is required, as

  2 24 a condition of its authority to issue qualified student loan

  2 25 bonds, to submit an amount equivalent to the amounts the

  2 26 community colleges and regents universities are directed to

  2 27 use for awarding scholarships and tuition grants to the

  2 28 college student aid commission for deposit in the scholarship

  2 29 and tuition grant reserve fund.  Of the moneys submitted by

  2 30 the corporation and deposited in the fund for awarding

  2 31 scholarships and tuition grants, 37.6 percent is reserved for

  2 32 students attending regents universities, 25.9 percent is

  2 33 reserved for students attending community colleges, and 36.5

  2 34 percent is reserved for students attending accredited private

  2 35 institutions.
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House File 2426 - Introduced
                                       HOUSE FILE       
                                       BY  H. MILLER, BERRY, GASKILL,

                                           BUKTA, and MASCHER

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act providing for the detection and prevention of certain

  2    hospital=associated bloodstream infections.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5690HH 82

  5 jr/nh/5
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  1  1    Section 1.  NEW SECTION.  135B.18B  METHICILLIN=RESISTANT

  1  2 STAPHYLOCOCCUS AUREUS CONTROL PROGRAM.

  1  3    1.  DEFINITION.  As used in this section, "MRSA" means

  1  4 methicillin=resistant staphylococcus aureus.

  1  5    2.  CONTROL PROGRAM.  In order to improve the prevention of

  1  6 hospital=associated bloodstream infections due to

  1  7 methicillin=resistant staphylococcus aureus, every hospital

  1  8 shall establish an MRSA control program that requires all of

  1  9 the following:

  1 10    a.  Identification of all MRSA=colonized patients in all

  1 11 intensive care units, and other at=risk patients identified by

  1 12 the hospital, through active surveillance testing.

  1 13    b.  Isolation of identified MRSA=colonized or MRSA=infected

  1 14 patients in an appropriate manner.

  1 15    c.  Monitoring and strict enforcement of hand hygiene

  1 16 requirements.

  1 17    d.  Maintenance of records and reporting of cases pursuant

  1 18 to subsection 3.

  1 19    3.  REPORTING BY DEPARTMENT OF PUBLIC HEALTH.

  1 20    a.  Commencing October 1, 2008, the department of public

  1 21 health shall compile aggregate data for all hospitals on the

  1 22 total number of infections due to MRSA that are present on

  1 23 admission to a hospital and that occurred during the hospital

  1 24 stay, reported separately, as compiled from diagnostic codes

  1 25 contained in the hospital discharge data sets provided to the

  1 26 department.  This reporting requirement shall apply only for

  1 27 patients in all intensive care units and other at=risk

  1 28 patients identified by hospitals for active surveillance

  1 29 testing for MRSA.  The department of public health may adopt

  1 30 rules, based on guidelines developed by the national center

  1 31 for health statistics, requiring hospitals, after October 1,

  1 32 2008, to submit data to the department relating to infections

  1 33 due to MRSA that is coded as "present on admission" and

  1 34 "occurred during the stay".

  1 35    b.  The department of public health shall make such data
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  2  1 available on its web site and shall make an annual report to

  2  2 the general assembly.

  2  3                           EXPLANATION

  2  4    This bill requires every hospital to establish a

  2  5 methicillin=resistant staphylococcus aureus (MRSA) control

  2  6 program which identifies and isolates patients in intensive

  2  7 care units, and other at=risk patients, who are infected or

  2  8 colonized with MRSA and identifies at=risk patients through a

  2  9 surveillance program.  Commencing October 1, 2008, the

  2 10 department of public health is required to compile aggregate

  2 11 data for all hospitals on the total number of infections due

  2 12 to MRSA that are present on admission to a hospital and that

  2 13 occurred during the hospital stay and make that data available

  2 14 on its web site, and in an annual report to the general

  2 15 assembly.

  2 16    Methicillin=resistant staphylococcus aureus is a type of

  2 17 staph bacteria that has appeared in persons in hospitals and

  2 18 other health facilities.

  2 19 LSB 5690HH 82

  2 20 jr/nh/5
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House File 2427 - Introduced
                                       HOUSE FILE       
                                       BY  LUKAN

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act prohibiting the sale of oocytes for pecuniary gain to be

  2    used for the purposes of research or human reproductive

  3    cloning and making a penalty applicable.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6030HH 82

  6 pf/nh/5
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  1  1    Section 1.  Section 707C.4, Code Supplement 2007, is

  1  2 amended to read as follows:

  1  3    707C.4  HUMAN REPRODUCTIVE CLONING == RESEARCH ==
  1  4 PROHIBITIONS == PENALTY.

  1  5    1.  A person shall not intentionally or knowingly do any of

  1  6 the following:

  1  7    a.  Perform or attempt to perform human reproductive

  1  8 cloning.

  1  9    b.  Participate in performing or in an attempt to perform

  1 10 human reproductive cloning.

  1 11    c.  Transfer or receive, in whole or in part, for the

  1 12 purpose of shipping, receiving, or importing, the product of

  1 13 human reproductive cloning.

  1 14    d.  Transfer or receive for pecuniary gain, an oocyte, for

  1 15 the purpose of research or human reproductive cloning.
  1 16    2.  a.  A person who violates subsection 1, paragraph "a"

  1 17 or "b", is guilty of a class "C" felony.

  1 18    b.  A person who violates subsection 1, paragraph "c", is

  1 19 guilty of an aggravated misdemeanor.

  1 20    3.  A person who violates this section in a manner that

  1 21 results in a pecuniary gain to the person is subject to a

  1 22 civil penalty in an amount that is twice the amount of the

  1 23 gross gain.

  1 24    4.  A person who violates this section and who is licensed

  1 25 pursuant to chapter 148, 150, or 150A is subject to revocation

  1 26 of the person's license.

  1 27    5.  A violation of this section is grounds for denial of an

  1 28 application for, denial of renewal of, or revocation of any

  1 29 license, permit, certification, or any other form of

  1 30 permission required to practice or engage in any trade,

  1 31 occupation, or profession regulated by the state.

  1 32                           EXPLANATION

  1 33    This bill prohibits the transfer or receipt of an oocyte

  1 34 for pecuniary gain for the purpose of research or human

  1 35 reproductive cloning.  An oocyte is a human ovum.  A person
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  2  1 who violates the prohibition is subject to a civil penalty in

  2  2 an amount that is twice the amount of the gross pecuniary

  2  3 gain.

  2  4 LSB 6030HH 82

  2  5 pf/nh/5
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House File 2428 - Introduced
                                    HOUSE FILE       
                                    BY  LENSING and WESSEL=KROESCHELL

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act specifying green building construction standards

  2    applicable to public and school building construction.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6297HH 82

  5 rn/rj/5
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  1  1    Section 1.  NEW SECTION.  473C.1  FINDINGS AND INTENT.

  1  2    1.  The general assembly finds that public buildings can be

  1  3 built and renovated using high=performance methods that save

  1  4 money, improve performance, increase productivity, and cut

  1  5 energy and utility costs.

  1  6    2.  It is the intent of the general assembly that state=

  1  7 owned buildings and schools be improved by adopting recognized

  1  8 standards for high=performance public buildings and allowing

  1  9 flexible methods and choices in how to achieve those

  1 10 standards.  The general assembly also intends that state

  1 11 agencies and public school districts shall document costs and

  1 12 savings to monitor the effectiveness of the requirements of

  1 13 this chapter and ensure that economic, community, and

  1 14 environmental goals are achieved each year, and that an

  1 15 independent performance review be conducted to evaluate this

  1 16 chapter and determine the extent to which the results intended

  1 17 by this chapter are being met.

  1 18    Sec. 2.  NEW SECTION.  473C.2  DEFINITIONS.

  1 19    As used in this chapter, unless the context otherwise

  1 20 requires:

  1 21    1.  "High=performance public building" means a high=

  1 22 performance public building designed, constructed, and

  1 23 certified to a standard as identified in this chapter.

  1 24    2.  "Institution of higher education" means a community

  1 25 college or public university in this state.

  1 26    3.  "LEED silver standard" means the United States green

  1 27 building council leadership in energy and environmental design

  1 28 green building rating standard, referred to as the silver

  1 29 standard.

  1 30    4.  a.  "Major facility project" means any of the

  1 31 following:

  1 32    (1)  A construction project larger than five thousand gross

  1 33 square feet of occupied or conditioned space.

  1 34    (2)  A building renovation project when the cost is greater

  1 35 than fifty percent of the assessed value and the project is
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  2  1 larger than five thousand gross square feet of occupied or

  2  2 conditioned space.

  2  3    b.  "Major facility project" does not include any of the

  2  4 following:

  2  5    (1)  A project for which the department of administrative

  2  6 services, public school district, or other applicable agency

  2  7 and the design team determine the LEED silver standard or the

  2  8 sustainable school design protocol is not practicable.

  2  9    (2)  Transmitter buildings, pumping stations, hospitals,

  2 10 research facilities primarily used for sponsored laboratory

  2 11 experimentation, laboratory research, or laboratory training

  2 12 in research methods, or other similar building types as

  2 13 determined by the department.

  2 14    5.  "Public funds" means all funds that are public funds

  2 15 within the meaning of section 12C.1, subsection 2.

  2 16    6.  "Public school district" means a school district

  2 17 eligible to receive state basic education moneys and tax funds

  2 18 collected pursuant to chapter 423E.

  2 19    7.  "State agency" means any executive, judicial, or

  2 20 legislative department, commission, board, institution,

  2 21 division, bureau, office, agency, or other entity of state

  2 22 government of this state.

  2 23    8.  "Sustainable school design protocol" means a school

  2 24 design protocol and related information developed by the state

  2 25 board of regents, the state board of education, and the Iowa

  2 26 association of community college trustees, in conjunction with

  2 27 public school districts and the department of education.

  2 28    Sec. 3.  NEW SECTION.  473C.3  STATE AGENCY PROJECTS.

  2 29    1.  All major facility projects of a state agency financed

  2 30 through an appropriation from the general assembly shall be

  2 31 designed, constructed, and certified to at least the LEED

  2 32 silver standard.  This subsection applies to major facility

  2 33 projects that have not entered the design phase prior to July

  2 34 1, 2008, and to the extent appropriate LEED silver standards

  2 35 exist for that type of building or facility.
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  3  1    2.  When the LEED silver standard is determined not to be

  3  2 practicable for a project, it must be determined if any LEED

  3  3 standard is practicable for the project.  If LEED standards

  3  4 are not followed for the project, the state agency shall

  3  5 report these reasons to the department.

  3  6    3.  a.  A state agency shall monitor and document ongoing

  3  7 operating savings resulting from major facility projects

  3  8 designed, constructed, and certified as required under this

  3  9 section.

  3 10    b.  A state agency shall report annually to the department

  3 11 of administrative services on major facility projects and

  3 12 operating savings.

  3 13    4.  The department of administrative services shall

  3 14 consolidate the reports required in subsection 3 into one

  3 15 report and report to the governor, the director of the office

  3 16 of energy independence, and the general assembly by September

  3 17 1 of each even=numbered year beginning in 2010 and ending in

  3 18 2020.  In the report, the department of administrative

  3 19 services shall also report on the implementation of this

  3 20 chapter, including reasons why the LEED silver standard was

  3 21 not used as required by this section.  The department of

  3 22 administrative services shall make recommendations regarding

  3 23 the ongoing implementation of this chapter, including a

  3 24 discussion of incentives and disincentives related to

  3 25 implementing this chapter.

  3 26    Sec. 4.  NEW SECTION.  473C.4  PUBLIC SCHOOL AND

  3 27 INSTITUTIONS OF HIGHER LEARNING PROJECTS.

  3 28    1.  All major facility projects of a public school district

  3 29 or institution of higher learning financed in whole or in part

  3 30 through public funds shall be designed and constructed to at

  3 31 least the LEED silver standard or the sustainable school

  3 32 design protocol.  To the extent appropriate LEED silver or

  3 33 sustainable school design protocol standards exist for the

  3 34 type of building or facility, this subsection applies to major

  3 35 facility projects that have not received project approval from
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  4  1 the director of the department of education prior to July 1,

  4  2 2008.

  4  3    2.  When the LEED silver standard is determined not to be

  4  4 practicable for a project, it must be determined if any LEED

  4  5 standard is practicable for the project.  If LEED standards or

  4  6 the sustainable school design protocol is not followed for the

  4  7 project, the public school district or institution of higher

  4  8 learning shall report these reasons to the department.

  4  9    3.  Public school districts and institutions of higher

  4 10 learning under this section shall do all of the following:

  4 11    a.  Monitor and document appropriate operating benefits and

  4 12 savings resulting from major facility projects designed and

  4 13 constructed as required under this section for a minimum of

  4 14 five years following acceptance of a project receiving state

  4 15 funding.

  4 16    b.  Report annually to the director of the department of

  4 17 education.  The form and content of each report must be

  4 18 mutually developed by the department of education in

  4 19 consultation with public school districts and the state board

  4 20 of regents.

  4 21    4.  The director of the department of education shall

  4 22 consolidate the reports required in subsection 3 into one

  4 23 report and report to the governor, the director of the office

  4 24 of energy independence, and the general assembly by September

  4 25 1 of each even=numbered year beginning in 2010 and ending in

  4 26 2020.  In its report, the director of the department of

  4 27 education shall also report on the implementation of this

  4 28 chapter, including reasons why the LEED silver standard or

  4 29 sustainable school design protocol was not used as required by

  4 30 this section.  The director of the department of education

  4 31 shall make recommendations regarding the ongoing

  4 32 implementation of this chapter, including a discussion of

  4 33 incentives and disincentives related to implementing this

  4 34 chapter.

  4 35    5.  The state board of education, in consultation with the
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  5  1 director of the department of education, shall develop and

  5  2 issue guidelines for administering this chapter for public

  5  3 school districts and community colleges.  The state board of

  5  4 regents shall develop and issue guidelines for administering

  5  5 this chapter for institutions of higher learning.  The purpose

  5  6 of the guidelines is to define a procedure and method for

  5  7 employing and verifying compliance with the LEED silver

  5  8 standard or the sustainable school design protocol.

  5  9    6.  The director of the department of education shall

  5 10 establish a school facilities advisory committee as a high=

  5 11 performance buildings advisory committee comprised of affected

  5 12 public schools, the state board of education, the state board

  5 13 of regents, the department, the director of the department of

  5 14 education, the Iowa association of community college trustees,

  5 15 and others at the director of the department of education's

  5 16 discretion to provide advice on implementing this chapter.

  5 17 Among other duties, the advisory committee shall make

  5 18 recommendations regarding an education and training process

  5 19 and an ongoing evaluation or feedback process to help the

  5 20 director of the department of education and the state board of

  5 21 education implement this chapter.

  5 22    Sec. 5.  NEW SECTION.  473C.5  REPORT TO GENERAL ASSEMBLY.

  5 23    On or before January 1, 2011, the department of

  5 24 administrative services and the director of the department of

  5 25 education, in consultation with the director of the office of

  5 26 energy independence, shall summarize the reports submitted

  5 27 under sections 473C.3 and 473C.4 and submit the individual

  5 28 reports to the legislative capital projects committee, the

  5 29 legislative standing committees on commerce, and the

  5 30 legislative standing committees on education for review of the

  5 31 program's performance and consideration of any changes that

  5 32 may be needed to adapt the program to any new or modified

  5 33 standards for high=performance buildings that meet the intent

  5 34 of this chapter.

  5 35    Sec. 6.  NEW SECTION.  473C.6  IMPLEMENTATION.
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  6  1    1.  a.  The department of administrative services, in

  6  2 consultation with affected state agencies, shall develop and

  6  3 issue guidelines for administering this chapter for state

  6  4 agencies.  The purpose of the guidelines is to define a

  6  5 procedure and method for employing and verifying activities

  6  6 necessary for certification to at least the LEED silver

  6  7 standard for major facility projects.

  6  8    b.  The department of administrative services and the

  6  9 department of education shall amend any fee schedules for

  6 10 architectural and engineering services to accommodate the

  6 11 requirements in the design of major facility projects under

  6 12 this chapter.

  6 13    c.  Major facility projects designed to meet standards

  6 14 identified in this chapter must include building commissioning

  6 15 as a critical cost=saving part of the construction process.

  6 16 This process includes input from the project design and

  6 17 construction teams and the project ownership representatives.

  6 18    d.  As provided in the request for proposals for

  6 19 construction services, the department of administrative

  6 20 services shall hold a preproposal conference for prospective

  6 21 bidders to discuss compliance with and achievement of

  6 22 standards identified in this chapter for prospective

  6 23 respondents.

  6 24    2.  The department of administrative services shall create

  6 25 a high=performance buildings advisory committee comprised of

  6 26 representatives from the design and construction industry

  6 27 involved in public works contracting, personnel from the

  6 28 affected state agencies responsible for overseeing public

  6 29 works projects, the state board of education, the department

  6 30 of education, and others at the department of administrative

  6 31 services' discretion to provide advice on implementing this

  6 32 chapter.  Among other duties, the advisory committee shall

  6 33 make recommendations regarding an education and training

  6 34 process and an ongoing evaluation or feedback process to help

  6 35 the department of administrative services implement this
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  7  1 chapter.

  7  2    Sec. 7.  NEW SECTION.  473C.7  RULES.

  7  3    1.  The department of administrative services, the

  7  4 department of education, and the state board of regents shall

  7  5 adopt rules pursuant to chapter 17A to administer this

  7  6 chapter.

  7  7    2.  In adopting implementation rules, the department of

  7  8 education and the state board of regents, in consultation with

  7  9 the department of administrative services, shall review and

  7 10 modify any other requirement for energy conservation by public

  7 11 schools and institutions of higher learning.

  7 12    3.  In adopting implementation rules, the department of

  7 13 education, in consultation with the state board of education,

  7 14 shall do all of the following:

  7 15    a.  Review private and public utility providers' capacity

  7 16 and financial and technical assistance programs for affected

  7 17 public school districts to monitor and report utility

  7 18 consumption for purposes of reporting to the director of the

  7 19 department of education as provided in section 473C.4.

  7 20    b.  Coordinate with the department of administrative

  7 21 services, the state board of health, the department of natural

  7 22 resources, federal agencies, and other affected agencies as

  7 23 appropriate in their consideration of rules to implement this

  7 24 section.

  7 25    Sec. 8.  NEW SECTION.  473C.8  NONLIABILITY.

  7 26    A member of the design or construction team shall not be

  7 27 held liable for the failure of a major facility project to

  7 28 meet the LEED silver standard or other LEED standard

  7 29 established for the project as long as a good faith attempt

  7 30 was made to achieve the LEED standard set for the project.

  7 31    Sec. 9.  NEW SECTION.  473C.9  HOUSING PROJECTS EXEMPT.

  7 32    Affordable housing projects funded through the Iowa finance

  7 33 authority are exempt from the provisions of this chapter.

  7 34    Sec. 10.  NEW SECTION.  262.101  HIGH=PERFORMANCE ENERGY

  7 35 STANDARDS.
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  8  1    An institution of higher education under the board's

  8  2 control shall comply with high=performance public building

  8  3 requirements under chapter 473C.

  8  4    Sec. 11.  Section 279.39, Code 2007, is amended to read as

  8  5 follows:

  8  6    279.39  SCHOOL BUILDINGS == HIGH=PERFORMANCE ENERGY

  8  7 STANDARDS.

  8  8    1.  The board of any school corporation shall establish

  8  9 attendance centers and provide suitable buildings for each

  8 10 school in the district and may at the regular or a special

  8 11 meeting call a special election to submit to the registered

  8 12 voters of the district the question of voting a tax or

  8 13 authorizing the board to issue bonds, or both.

  8 14    2.  Public school districts shall comply with high=

  8 15 performance public building requirements under chapter 473C.
  8 16                           EXPLANATION

  8 17    This bill requires certain public buildings to meet certain

  8 18 green building rating standards as high=performance public

  8 19 buildings.  The bill requires all major facility projects of a

  8 20 state agency, institution of higher learning, or public school

  8 21 district that receives an appropriation of state funds from

  8 22 the general assembly and which have not entered the design

  8 23 phase by July 1, 2008, to be designed, constructed, and

  8 24 certified to certain standards of the United States building

  8 25 council leadership in energy and environmental design green

  8 26 building rating standard otherwise called the LEED silver

  8 27 standard.

  8 28    The bill provides that when it is determined that LEED

  8 29 standards are not practicable for a project, the department of

  8 30 administrative services or department of education must be

  8 31 notified and reasons for that determination documented.  The

  8 32 bill requires state agencies, public school districts, and

  8 33 institutions of higher learning to monitor and document

  8 34 ongoing operating savings resulting from the construction

  8 35 project, and imposes reporting requirements to the governor,
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  9  1 director of the office of energy independence, and members of

  9  2 the general assembly.

  9  3    The bill provides for the formation of a high=performance

  9  4 buildings advisory committee and a school facilities advisory

  9  5 committee comprised of designated representatives to make

  9  6 recommendations regarding an education and training process

  9  7 and an ongoing evaluation and feedback process to help the

  9  8 departments of administrative services and education implement

  9  9 the bill's provisions.

  9 10    The bill provides that a member of a design or construction

  9 11 team shall not be held liable for the failure of a project to

  9 12 meet the LEED standards as long as a good faith effort was

  9 13 made, exempts affordable housing projects funded through the

  9 14 Iowa finance authority from the bill's provisions, and makes

  9 15 conforming changes to related Code sections.

  9 16 LSB 6297HH 82

  9 17 rn/rj/5

 PRINT "[ /Dest /HF2429 /View [ /XYZ null 719.25 null ] /DEST pdfmark " HF 2429

House File 2429 - Introduced
                                      HOUSE FILE       
                                      BY  WINDSCHITL

    Passed House, Date               Passed Senate,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to the issuance of weapons permits by a county

  2    sheriff or the commissioner of public safety.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6143YH 82

  5 rh/rj/14
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  1  1    Section 1.  Section 724.6, subsection 1, Code 2007, is

  1  2 amended to read as follows:

  1  3    1.  A person may shall be issued a permit to carry weapons

  1  4 when the person's employment in a private investigation

  1  5 business or private security business licensed under chapter

  1  6 80A, or a person's employment as a peace officer, correctional

  1  7 officer, security guard, bank messenger or other person

  1  8 transporting property of a value requiring security, or in

  1  9 police work, reasonably justifies that person going armed.

  1 10 The permit shall be on a form prescribed and published by the

  1 11 commissioner of public safety, shall identify the holder, and

  1 12 shall state the nature of the employment requiring the holder

  1 13 to go armed.  A permit so issued, other than to a peace

  1 14 officer, shall authorize the person to whom it is issued to go

  1 15 armed anywhere in the state, only while engaged in the

  1 16 employment, and while going to and from the place of the

  1 17 employment.  A permit issued to a certified peace officer

  1 18 shall authorize that peace officer to go armed anywhere in the

  1 19 state at all times.  Permits shall expire twelve months after

  1 20 the date when issued except that permits issued to peace

  1 21 officers and correctional officers are valid through the

  1 22 officer's period of employment unless otherwise canceled.

  1 23 When the employment is terminated, the holder of the permit

  1 24 shall surrender it to the issuing officer for cancellation.

  1 25    Sec. 2.  Section 724.7, Code 2007, is amended to read as

  1 26 follows:

  1 27    724.7  NONPROFESSIONAL PERMIT TO CARRY WEAPONS.

  1 28    Any person who can reasonably justify going armed may shall
  1 29 be issued a nonprofessional permit to carry weapons.  Such

  1 30 permits shall be on a form prescribed and published by the

  1 31 commissioner of public safety, which shall be readily

  1 32 distinguishable from the professional permit, and shall

  1 33 identify the holder thereof, and state the reason for the

  1 34 issuance of the permit, and the limits of the authority

  1 35 granted by such permit.  All permits so issued shall be for a
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  2  1 definite period as established by the issuing officer, but in

  2  2 no event shall exceed a period of twelve months.

  2  3    Sec. 3.  Section 724.11, Code 2007, is amended to read as

  2  4 follows:

  2  5    724.11  ISSUANCE OF PERMIT TO CARRY WEAPONS.

  2  6    Applications for permits to carry weapons shall be made to

  2  7 the sheriff of the county in which the applicant resides.

  2  8 Applications from persons who are nonresidents of the state,

  2  9 or whose need to go armed arises out of employment by the

  2 10 state, shall be made to the commissioner of public safety.  In

  2 11 either case, the issuance of the permit shall be by and at the

  2 12 discretion of the sheriff or commissioner, who shall, before

  2 13 issuing issue the permit, determine that if the sheriff or

  2 14 commissioner determines that the requirements of sections

  2 15 724.6 to 724.10 have been satisfied.  However, the training

  2 16 program requirements in section 724.9 may be waived for

  2 17 renewal permits.  The issuing officer shall collect a fee of

  2 18 ten dollars, except from a duly appointed peace officer or

  2 19 correctional officer, for each permit issued.  Renewal permits

  2 20 or duplicate permits shall be issued for a fee of five

  2 21 dollars.  The issuing officer shall notify the commissioner of

  2 22 public safety of the issuance of any permit at least monthly

  2 23 and forward to the commissioner an amount equal to two dollars

  2 24 for each permit issued and one dollar for each renewal or

  2 25 duplicate permit issued.  All such fees received by the

  2 26 commissioner shall be paid to the treasurer of state and

  2 27 deposited in the operating account of the department of public

  2 28 safety to offset the cost of administering this chapter.  Any

  2 29 unspent balance as of June 30 of each year shall revert to the

  2 30 general fund as provided by section 8.33.

  2 31                           EXPLANATION

  2 32    This bill relates to the issuance of weapons permits by a

  2 33 county sheriff or the commissioner of public safety.

  2 34    Current law provides that a county sheriff in the county in

  2 35 which an applicant for a weapons permit resides, or the
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  3  1 commissioner of public safety, if the applicant is a

  3  2 nonresident of the state, has discretion in determining

  3  3 whether or not to issue a concealed weapons permit to an

  3  4 applicant after the sheriff or the commissioner determines the

  3  5 applicant meets certain requirements.  The bill eliminates

  3  6 that discretion and provides that the county sheriff or the

  3  7 commissioner of public safety shall issue a permit to carry

  3  8 weapons upon determining that the requirements have been

  3  9 satisfied.

  3 10 LSB 6143YH 82

  3 11 rh/rj/14
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House File 2430 - Introduced
                                       HOUSE FILE       
                                       BY  KRESSIG

                                       (COMPANION TO 6151SS BY DOTZLER)

    Passed House, Date               Passed Senate,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to the authority of a public agency to spend

  2    property tax revenues under a contract or agreement with

  3    another public or private agency.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6151HH 82

  6 md/sc/14
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  1  1    Section 1.  Section 28E.4, Code 2007, is amended to read as

  1  2 follows:

  1  3    28E.4  AGREEMENT WITH OTHER AGENCIES.

  1  4    Any public agency of this state may enter into an agreement

  1  5 with one or more public or private agencies for joint or

  1  6 cooperative action pursuant to the provisions of this chapter,

  1  7 including the creation of a separate entity to carry out the

  1  8 purpose of the agreement.  Appropriate action by ordinance,

  1  9 resolution or otherwise pursuant to law of the governing

  1 10 bodies involved shall be necessary before any such agreement

  1 11 may enter into force.  Nothing in this chapter shall be

  1 12 construed to limit a public agency's authority to appropriate

  1 13 or expend property tax revenues to carry out a duty specified

  1 14 in an agreement with another public agency or a private

  1 15 agency.
  1 16    Sec. 2.  Section 28E.12, Code 2007, is amended to read as

  1 17 follows:

  1 18    28E.12  CONTRACT WITH OTHER AGENCIES.

  1 19    Any one or more public agencies may contract with any one

  1 20 or more other public agencies to perform any governmental

  1 21 service, activity, or undertaking which any of the public

  1 22 agencies entering into the contract is authorized by law to

  1 23 perform, provided that such contract shall be authorized by

  1 24 the governing body of each party to the contract.  Such

  1 25 contract shall set forth fully the purposes, powers, rights,

  1 26 objectives, and responsibilities of the contracting parties.

  1 27 Nothing in this chapter shall be construed to limit a public

  1 28 agency's authority to appropriate or expend property tax

  1 29 revenues to carry out a duty specified in a contract with

  1 30 another public agency to provide a governmental service.
  1 31                           EXPLANATION

  1 32    This bill amends Code section 28E.4, relating to agreements

  1 33 between public agencies and other public or private agencies

  1 34 to provide a governmental service, and Code section 28E.12,

  1 35 relating to contracts between public agencies to provide a
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  2  1 governmental service, by specifying that the provisions of

  2  2 Code chapter 28E shall not be construed to limit a public

  2  3 agency's authority to appropriate or expend property tax

  2  4 revenues to carry out a duty specified in an agreement with

  2  5 another public agency or a private agency, or a contract with

  2  6 another public agency to provide a governmental service.

  2  7 LSB 6151HH 82

  2  8 md/sc/14
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House File 2431 - Introduced
                                       HOUSE FILE       
                                       BY  STRUYK and KAUFMANN

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act providing appropriations to support the farm=to=school

  2    program.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5731HH 82

  5 da/nh/5
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  1  1    Section 1.  APPROPRIATION == FARM=TO=SCHOOL PROGRAM.

  1  2    1.  There is appropriated from the general fund of the

  1  3 state to the department of agriculture and land stewardship

  1  4 for the designated fiscal years the following amounts, or so

  1  5 much thereof as is necessary, to provide grants to schools as

  1  6 part of the farm=to=school program as provided in chapter

  1  7 190A:

  1  8    a.  For the fiscal year beginning July 1, 2008, and ending

  1  9 June 30, 2009, to provide grants of one thousand dollars each

  1 10 to fifty schools:

  1 11 .................................................. $     50,000

  1 12    b.  For the fiscal year beginning July 1, 2009, and ending

  1 13 June 30, 2010, to provide grants of five hundred dollars each

  1 14 to fifty schools:

  1 15 .................................................. $     25,000

  1 16    2.  The grants shall be used to provide schools with fresh

  1 17 and minimally processed food produced by Iowa farmers or

  1 18 minimally processed food derived from commodities produced by

  1 19 Iowa farmers for inclusion in school meals and snacks,

  1 20 encourage children to develop healthy eating habits, and

  1 21 provide Iowa farmers access to consumer markets.

  1 22    3.  An elementary or secondary public or nonpublic school

  1 23 in this state is eligible to participate in the program.  A

  1 24 school shall submit an application for a grant as provided by

  1 25 the department.  The farm=to=school council created in section

  1 26 190A.2 shall award the grants.

  1 27    4.  The department of agriculture and land stewardship

  1 28 shall cooperate with the department of education in

  1 29 administering this section.

  1 30                           EXPLANATION

  1 31    This bill appropriates moneys to the department of

  1 32 agriculture and land stewardship for FY 2008=2009 and FY

  1 33 2009=2010 to support the farm=to=school program in Code

  1 34 chapter 190A enacted by the general assembly in 2007 to

  1 35 encourage and promote the purchase of locally and regionally
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  2  1 produced or processed food produced by Iowa farmers in order

  2  2 to improve child nutrition and strengthen local and regional

  2  3 farm economies.

  2  4    The bill provides for the allocation of grants to provide

  2  5 schools with fresh and minimally processed food for inclusion

  2  6 in school meals and snacks, encourage children to develop

  2  7 healthy eating habits, and provide Iowa farmers access to

  2  8 consumer markets.  The allocations are to be made by the

  2  9 farm=to=school council established in Code section 190A.2.

  2 10 The department of agriculture and land stewardship is required

  2 11 to cooperate with the department of education in administering

  2 12 the bill.

  2 13 LSB 5731HH 82

  2 14 da/nh/5.1
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House File 2432 - Introduced
                                       HOUSE FILE       
                                       BY  STRUYK

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act establishing a rural community dentist loan repayment

  2    program and fund.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6009YH 82

  5 kh/nh/24
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  1  1    Section 1.  NEW SECTION.  261.23A  RURAL COMMUNITY DENTIST

  1  2 LOAN REPAYMENT PROGRAM == FUND.

  1  3    1.  A rural community dentist loan repayment program is

  1  4 established to be administered by the college student aid

  1  5 commission for dentists who agree to practice in an eligible

  1  6 rural community in this state.

  1  7    2.  A dentist who graduated from the university of Iowa

  1  8 college of dentistry shall be eligible for the rural community

  1  9 dentist loan repayment program if the dentist agrees to

  1 10 practice in an eligible rural community in this state.  The

  1 11 university of Iowa college of dentistry shall recruit and

  1 12 place dentists in rural communities that have agreed to

  1 13 provide additional funds for the dentist's loan repayment.

  1 14 The contract for the loan repayment shall stipulate the time

  1 15 period the dentist shall practice in an eligible rural

  1 16 community in this state and shall also stipulate that the

  1 17 dentist repay any funds paid on the dentist's loan by the

  1 18 commission if the dentist fails to practice in an eligible

  1 19 rural community in this state for the required period of time.

  1 20    3.  For purposes of this subsection, "eligible rural

  1 21 community" means a rural community in this state underserved

  1 22 by dentists that agrees to match state funds provided on at

  1 23 least a dollar=for=dollar basis for the loan repayment of a

  1 24 dentist who practices in the eligible rural community.

  1 25    4.  A rural community dentist loan repayment fund is

  1 26 created in the state treasury as a separate fund under the

  1 27 control of the commission.  The fund is created for deposit of

  1 28 moneys appropriated to or received by the commission for use

  1 29 under the program.  Notwithstanding section 8.33, any balance

  1 30 in the fund on June 30 of any fiscal year shall not revert to

  1 31 the general fund of the state but shall remain in the fund for

  1 32 additional loan repayment in accordance with this section.

  1 33 Notwithstanding section 12C.7, subsection 2, interest or

  1 34 earnings on moneys in the rural community dentist loan

  1 35 repayment fund shall be credited to the fund.
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  2  1    5.  The commission shall adopt rules pursuant to chapter

  2  2 17A to administer this section.

  2  3                           EXPLANATION

  2  4    This bill establishes a rural community dentist loan

  2  5 repayment program to be administered by the college student

  2  6 aid commission for dentists who graduated from the university

  2  7 of Iowa college of dentistry and who agree to serve in

  2  8 eligible rural communities for a time agreed to by the dentist

  2  9 and the commission.  An eligible rural community is a rural

  2 10 community underserved by dentists that agrees to match state

  2 11 funds provided for the dentist's loans on at least a $1=for=$1

  2 12 basis.

  2 13    The rural community dentist loan repayment fund is created

  2 14 in the state treasury as a separate fund under the control of

  2 15 the commission.  The fund is created for deposit of moneys

  2 16 appropriated to or received by the commission for use under

  2 17 the program.  Moneys in the fund do not revert to the general

  2 18 fund but remain in the fund for additional rural community

  2 19 dentist loan repayment.  Interest or earnings on moneys in the

  2 20 fund are credited to the fund.

  2 21 LSB 6009YH 82

  2 22 kh/nh/24
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House File 2433 - Introduced
                                       HOUSE FILE       
                                       BY  D. OLSON

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act providing for the biennial election of directors of school

  2    districts, merged areas, and area education agencies, and

  3    including effective date and transition provisions.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 5622HH 82

  6 sc/nh/8

House File 2433 - Introduced continued
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  1  1    Section 1.  Section 39.24, Code 2007, is amended to read as

  1  2 follows:

  1  3    39.24  SCHOOL OFFICERS.

  1  4    Members of boards of directors of community and independent

  1  5 school districts, and boards of directors of merged areas

  1  6 shall be elected at the school election.  Their terms of

  1  7 office shall be three four years, except as otherwise provided

  1  8 by section 260C.11 or , 260C.13, 275.23A, 275.37, or 275.37A.

  1  9    Sec. 2.  Section 260C.11, unnumbered paragraph 1, Code

  1 10 2007, is amended to read as follows:

  1 11    The governing board of a merged area is a board of

  1 12 directors composed of one member elected from each director

  1 13 district in the area by the electors of the respective

  1 14 district.  Members of the board shall be residents of the

  1 15 district from which elected.  Successors shall be chosen at

  1 16 the annual regular school elections for members whose terms

  1 17 expire.  The term of a member of the board of directors is

  1 18 three four years and commences at the organization meeting.

  1 19 Vacancies on the board shall be filled at the next regular

  1 20 meeting of the board by appointment by the remaining members

  1 21 of the board.  A member so chosen shall be a resident of the

  1 22 district in which the vacancy occurred and shall serve until a

  1 23 member is elected pursuant to section 69.12 to fill the

  1 24 vacancy for the balance of the unexpired term.  A vacancy is

  1 25 defined in section 277.29.  A member shall not serve on the

  1 26 board of directors who is a member of a board of directors of

  1 27 a local school district or a member of an area education

  1 28 agency board.

  1 29    Sec. 3.  Section 260C.12, unnumbered paragraph 1, Code

  1 30 2007, is amended to read as follows:

  1 31    The board of directors of the merged area shall organize at

  1 32 the first regular meeting in October of each year December

  1 33 following the regular school election.  Organization of the

  1 34 board shall be effected by the election of a president and

  1 35 other officers from the board membership as board members
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  2  1 determine.  The board of directors shall appoint a secretary

  2  2 and a treasurer who shall each give bond as prescribed in

  2  3 section 291.2 and who shall each receive the salary determined

  2  4 by the board.  The secretary and treasurer shall perform

  2  5 duties under chapter 291 and additional duties the board of

  2  6 directors deems necessary.  However, the board may appoint one

  2  7 person to serve as the secretary and treasurer.  If one person

  2  8 serves as the secretary and treasurer, only one bond is

  2  9 necessary for that person.  The frequency of meetings other

  2 10 than organizational meetings shall be as determined by the

  2 11 board of directors but the president or a majority of the

  2 12 members may call a special meeting at any time.

  2 13    Sec. 4.  Section 260C.13, subsection 1, Code 2007, is

  2 14 amended to read as follows:

  2 15    1.  The board of a merged area may change the number of

  2 16 directors on the board and shall make corresponding changes in

  2 17 the boundaries of director districts.  Changes shall be

  2 18 completed not later than June 1 for the regular school

  2 19 election to be held the next following September 1 of the year

  2 20 of the regular school election.  As soon as possible after

  2 21 adoption of the boundary changes, notice of changes in the

  2 22 director district boundaries shall be submitted by the merged

  2 23 area to the county commissioner of elections in all counties

  2 24 included in whole or in part in the merged area.

  2 25    Sec. 5.  Section 260C.15, subsection 1, Code 2007, is

  2 26 amended to read as follows:

  2 27    1.  Regular elections held annually by the merged area for

  2 28 the election of members of the board of directors as required

  2 29 by section 260C.11, for the renewal of the twenty and

  2 30 one=fourth cents per thousand dollars of assessed valuation

  2 31 levy authorized in section 260C.22, or for any other matter

  2 32 authorized by law and designated for election by the board of

  2 33 directors of the merged area, shall be held on the date of the

  2 34 school election as fixed by section 277.1.  The election

  2 35 notice shall be made a part of the local school election
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  3  1 notice published as provided in section 49.53 in each local

  3  2 school district where voting is to occur in the merged area

  3  3 election and the election shall be conducted by the county

  3  4 commissioner of elections pursuant to chapters 39 to through
  3  5 53 and section 277.20.

  3  6    Sec. 6.  Section 260C.22, subsection 1, paragraph a, Code

  3  7 2007, is amended to read as follows:

  3  8    a.  In addition to the tax authorized under section

  3  9 260C.17, the voters in any a merged area may at the annual
  3 10 regular school election vote a tax not exceeding twenty and

  3 11 one=fourth cents per thousand dollars of assessed value in any

  3 12 one year for a period not to exceed ten years for the purchase

  3 13 of grounds, construction of buildings, payment of debts

  3 14 contracted for the construction of buildings, purchase of

  3 15 buildings and equipment for buildings, and the acquisition of

  3 16 libraries, for the purpose of paying costs of utilities, and

  3 17 for the purpose of maintaining, remodeling, improving, or

  3 18 expanding the community college of the merged area.  If the

  3 19 tax levy is approved under this section, the costs of

  3 20 utilities shall be paid from the proceeds of the levy.  The

  3 21 tax shall be collected by the county treasurers and remitted

  3 22 to the treasurer of the merged area as provided in section

  3 23 331.552, subsection 29.  The proceeds of the tax shall be

  3 24 deposited in a separate and distinct fund to be known as the

  3 25 voted tax fund, to be paid out upon warrants drawn by the

  3 26 president and secretary of the board of directors of the

  3 27 merged area district for the payment of costs incurred in

  3 28 providing the school facilities for which the tax was voted.

  3 29    Sec. 7.  Section 273.8, subsections 1, 6, and 7, Code 2007,

  3 30 are amended to read as follows:

  3 31    1.  BOARD OF DIRECTORS.  The board of directors of an area

  3 32 education agency shall consist of not less than five nor more

  3 33 than nine members, each a resident of and elected in the

  3 34 manner provided in this section from a director district that

  3 35 is approximately equal in population to the other director
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  4  1 districts in the area education agency.  Each director shall

  4  2 serve a three=year four=year term which commences at the

  4  3 organization meeting.

  4  4    6.  CHANGE IN DIRECTORS.  The board of an area education

  4  5 agency may change the number of directors on the board and

  4  6 shall make corresponding changes in the boundaries of director

  4  7 districts.  Changes shall be completed not later than July
  4  8 September 1 of a fiscal year the odd=numbered year for the

  4  9 director district conventions to be held the following

  4 10 September November.

  4 11    7.  BOUNDARY LINE CHANGES.  To the extent possible the

  4 12 board shall provide that changes in the boundary lines of

  4 13 director districts of area education agencies shall not

  4 14 lengthen or diminish the term of office of a director of an

  4 15 area education agency board.  Initial terms of office shall be

  4 16 set by the board so that as nearly as possible the terms of

  4 17 one=third one=half of the members expire annually biennially.

  4 18    Sec. 8.  Section 273.8, subsection 2, paragraphs a and b,

  4 19 Code 2007, are amended to read as follows:

  4 20    a.  Notice of the election shall be published by the area

  4 21 education agency administrator not later than July September
  4 22 15 of the odd=numbered year in at least one newspaper of

  4 23 general circulation in the director district.  The cost of

  4 24 publication shall be paid by the area education agency.

  4 25    b.  A candidate for election to the area education agency

  4 26 board shall file a statement of candidacy with the area

  4 27 education agency secretary not later than August October 15 of

  4 28 the odd=numbered year, on forms prescribed by the department

  4 29 of education.  The statement of candidacy shall include the

  4 30 candidate's name, address, and school district.  The list of

  4 31 candidates shall be sent by the secretary of the area

  4 32 education agency in ballot form by certified mail to the

  4 33 presidents of the boards of directors of all school districts

  4 34 within the director district not later than September November
  4 35 1.  In order for the ballot to be counted, the ballot must be
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  5  1 received in the secretary's office by the end of the normal

  5  2 business day on September November 30 or be clearly postmarked

  5  3 by an officially authorized postal service not later than

  5  4 September November 29 and received by the secretary not later

  5  5 than noon on the first Monday following September November 30.

  5  6    Sec. 9.  Section 273.8, subsection 4, unnumbered paragraph

  5  7 1, Code 2007, is amended to read as follows:

  5  8    The board of directors of each area education agency shall

  5  9 meet and organize at the first regular meeting in October of

  5 10 each year December following the regular school election at a

  5 11 suitable place designated by the president.  Directors whose

  5 12 terms commence at the organization meeting shall qualify by

  5 13 taking the oath of office required by section 277.28 at or

  5 14 before the organization meeting.

  5 15    Sec. 10.  Section 274.7, Code 2007, is amended to read as

  5 16 follows:

  5 17    274.7  DIRECTORS.

  5 18    The affairs of each school corporation shall be conducted

  5 19 by a board of directors, the members of which in all community

  5 20 or independent school districts shall be chosen for a term of

  5 21 three four years.

  5 22    Sec. 11.  Section 275.1, subsections 2 and 5, Code 2007,

  5 23 are amended to read as follows:

  5 24    2.  "Initial board" means the board of a newly reorganized

  5 25 district that is selected pursuant to section 275.25 or 275.41

  5 26 and functions until the organizational meeting following the

  5 27 fourth third regular school election held after the effective

  5 28 date of the reorganization.

  5 29    5.  "Regular board" means the board of a reorganized

  5 30 district that begins to function at the organizational meeting

  5 31 following the fourth third regular school election held after

  5 32 the effective date of the school reorganization, and is

  5 33 comprised of members who were elected to the current terms or

  5 34 were appointed to replace members who were elected.

  5 35    Sec. 12.  Section 275.12, subsection 2, Code 2007, is
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  6  1 amended to read as follows:

  6  2    2.  The petition filed under subsection 1 shall also state

  6  3 the name of the proposed school district and the number of

  6  4 directors which may be either five or seven and the method of

  6  5 election of the school directors of the proposed district.

  6  6 The method of election of the directors shall be one of the

  6  7 following optional plans:

  6  8    a.  Election at large from the entire district by the

  6  9 electors of the entire district.

  6 10    b.  Division of the entire school district into designated

  6 11 geographical single director or multi=director subdistricts on

  6 12 the basis of population for each director, to be known as

  6 13 director districts, each of which director districts shall be

  6 14 represented on the school board by one or more directors who

  6 15 shall be residents of the director district but who shall be

  6 16 elected by the vote of the electors of the entire school

  6 17 district.  The boundaries of the director districts and the

  6 18 area and population included within each district shall be

  6 19 such as justice, equity, and the interests of the people may

  6 20 require.  Changes in the boundaries of director districts

  6 21 shall not be made during a period commencing sixty days prior

  6 22 to the date of the annual regular school election.  Insofar As

  6 23 far as may be practicable, the boundaries of the districts

  6 24 shall follow established political or natural geographical

  6 25 divisions.

  6 26    c.  Election of not more than one=half of the total number

  6 27 of school directors at large from the entire district and the

  6 28 remaining directors from and as residents of designated

  6 29 single=member or multimember director districts into which the

  6 30 entire school district shall be divided on the basis of

  6 31 population for each director.  In such case, all directors

  6 32 shall be elected by the electors of the entire school

  6 33 district.  Changes in the boundaries of director districts

  6 34 shall not be made during a period commencing sixty days prior

  6 35 to the date of the annual regular school election.

House File 2433 - Introduced continued

  7  1    d.  Division of the entire school district into designated

  7  2 geographical single director or multi=director subdistricts on

  7  3 the basis of population for each director, to be known as

  7  4 director districts, each of which director districts shall be

  7  5 represented on the school board by one or more directors who

  7  6 shall be residents of the director district and who shall be

  7  7 elected by the voters of the director district.  Place of

  7  8 voting in the director districts shall be designated by the

  7  9 commissioner of elections.  Changes in the boundaries of

  7 10 director districts shall not be made during a period

  7 11 commencing sixty days prior to the date of the annual regular
  7 12 school election.

  7 13    e.  In districts having seven directors, election of three

  7 14 directors at large by the electors of the entire district, one
  7 15 no more than two at each annual regular school election, and

  7 16 election of the remaining directors as residents of and by the

  7 17 electors of individual geographic subdistricts established on

  7 18 the basis of population and identified as director districts,

  7 19 no more than two at each regular school election.  Boundaries

  7 20 of the subdistricts shall follow precinct boundaries, insofar
  7 21 as far as practicable, and shall not be changed less than

  7 22 sixty days prior to the annual regular school election.

  7 23    Sec. 13.  Section 275.25, subsection 3, Code 2007, is

  7 24 amended to read as follows:

  7 25    3.  The directors who are elected and qualify to serve

  7 26 shall serve until their successors are elected and qualify.

  7 27 At the special election, the three newly elected director
  7 28 directors receiving the most votes shall be elected to serve

  7 29 until the director's successor qualifies their successors

  7 30 qualify after the fourth third regular school election date

  7 31 occurring after the effective date of the reorganization; and
  7 32 the two newly elected directors receiving the next largest

  7 33 number of votes shall be elected to serve until the directors'

  7 34 successors qualify after the third second regular school

  7 35 election date occurring after the effective date of the
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  8  1 reorganization; and the two newly elected directors receiving

  8  2 the next largest number of votes shall be elected to serve

  8  3 until the directors' successors qualify after the second

  8  4 regular school election date occurring after the effective

  8  5 date of the reorganization.  However, in districts that

  8  6 include all or a part of a city of fifteen thousand or more

  8  7 population and in districts in which the proposition to

  8  8 establish a new corporation provides for the election of seven

  8  9 directors, the three newly elected directors receiving the

  8 10 most votes shall be elected to serve until the directors'

  8 11 successors qualify after the fourth regular school election

  8 12 date occurring after the effective date of the reorganization
  8 13 timelines specified in this subsection for the terms of office

  8 14 apply to the four newly elected directors receiving the most

  8 15 votes and then to the three newly elected directors receiving

  8 16 the next largest number of votes.

  8 17    Sec. 14.  Section 275.37, Code 2007, is amended to read as

  8 18 follows:

  8 19    275.37  INCREASE IN NUMBER OF DIRECTORS.

  8 20    At the next succeeding annual regular school election in a

  8 21 district where the number of directors has been increased from

  8 22 five to seven, and directors are elected at large, there shall

  8 23 be elected a director to succeed each incumbent director whose

  8 24 term is expiring in that year, and two additional directors.

  8 25 Upon organizing as required by section 279.1, either one or

  8 26 two of the newly elected director directors who received the

  8 27 fewest votes in the election shall be assigned a term of

  8 28 either one year or two years if as necessary in order that as

  8 29 nearly as possible one=third one=half of the members of the

  8 30 board shall be elected each year biennially.  If some or all

  8 31 directors are elected from director districts, the board shall

  8 32 assign terms appropriate for the method of election used by

  8 33 the district.

  8 34    Sec. 15.  Section 275.37A, Code 2007, is amended to read as

  8 35 follows:
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  9  1    275.37A  DECREASE IN NUMBER OF DIRECTORS.

  9  2    1.  A change from seven to five directors shall be effected

  9  3 in a district at the first regular school election after

  9  4 authorization by the voters in the following manner:

  9  5    a.  If at the first election in the district there are

  9  6 three four terms expiring, one director three directors shall

  9  7 be elected.  At the second election in that district, if two
  9  8 three terms are expiring, two directors shall be elected.  At

  9  9 the third election in that district, if there are two terms

  9 10 expiring, two directors shall be elected.
  9 11    b.  If at the first election there are two three terms

  9 12 expiring, no two directors shall be elected.  At the second

  9 13 election in that district, if two four terms are expiring, two
  9 14 three directors shall be elected.  At the third election in

  9 15 that district, if there are three terms expiring, three

  9 16 directors shall be elected, two for three years and one for

  9 17 one year.  The newly elected director who received the fewest

  9 18 votes in the election shall be assigned a term of one year.

  9 19    c.  If at the first election there are two terms expiring,

  9 20 no directors shall be elected.  At the second election in that

  9 21 district, if three terms are expiring, three directors shall

  9 22 be elected, two for three years and one for two years.  The

  9 23 newly elected director who received the fewest votes in the

  9 24 election shall be assigned a term of two years.  At the third

  9 25 election in that district, if there are two terms expiring,

  9 26 two directors shall be elected.
  9 27    2.  If some or all of the directors are elected from

  9 28 director districts, the board shall devise a plan to reduce

  9 29 the number of members so that as nearly as possible one=third
  9 30 one=half of the members of the board shall be elected each

  9 31 year biennially and so that each district will be continuously

  9 32 represented.

  9 33    Sec. 16.  Section 275.38, Code 2007, is amended to read as

  9 34 follows:

  9 35    275.38  IMPLEMENTING CHANGED METHOD OF ELECTION.
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 10  1    If change in the method of election of school directors is

 10  2 approved at a regular or special school election, the

 10  3 directors who were serving unexpired terms or were elected

 10  4 concurrently with approval of the change of method shall serve

 10  5 out the terms for which they were elected.  If the plan

 10  6 adopted is that described in section 275.12, subsection 2,

 10  7 paragraph "b," "c," "d," or "e," "b", "c", "d", or "e", the

 10  8 board shall at the earliest practicable time designate the

 10  9 districts from which residents are to be elected as school

 10 10 directors at each of the next three two succeeding annual
 10 11 regular school elections, arranging so far as possible for

 10 12 elections of directors as residents of the respective

 10 13 districts to coincide with the expiration of terms of

 10 14 incumbent members residing in those districts.  If an increase

 10 15 in the size of the board from five to seven members is

 10 16 approved concurrently with the change in method of election of

 10 17 directors, the board shall make the necessary adjustment in

 10 18 the manner prescribed in section 275.37, as well as providing

 10 19 for implementation of the districting plan under this section.

 10 20    Sec. 17.  Section 275.41, subsection 3, Code 2007, is

 10 21 amended to read as follows:

 10 22    3.  Prior to the effective date of the reorganization, the

 10 23 initial board shall approve a plan that commences at the

 10 24 second first regular school election held after the effective

 10 25 date of the merger and is completed at the fourth third
 10 26 regular school election held after the effective date of the

 10 27 merger, to replace the initial board with the regular board.

 10 28 If the petition specifies a number of directors on the regular

 10 29 board to be different from the number of directors on the

 10 30 initial board, the plan shall provide that the number

 10 31 specified in the petition for the regular board is in place by

 10 32 the time the regular board is formed.  The plan shall provide

 10 33 that as nearly as possible one=third one=half of the members

 10 34 of the board shall be elected each year biennially, and if a

 10 35 special election was held to elect a member to create an odd
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 11  1 number of members on the board, the term of that member shall

 11  2 end at the organizational meeting following the fourth third
 11  3 regular school election held after the effective date.

 11  4    Sec. 18.  Section 277.1, Code 2007, is amended to read as

 11  5 follows:

 11  6    277.1  REGULAR ELECTION.

 11  7    The regular election shall be held annually biennially on

 11  8 the second first Tuesday after the first Monday in September
 11  9 November of each odd=numbered year in each school district for

 11 10 the election of officers of the district and merged area and

 11 11 for the purpose of submitting to the voters any matter

 11 12 authorized by law.

 11 13    Sec. 19.  Section 277.20, unnumbered paragraph 1, Code

 11 14 2007, is amended to read as follows:

 11 15    On the next Friday after the regular school election, the
 11 16 The county board of supervisors shall canvass the returns made

 11 17 to the county commissioner of elections from the several

 11 18 precinct polling places and the absentee ballot counting

 11 19 board, ascertain the result of the voting with regard to every

 11 20 matter voted upon and cause a record to be made thereof as

 11 21 required by section 50.24.  Special elections held in school

 11 22 districts shall be canvassed at the time and in the manner

 11 23 required by that section.  The board shall declare the results

 11 24 of the voting for members of boards of directors of school

 11 25 corporations nominated pursuant to section 277.4, and the

 11 26 commissioner shall at once issue a certificate of election to

 11 27 each person declared elected.  The board shall also declare

 11 28 the results of the voting on any public question submitted to

 11 29 the voters of a single school district, and the commissioner

 11 30 shall certify the result as required by section 50.27.

 11 31    Sec. 20.  Section 277.25, Code 2007, is amended to read as

 11 32 follows:

 11 33    277.25  DIRECTORS IN NEW DISTRICTS.

 11 34    At the first election in newly organized districts the

 11 35 directors shall be elected as follows:
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 12  1    1.  In districts having three directors, one director two

 12  2 directors shall be elected for one year, one for two years,

 12  3 and one for three four years.

 12  4    2.  In districts having five directors, two three shall be

 12  5 elected for one year, two for two years, and one two for three
 12  6 four years.

 12  7    3.  In districts having seven directors, two four shall be

 12  8 elected for one year, two for two years, and three for three
 12  9 four years.

 12 10    Sec. 21.  Section 278.2, unnumbered paragraph 2, Code 2007,

 12 11 is amended to read as follows:

 12 12    Petitions filed under this section shall be filed with the

 12 13 secretary of the school board at least seventy=five days

 12 14 before the date of the annual regular school election, if the

 12 15 question is to be included on the ballot at that election.

 12 16 The petition shall include the signatures of the petitioners,

 12 17 a statement of their place of residence, and the date on which

 12 18 they signed the petition.

 12 19    Sec. 22.  EFFECTIVE DATE AND TRANSITION PROVISIONS.  This

 12 20 Act takes effect January 1, 2009.  In order to accomplish the

 12 21 transition from election of directors of community and

 12 22 independent school districts, merged areas, and area education

 12 23 agencies, annually for terms of three years each to the

 12 24 election of such directors biennially for terms of four years

 12 25 each, the following adjustments in terms and times of election

 12 26 shall be made, notwithstanding other provisions of law:

 12 27    1.  The term of office for each director of a school

 12 28 district, merged area, or area education agency board whose

 12 29 term expires in the year 2009 shall expire at noon on January

 12 30 2, 2010, and successors to these positions shall be elected at

 12 31 the regular election in 2009, or in the case of an area

 12 32 education agency, at the director district convention in 2009.

 12 33    2.  In school districts, merged areas, and area education

 12 34 agencies having five=member boards of directors, the persons

 12 35 elected as directors in 2008 who received the greatest and the
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 13  1 next greatest number of votes in that election shall serve

 13  2 terms of three years each, and the other persons so elected

 13  3 shall serve terms of one year each.

 13  4    3.  In school districts, merged areas, and area education

 13  5 agencies having seven=member boards of directors, the persons

 13  6 elected as directors in 2008 who received the greatest, the

 13  7 next greatest, and the third greatest number of votes shall

 13  8 serve terms of three years each, and the other persons so

 13  9 elected shall serve terms of one year each.

 13 10    4.  In merged areas and area education agencies having more

 13 11 than seven members, the persons elected as directors in 2008

 13 12 who received the greatest, the next greatest, the third

 13 13 greatest, and the fourth greatest number of votes shall serve

 13 14 terms of three years each, and the other persons so elected

 13 15 shall serve terms of one year each.

 13 16                           EXPLANATION

 13 17    This bill provides for the election of the directors of

 13 18 local school districts and merged areas on the day of the

 13 19 regular city election in November of odd=numbered years.  Area

 13 20 education agencies are required by law to hold their director

 13 21 district conventions within two weeks of the regular school

 13 22 election.  Area education agency board directors are elected

 13 23 at those conventions.  In order to accomplish these purposes,

 13 24 the bill changes the terms of directors from three to four

 13 25 years and provides for a transition period.

 13 26    The bill takes effect on January 1, 2009.

 13 27 LSB 5622HH 82

 13 28 sc/nh/8
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House File 2434 - Introduced
                                       HOUSE FILE       
                                       BY  KRESSIG

                                       (COMPANION TO LSB 6152SS

                                        BY DOTZLER)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act to allow a real property owner to petition for severance

  2    from a city if the owner's real property has not received

  3    municipal services for a period of at least ten years.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6152HH 82

  6 md/nh/5
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  1  1    Section 1.  Section 368.25, Code 2007, is amended to read

  1  2 as follows:

  1  3    368.25  FAILURE TO PROVIDE MUNICIPAL SERVICES.

  1  4    1.  Prior to expiration of the three=year period

  1  5 established in section 368.11, subsection 3, paragraph "n",

  1  6 the annexing city shall submit a report to the board

  1  7 describing the status of the provision of municipal services

  1  8 identified in the plan required in section 368.11, subsection

  1  9 3, paragraph "n".  If a city fails to provide municipal

  1 10 services, or fails to show substantial and continuing progress

  1 11 in the provision of municipal services, to territory

  1 12 involuntarily annexed, according to the plan for extending

  1 13 municipal services filed pursuant to section 368.11,

  1 14 subsection 3, paragraph "n", within the time period specified

  1 15 in that subsection, the city development board may initiate

  1 16 proceedings to sever the annexed territory from the city.  The

  1 17 board shall notify the city of the severance proceedings and

  1 18 shall hold a public hearing on the proposed severance.  The

  1 19 board shall give notice of the hearing in the same manner as

  1 20 notice of a public meeting in section 368.11.  The board may

  1 21 order severance of all or a portion of the territory and the

  1 22 order to sever is not subject to approval at an election.  A

  1 23 city may request that the board allow up to an additional

  1 24 three years to provide municipal services if good cause is

  1 25 shown.  As an alternative to severance of the territory, the

  1 26 board may impose a moratorium on additional annexation by the

  1 27 city until the city complies with its plan for extending

  1 28 municipal services.  For purposes of this section, "municipal

  1 29 services" means services included in the plan required by

  1 30 section 368.11, subsection 3, paragraph "n", for extending

  1 31 municipal services.

  1 32    2.  A real property owner within the boundaries of a city

  1 33 may file a petition for severance with the board if the

  1 34 petitioner's real property has not been provided municipal

  1 35 services for a period of at least ten years.  Contiguous
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  2  1 property owners may file a combined petition under this

  2  2 subsection.  Following receipt of a petition, the board shall

  2  3 initiate proceedings to sever the owner's real property from

  2  4 the city.  The board shall notify the city of the severance

  2  5 proceedings and shall hold a public hearing on the severance.

  2  6 The board shall give notice of the hearing in the same manner

  2  7 as notice of a public hearing under subsection 1.  The board

  2  8 may order severance of all or a portion of the real property

  2  9 described in the petition and the order to sever is not

  2 10 subject to approval at an election.
  2 11                           EXPLANATION

  2 12    This bill allows a real property owner within the

  2 13 boundaries of a city to file a petition for severance with the

  2 14 city development board if the owner's real property has not

  2 15 been provided municipal services for a period of at least 10

  2 16 years.  The bill also allows contiguous real property owners

  2 17 to file a combined petition.

  2 18    The bill requires the city development board to initiate

  2 19 proceedings to sever an owner's real property from the city

  2 20 upon receipt of the petition.  The board is also required to

  2 21 notify the city of the severance proceedings and hold a public

  2 22 hearing on the severance.  The bill allows the board to order

  2 23 severance of all or a portion of the real property described

  2 24 in the petition and the order to sever is not subject to

  2 25 approval at an election.

  2 26 LSB 6152HH 82

  2 27 md/nh/5
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House File 2435 - Introduced
                                       HOUSE FILE       
                                       BY  COMMITTEE ON JUDICIARY

                                           (SUCCESSOR TO HSB 546)

    Passed House, Date               Passed Senate,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to deferred judgment records in a criminal

  2    proceeding.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5471HV 82

  5 jm/rj/8

House File 2435 - Introduced continued

PAG LIN

  1  1    Section 1.  Section 907.9, subsection 4, Code 2007, is

  1  2 amended to read as follows:

  1  3    4.  At the expiration of the period of probation and if the

  1  4 fees imposed under sections 815.9 and 905.14 have been paid or

  1  5 on condition that unpaid supervision fees be paid, the court

  1  6 shall order the discharge of the person from probation, and

  1  7 the court shall forward to the governor a recommendation for

  1  8 or against restoration of citizenship rights to that person.

  1  9 A person who has been discharged from probation shall no

  1 10 longer be held to answer for the person's offense.  Upon

  1 11 discharge from probation, if judgment has been deferred under

  1 12 section 907.3, the court's criminal record with reference to

  1 13 the deferred judgment shall be expunged.  However, the record

  1 14 shall not be expunged until the person has paid the

  1 15 restitution, civil penalties, court costs, fines, fees, or

  1 16 other financial obligations ordered by the court or assessed

  1 17 by the clerk of the district court in the case that includes

  1 18 the deferred judgment.  The record maintained by the state

  1 19 court administrator as required by section 907.4 shall not be

  1 20 expunged.  The court's record shall not be expunged in any

  1 21 other circumstances unless authorized by law.

  1 22                           EXPLANATION

  1 23    This bill relates to deferred judgment records in a

  1 24 criminal proceeding.

  1 25    Under the bill, a person who receives a deferred judgment

  1 26 shall not have the person's criminal record in the case

  1 27 expunged until the person has paid the restitution, civil

  1 28 penalties, court costs, fines, fees, or other financial

  1 29 obligations in the deferred judgment case.

  1 30    Under current law, a person who receives a deferred

  1 31 judgment and who is discharged from probation shall have the

  1 32 criminal record in the deferred judgment case expunged.

  1 33    Under current law, a permanent record of a deferred

  1 34 judgment is maintained pursuant to Code section 907.4, even if

  1 35 the record is expunged, in order to determine if a defendant
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  2  1 has received a previous deferred judgment.

  2  2 LSB 5471HV 82

  2  3 jm/rj/8
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                                       HOUSE FILE       
                                       BY  COMMITTEE ON JUDICIARY

                                       (SUCCESSOR TO HF 2227)

    Passed House, Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to the preparation of a correctional impact

  2    statement and the impact of certain legislation on minorities.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5420HV 82

  5 jm/nh/14
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  1  1    Section 1.  Section 2.56, subsection 1, Code 2007, is

  1  2 amended to read as follows:

  1  3    1.  Prior to debate on the floor of a chamber of the

  1  4 general assembly, a correctional impact statement shall be

  1  5 attached to any bill, joint resolution, or amendment which

  1  6 proposes a change in the law which creates a public offense,

  1  7 significantly changes an existing public offense or the

  1  8 penalty for an existing offense, or changes existing

  1  9 sentencing, parole, or probation procedures.  The statement

  1 10 shall include information concerning the estimated number of

  1 11 criminal cases per year that the legislation will impact, the

  1 12 fiscal impact of confining persons pursuant to the

  1 13 legislation, the impact of the legislation on minorities, the

  1 14 impact of the legislation upon existing correctional

  1 15 institutions, community=based correctional facilities and

  1 16 services, and jails, the likelihood that the legislation may

  1 17 create a need for additional prison capacity, and other

  1 18 relevant matters.  The statement shall be factual and shall,

  1 19 if possible, provide a reasonable estimate of both the

  1 20 immediate effect and the long=range impact upon prison

  1 21 capacity.

  1 22    Sec. 2.  Section 2.56, Code 2007, is amended by adding the

  1 23 following new subsection:

  1 24    NEW SUBSECTION.  4A.  The legislative services agency in

  1 25 cooperation with the division of criminal and juvenile justice

  1 26 planning of the department of human rights shall develop a

  1 27 protocol for analyzing the impact of the legislation on

  1 28 minorities.

  1 29                           EXPLANATION

  1 30    This bill relates to the preparation of a correctional

  1 31 impact statement and the impact of certain legislation on

  1 32 minorities.

  1 33    The bill provides that if a correctional impact statement

  1 34 is attached to a bill, the correctional impact statement shall

  1 35 include the impact of such legislation on minorities.  The
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  2  1 bill also provides that the legislative services agency in

  2  2 cooperation with the division of criminal and juvenile justice

  2  3 planning of the department of human rights shall develop a

  2  4 protocol for analyzing the impact of the legislation on

  2  5 minorities.

  2  6 LSB 5420HV 82

  2  7 jm/nh/14
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                                       HOUSE FILE       
                                       BY  COMMITTEE ON LABOR

                                       (SUCCESSOR TO HSB 598)

    Passed House, Date               Passed Senate,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to the boiler and pressure vessel safety and

  2    elevator safety revolving funds under the control of the labor

  3    commissioner.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 5435HV 82

  6 ak/nh/8
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  1  1    Section 1.  Section 89.8, subsection 2, Code 2007, is

  1  2 amended by striking the subsection.

  1  3    Sec. 2.  Section 89A.19, subsection 2, Code 2007, is

  1  4 amended by striking the subsection.

  1  5                           EXPLANATION

  1  6    This bill strikes provisions in Code sections 89.8 and

  1  7 89A.19 that terminate the boiler and pressure vessel safety

  1  8 revolving fund and elevator safety revolving fund,

  1  9 respectively, on July 1, 2012.

  1 10 LSB 5435HV 82

  1 11 ak/nh/8
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                                       HOUSE FILE       
                                       BY  KUHN

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to agricultural seeds that have been genetically

  2    modified, by providing for costs associated with making the

  3    genetic modifications and making a penalty applicable.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6390YH 82

  6 da/nh/5
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  1  1    Section 1.  Section 199.1, subsection 2, Code 2007, is

  1  2 amended to read as follows:

  1  3    2.  "Agricultural seed" means grass, forage, cereal, oil,

  1  4 fiber, and any other kind of crop seed commonly recognized

  1  5 within this state as agricultural seed, lawn seed, vegetable

  1  6 seed, or seed mixtures.  Agricultural seed "Agricultural seed"

  1  7 includes such seed regardless of whether it has been

  1  8 genetically modified.  "Agricultural seed" may include any

  1  9 additional seed the secretary designates by rules.

  1 10    Sec. 2.  Section 199.1, Code 2007, is amended by adding the

  1 11 following new subsection:

  1 12    NEW SUBSECTION.  6A.  "Genetically modified" means to alter

  1 13 the genetic characteristics of a plant by modifying the

  1 14 deoxyribonucleic acid of the plant's seed in a manner other

  1 15 than by breeding or pollination.

  1 16    Sec. 3.  NEW SECTION.  199.7A  AGRICULTURAL SEED OFFER ==

  1 17 DISCLOSURE.

  1 18    A person required to label a container of agricultural seed

  1 19 pursuant to section 199.3 shall not sell genetically modified

  1 20 agricultural seed in a container, unless the person segregates

  1 21 the per=container costs associated with making the genetic

  1 22 modifications and the per=container costs of the agricultural

  1 23 seed had it not been genetically modified.  The segregated

  1 24 costs shall be made available to a person who may purchase the

  1 25 genetically modified agricultural seed prior to the purchase.

  1 26 The person required to label the container may provide the

  1 27 segregated costs in a printed format or on their internet web

  1 28 site.

  1 29                           EXPLANATION

  1 30    This bill amends Code chapter 199, Iowa's seed law, which

  1 31 generally provides for labeling requirements.  The bill amends

  1 32 the Code chapter's definition of "agricultural seed" which

  1 33 includes grass, forage, cereal, oil, fiber, and any other kind

  1 34 of crop seed, lawn seed, vegetable seed, or seed mixture.  The

  1 35 bill provides that agricultural seed includes any such seed
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  2  1 regardless of whether it has been genetically modified

  2  2 (changing its genetic characteristics in a manner other than

  2  3 breeding or pollination).

  2  4    The bill provides that a person required to label a

  2  5 container of agricultural seed cannot sell genetically

  2  6 modified agricultural seed in a container, unless the person

  2  7 segregates the per=container costs associated with making the

  2  8 genetic modifications and the per=container costs of the

  2  9 agricultural seed if it had not been genetically modified.

  2 10 The bill provides that the labeler must provide the segregated

  2 11 costs in a printed format or on their internet web site.

  2 12    Code section 199.13 provides that a person who violates the

  2 13 provisions of the Code chapter is guilty of a simple

  2 14 misdemeanor.  A simple misdemeanor is punishable by

  2 15 confinement for no more than 30 days or a fine of at least $65

  2 16 but not more than $625 or by both.

  2 17 LSB 6390YH 82

  2 18 da/nh/5
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House File 2439 - Introduced
                                       HOUSE FILE       
                                       BY  VAN FOSSEN

    Passed House, Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to the establishment of a searchable budget

  2    database web site for the public to access the details of the

  3    expenditure of state tax revenues.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6286YH 82

  6 mg/sc/14
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  1  1    Section 1.  NEW SECTION.  23.1  INTENT == FINDINGS.

  1  2    The general assembly finds that taxpayers should be able to

  1  3 easily access the details on how the state is spending their

  1  4 tax dollars and the performance results are achieved for those

  1  5 expenditures.  Therefore, it is the intent of the general

  1  6 assembly to direct the department of management to create and

  1  7 maintain a searchable budget database web site detailing where

  1  8 tax dollars are expended, for what purpose tax dollars are

  1  9 expended, and what results are achieved for all taxpayer

  1 10 investments in state government.

  1 11    Sec. 2.  NEW SECTION.  23.2  SHORT TITLE.

  1 12    This chapter shall be known as and may be cited as the

  1 13 "Taxpayer Transparency Act".

  1 14    Sec. 3.  NEW SECTION.  23.3  DEFINITIONS.

  1 15    As used in this chapter:

  1 16    1.  "Agency" means a state department, office, board,

  1 17 commission, bureau, division, institution, or public

  1 18 institution of higher education.  "Agency" includes individual

  1 19 state agencies and programs, as well as those programs and

  1 20 activities that are administered by or involve more than one

  1 21 agency.  "Agency" includes all elective offices in the

  1 22 executive branch of government and the general assembly.

  1 23    2.  "Director" means the director of the department of

  1 24 management.

  1 25    3.  "Entity" or "recipients" means any of the following:

  1 26    a.  A corporation.

  1 27    b.  An association.

  1 28    c.  An employee union.

  1 29    d.  A limited liability company.

  1 30    e.  A limited liability partnership.

  1 31    f.  Any other legal business entity, including nonprofit

  1 32 entities.

  1 33    g.  "Grant recipient".

  1 34    h.  Contractors.

  1 35    i.  A county, city, school district, or other local
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  2  1 government entity.

  2  2    "Entity" or "recipients" does not include an individual

  2  3 recipient of state assistance.

  2  4    4.  "Funding action or expenditure" includes details on the

  2  5 type of spending that is provided including but not limited to

  2  6 grants, contracts, and appropriations.  "Funding action or

  2  7 expenditure" includes tax exemptions or credits.  Where

  2  8 possible, a hyperlink to the actual grants or contracts shall

  2  9 be provided.

  2 10    5.  "Funding source" means the state account or fund the

  2 11 expenditure is appropriated from.

  2 12    6.  "State audit or report" shall include any audit or

  2 13 report issued by the auditor of state, department of

  2 14 management, legislative services agency, legislative

  2 15 committee, or executive body relating to the entity or

  2 16 recipient of funds, the budget program or activity, or agency.

  2 17    Sec. 4.  NEW SECTION.  23.4  SEARCHABLE BUDGET DATABASE WEB

  2 18 SITE CREATED.

  2 19    1.  By January 1, 2010, the director shall develop and make

  2 20 publicly available a single, searchable budget database web

  2 21 site including the data required in this section for the most

  2 22 recent state budget.

  2 23    2.  The searchable budget database web site developed

  2 24 pursuant to this section shall allow the public at no cost to

  2 25 search and aggregate information for all of the following:

  2 26    a.  Name and principal location or residence of the entity

  2 27 or recipient of funds.

  2 28    b.  Amount of funds expended.

  2 29    c.  Funding or expending agency.

  2 30    d.  Funding source of the revenue expended.

  2 31    e.  Budget program or activity of the expenditure.

  2 32    f.  Descriptive purpose for the funding action or

  2 33 expenditure.

  2 34    g.  Expected performance outcome for the funding action or

  2 35 expenditure.
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  3  1    h.  Past performance outcomes achieved for the funding

  3  2 action or expenditure.

  3  3    i.  State audit or report relating to the entity or

  3  4 recipient of funds or the budget program or activity or

  3  5 agency.

  3  6    j.  Any other relevant information specified by the

  3  7 director.

  3  8    Sec. 5.  NEW SECTION.  23.5  WEB SITE UPDATES.

  3  9    Effective July 1, 2010, the searchable budget database web

  3 10 site shall be updated for each fiscal year not later than

  3 11 thirty days following the close of the fiscal year.  In

  3 12 addition, the director may update the searchable budget

  3 13 database web site as new data becomes available.  All state

  3 14 agencies shall provide to the director all data that is

  3 15 required to be included in the searchable budget database web

  3 16 site not later than thirty days after the data becomes

  3 17 available to the agency.  The director shall provide guidance

  3 18 to agency heads or the governing body of an agency to ensure

  3 19 compliance with this section.

  3 20    By January 1, 2011, the director shall add data for the

  3 21 previous budgets to the searchable budget database web site.

  3 22 Data for previous fiscal years may be added as available and

  3 23 time permits.  The director shall ensure that all data added

  3 24 to the searchable budget database web site remains accessible

  3 25 to the public for a minimum of ten years.

  3 26    Sec. 6.  NEW SECTION.  23.6  NONCOMPLIANCE.

  3 27    The director shall not be considered in compliance with

  3 28 this chapter if the data required for the searchable budget

  3 29 database web site is not available in a searchable and

  3 30 aggregate manner or the public is redirected to other

  3 31 government web sites unless each of those sites has

  3 32 information from all agencies and each category of information

  3 33 required can be searched electronically by field in a single

  3 34 search.

  3 35                           EXPLANATION

House File 2439 - Introduced continued

  4  1    This bill requires the department of management to develop

  4  2 and make available to the public by January 1, 2010, a single,

  4  3 searchable budget database web site.  This web site would

  4  4 allow the public at no cost to search an aggregate database

  4  5 that would provide the names and principal location or

  4  6 residence of recipients of state funds, amount of funds

  4  7 expended, the agency that provided those funds, the program or

  4  8 activity of the expenditure, description of the purpose of the

  4  9 expenditure, expected and past outcomes of funding actions or

  4 10 expenditures, state audits relating to expenditures, and other

  4 11 relevant information.  Effective July 1, 2010, the web site is

  4 12 to be updated within 30 days of the end of each fiscal year.

  4 13 By January 1, 2011, data is to be added for previous budgets.

  4 14 LSB 6286YH 82

  4 15 mg/sc/14

 PRINT "[ /Dest /HF2440 /View [ /XYZ null 719.25 null ] /DEST pdfmark " HF 2440

House File 2440 - Introduced
                                      HOUSE FILE       
                                      BY  COMMITTEE ON NATURAL

                                          RESOURCES

                                      (SUCCESSOR TO HF 2093)

    Passed House, Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act providing an exemption for certain military personnel and

  2    veterans from a requirement to complete a hunter safety and

  3    ethics education course before obtaining a hunting license.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 5847HV 82

  6 rh/nh/14
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  1  1    Section 1.  Section 483A.27, subsection 5, Code Supplement

  1  2 2007, is amended to read as follows:

  1  3    5.  a.  An officer of the department or a certified

  1  4 instructor may issue a certificate to a person who has not

  1  5 completed the hunter safety and ethics education course but

  1  6 meets the criteria established by the commission.

  1  7    b.  An officer of the department shall issue a certificate

  1  8 to a person who has not completed the hunter safety and ethics

  1  9 education course, pursuant to rules adopted by the commission

  1 10 under chapter 17A, if the person is a member of the armed

  1 11 forces of the United States who is serving on active duty or

  1 12 served in the armed forces of the United States at any time

  1 13 and was discharged under honorable conditions, is

  1 14 nonambulatory, and is accompanied and aided by a person who is

  1 15 at least eighteen years of age.  The accompanying person must

  1 16 have a hunting license and pay the wildlife habitat fee as

  1 17 provided in section 483A.1, if applicable.  During the hunt,

  1 18 the accompanying adult must be within arm's reach of the

  1 19 nonambulatory person.
  1 20    c.  A certificate issued pursuant to paragraph "b" shall be

  1 21 valid only in this state.
  1 22                           EXPLANATION

  1 23    This bill amends Code section 483A.27 to require an officer

  1 24 of the department of natural resources to issue a certificate

  1 25 of completion of the hunter safety and ethics education

  1 26 course, which is required to obtain a hunting license, to a

  1 27 person who is a member of the armed forces of the United

  1 28 States who is serving on active duty or served in the armed

  1 29 forces of the United States at any time and was discharged

  1 30 under honorable conditions, is nonambulatory, and is

  1 31 accompanied and aided by a person who is at least 18.  The

  1 32 accompanying person must have a hunting license and pay the

  1 33 applicable wildlife habitat fee.  During the hunt, the

  1 34 accompanying adult must be within arm's reach of the

  1 35 nonambulatory person.
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  2  1 LSB 5847HV 82

  2  2 rh/nh/14

 PRINT "[ /Dest /HF2441 /View [ /XYZ null 719.25 null ] /DEST pdfmark " HF 2441

House File 2441 - Introduced
                                       HOUSE FILE       
                                       BY  D. OLSON

    Passed House, Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act providing for the development of a plan for utilization of

  2    unused Iowa communications network fiber by businesses

  3    establishing satellite offices.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6343YH 82

  6 rn/rj/14

House File 2441 - Introduced continued

PAG LIN

  1  1    Section 1.  UNUSED FIBER UTILIZATION PLAN == IOWA

  1  2 COMMUNICATIONS NETWORK.

  1  3    1.  The Iowa telecommunications and technology commission,

  1  4 in coordination with the department of economic development

  1  5 and private entities selected by the commission, shall develop

  1  6 a plan for utilization of unused fiber within the Iowa

  1  7 communications network by private businesses seeking to

  1  8 establish satellite offices at designated locations across the

  1  9 state.  Such access to unused fiber would assist businesses in

  1 10 maintaining offices away from their business headquarters in

  1 11 an effort to reduce employee commuting distance and to access

  1 12 an expanded potential workforce.

  1 13    2.  The plan shall include but not be limited to access

  1 14 criteria and procedures applicable to businesses, fiber access

  1 15 costs, and estimated usage levels, and shall be submitted to

  1 16 the governor and the general assembly by January 30, 2009.

  1 17                           EXPLANATION

  1 18    This bill directs the Iowa telecommunications and

  1 19 technology commission, in conjunction with the department of

  1 20 economic development and selected private entities, to develop

  1 21 a plan for utilization of unused Iowa communications network

  1 22 fiber by businesses establishing satellite offices away from

  1 23 their business headquarters in an effort to reduce employee

  1 24 commuting distance and access an expanded potential workforce.

  1 25 The plan would include but not be limited to access criteria

  1 26 and procedures applicable to businesses, fiber access costs,

  1 27 and estimated usage levels.  The bill requires the plan to be

  1 28 submitted to the governor and the general assembly by January

  1 29 30, 2009.

  1 30 LSB 6343YH 82

  1 31 rn/rj/14
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House File 2442 - Introduced
                                       HOUSE FILE       
                                       BY  PETERSEN

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to early childhood programs by creating an early

  2    childhood Iowa advisory council.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6111HH 82

  5 jp/nh/5
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  1  1    Section 1.  Section 28.9, subsection 5, Code 2007, is

  1  2 amended to read as follows:

  1  3    5.  A community empowerment gifts and grants first years

  1  4 first account is created in the Iowa empowerment fund under

  1  5 the authority of the department of management.  The account

  1  6 shall consist of gift or grant moneys obtained from any

  1  7 source, including but not limited to the federal government.

  1  8 Moneys credited to the account are appropriated to the

  1  9 department of management to be used for the community

  1 10 empowerment=related purposes for which the moneys were

  1 11 received.

  1 12    Sec. 2.  NEW SECTION.  135.155  EARLY CHILDHOOD IOWA

  1 13 ADVISORY COUNCIL.

  1 14    1.  COUNCIL CREATED.  An early childhood Iowa advisory

  1 15 council is created as an alliance of stakeholders in early

  1 16 care, health, and education systems that affect children ages

  1 17 zero through five in Iowa.

  1 18    2.  PURPOSE.  The purpose of the early childhood Iowa

  1 19 advisory council is to support the development of an Iowa

  1 20 early childhood system by integrating the early care, health,

  1 21 and education systems addressing the needs of children ages

  1 22 zero through five and their families.  The advisory council

  1 23 shall advise the governor, general assembly, and public and

  1 24 private policy bodies and service providers in addressing its

  1 25 purpose.

  1 26    3.  VISION STATEMENT.  All activities of the system

  1 27 addressed by the advisory council shall be aligned around the

  1 28 following vision statement for the children of Iowa:  "Every

  1 29 child, beginning at birth, will be healthy and successful."

  1 30    4.  MEMBERSHIP.  The advisory council membership shall

  1 31 include a representative of any organization that touches the

  1 32 lives of young children in the state ages zero through five,

  1 33 has endorsed the purpose and vision statement for the advisory

  1 34 council, has endorsed the guiding principles adopted by the

  1 35 advisory council for the early childhood system, and has
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  2  1 formally asked to be a member and remains actively engaged in

  2  2 council activities.  The advisory council shall designate

  2  3 additional members to ensure there is geographic, cultural,

  2  4 and ethnic diversity among the membership.

  2  5    5.  PROCEDURE.  Except as otherwise provided by law, the

  2  6 advisory council shall determine its own rules of procedure

  2  7 and operating provisions.

  2  8    6.  STEERING COMMITTEE.  The advisory council shall operate

  2  9 with a steering committee to organize, manage, and coordinate

  2 10 the activities of the advisory council and its component

  2 11 groups.  The steering committee may act on behalf of the

  2 12 advisory council as necessary.  The steering committee

  2 13 membership shall consist of the co=chairpersons of the

  2 14 advisory council's component groups, the chairperson of the

  2 15 state agency liaison team, the community empowerment

  2 16 facilitator or the facilitator's designee, and other leaders

  2 17 designated by the advisory council.

  2 18    7.  COMPONENT GROUPS.  The advisory council shall establish

  2 19 component groups to address the key components of the Iowa

  2 20 early childhood system.  Each component group shall have one

  2 21 private and one public agency co=chairperson.  The advisory

  2 22 council may change the component groups as deemed necessary by

  2 23 the advisory council.  Initially, there shall be a component

  2 24 group for each of the following:

  2 25    a.  Governance planning and administration.

  2 26    b.  Professional development.

  2 27    c.  Public engagement.

  2 28    d.  Quality services and programs.

  2 29    e.  Resources and funding.

  2 30    f.  Results accountability.

  2 31    8.  STATE AGENCY LIAISON TEAM.  A state agency liaison team

  2 32 shall support the efforts of the advisory council.  In

  2 33 addition to designees of the governor, the team shall consist

  2 34 of the directors or chief administrators, or their designees,

  2 35 from the following state agencies and programs:

House File 2442 - Introduced continued

  3  1    a.  Child health specialty clinics.

  3  2    b.  Office of community empowerment in the department of

  3  3 management.

  3  4    c.  Department of education.

  3  5    d.  Office of the governor.

  3  6    e.  Department of human rights.

  3  7    f.  Department of human services.

  3  8    g.  Iowa state university extension service.

  3  9    h.  Department of public health.

  3 10    9.  DUTIES.  In addition to the advisory function specified

  3 11 in subsection 2, the advisory council's duties shall include

  3 12 but are not limited to all of the following regarding the Iowa

  3 13 early childhood system:

  3 14    a.  Adopt and update a strategic plan for developing the

  3 15 system.

  3 16    b.  Regularly assess progress in implementing the strategic

  3 17 plan.

  3 18    c.  Review, design, and participate in cross=functional

  3 19 proposals.

  3 20    d.  Develop a common understanding of all parts of the

  3 21 system.

  3 22    e.  Assess, understand, and respond to internal and

  3 23 external threats to the system.

  3 24    f.  Serve as a liaison to constituency groups.

  3 25    g.  Move the system toward seamless services to children

  3 26 and families through braided funding streams.

  3 27    h.  Maximize resources and expertise across the system.

  3 28    i.  Agree on common language and terminology for the

  3 29 system.

  3 30    j.  Develop a menu of best practices and rationales for

  3 31 quality services.

  3 32    k.  Encourage personal relationships across disciplines.

  3 33    l.  Serve as an advocate for the system.

  3 34    m.  Identify guiding principles for the early childhood

  3 35 system and the agencies providing services in the system.
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  4  1    n.  Work with the Iowa empowerment board in developing

  4  2 public=private partnerships to support the early childhood

  4  3 system through the first years first account in the Iowa

  4  4 empowerment fund and other efforts for expanding investment of

  4  5 private funding in the early childhood system.  As this and

  4  6 similar efforts to expand and coordinate investments from all

  4  7 public and private sources evolve and mature, make

  4  8 recommendations for designation of or contracting with a

  4  9 private nonprofit organization to serve as a fiscal agent for

  4 10 the early childhood system or another approach for increasing

  4 11 public and private investment in the system.

  4 12    o.  Report annually by December 31 to the governor and

  4 13 general assembly.  The report content shall include but is not

  4 14 limited to all of the following:

  4 15    (1)  The status and results of the advisory council's

  4 16 efforts to engage the public regarding the early care, health,

  4 17 and education needs of children ages zero through five and the

  4 18 efforts to develop and promote private sector involvement with

  4 19 the early childhood system.

  4 20    (2)  The status of the efforts to improve the key

  4 21 components of the early childhood system and the progress in

  4 22 achieving the results identified for the key components.

  4 23    (3)  The status of the community empowerment initiative and

  4 24 the overall early childhood system in achieving the following

  4 25 initial set of desired results identified in section 28.2:

  4 26    (a)  Healthy children.

  4 27    (b)  Children ready to succeed in school.

  4 28    (c)  Safe and supportive communities.

  4 29    (d)  Secure and nurturing families.

  4 30    (e)  Secure and nurturing early care and education

  4 31 environments.

  4 32    Sec. 3.  NEW SECTION.  135.156  LEAD AGENCY AND OTHER STATE

  4 33 AGENCIES.

  4 34    1.  The lead agency for support of the early childhood Iowa

  4 35 advisory council for state agency efforts to develop an early

House File 2442 - Introduced continued

  5  1 childhood system for Iowa shall be the department of public

  5  2 health.

  5  3    2.  The department shall work with the advisory council in

  5  4 integrating early care, health, and education systems to

  5  5 develop an early childhood system for Iowa.  The department

  5  6 shall do all of the following in developing the system:

  5  7    a.  Work with state agencies to enter into memorandums of

  5  8 understanding outlining the agencies' responsibilities in the

  5  9 system.

  5 10    b.  Work with private businesses, foundations, and

  5 11 nonprofit organizations in implementing a public=private

  5 12 partnership to develop and provide funding for the system.

  5 13    c.  Maintain an internet site for distributing the

  5 14 information provided through the advisory council and its

  5 15 component groups.

  5 16                           EXPLANATION

  5 17    This bill relates to early childhood programs by creating

  5 18 the early childhood Iowa advisory council to support the

  5 19 development of an early childhood system for Iowa by

  5 20 integrating early care, health, and education systems.

  5 21    Code section 28.9, relating to the community empowerment

  5 22 fund, is amended to change the name of the community

  5 23 empowerment gifts and grants account within the fund to the

  5 24 first years first account.

  5 25    New Code section 135.155 creates the advisory council, and

  5 26 includes a purpose and vision statement, provides that the

  5 27 council membership is open to a representative of any

  5 28 organization that touches the lives of young children in the

  5 29 state ages zero through five, authorizes the council to adopt

  5 30 its own procedures, provides for creation of component groups

  5 31 and for a steering committee consisting of the co=chairpersons

  5 32 of the component groups and others, provides for a state

  5 33 agency team to support the activities of the advisory council,

  5 34 and outlines the duties of the advisory council.

  5 35    New Code section 135.156 designates the department of
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  6  1 public health as the lead agency for the support of the

  6  2 development and integration of an early childhood system for

  6  3 Iowa.  The lead agency's duties include working with state

  6  4 agencies to enter into memorandums of understanding outlining

  6  5 the agencies' responsibilities in the system; working with

  6  6 private businesses, foundations, and nonprofit organizations

  6  7 in implementing a public=private partnership to develop and

  6  8 provide funding for the system; and maintaining an internet

  6  9 site for the advisory council and its component groups.

  6 10 LSB 6111HH 82

  6 11 jp/nh/5.1
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House File 2443 - Introduced
                                    HOUSE FILE       
                                    BY  HOFFMAN, MAY, VAN ENGELENHOVEN,

                                        RASMUSSEN, L. MILLER, WORTHAN,

                                        WATTS, GRANZOW, TYMESON, ARNOLD,

                                        FORRISTALL, HEATON, TJEPKES,

                                        STRUYK, UPMEYER, PETTENGILL,

                                        WIENCEK, SODERBERG, RAYHONS,

                                        DRAKE, JACOBS, SCHICKEL, CLUTE,

                                        LUKAN, and RAECKER

                                       (COMPANION TO LSB 6098SS

                                        BY ZAUN)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act prohibiting state agencies from engaging in political

  2    advertising.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6098YH 82

  5 jr/rj/5

House File 2443 - Introduced continued
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  1  1    Section 1.  NEW SECTION.  68A.506  POLITICAL ADVERTISEMENTS

  1  2 BY THE STATE PROHIBITED.

  1  3    A state agency shall not engage, directly or indirectly, in

  1  4 any advertisement, public service announcement, or other

  1  5 public communication that does any of the following:

  1  6    1.  Refers to a clearly identified candidate for public

  1  7 office and has the effect of encouraging or discouraging the

  1  8 election or defeat of the candidate.

  1  9    2.  Has the effect of encouraging or discouraging the

  1 10 passage or defeat of a clearly identified ballot issue.

  1 11                           EXPLANATION

  1 12    This bill prohibits a state agency from engaging in any

  1 13 type of advertisement or public communication that either

  1 14 encourages or discourages the election or defeat of a

  1 15 candidate for public office, or either encourages or

  1 16 discourages the passage or defeat of a ballot issue.

  1 17 LSB 6098YH 82

  1 18 jr/rj/5
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House File 2444 - Introduced
                                       HOUSE FILE       
                                       BY  WHITEAD, WENDT, THOMAS,

                                           and HOFFMAN

    Passed House, Date               Passed Senate,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to targeted jobs withholding credit agreements

  2    for certain pilot project cities located in border counties.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5877YH 82

  5 tw/sc/14

House File 2444 - Introduced continued
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  1  1    Section 1.  Section 403.19A, subsection 1, unnumbered

  1  2 paragraph 1, Code Supplement 2007, is amended to read as

  1  3 follows:

  1  4    For purposes of this section subchapter, unless the context

  1  5 otherwise requires:

  1  6    Sec. 2.  Section 403.19A, subsection 1, paragraphs c and f,

  1  7 Code Supplement 2007, are amended to read as follows:

  1  8    c.  "Employer" means a business creating targeted jobs in

  1  9 an urban renewal area of a pilot project city pursuant to a

  1 10 withholding agreement.

  1 11    f.  "Targeted job" means a job in a business which is or

  1 12 will be located in an urban renewal area of a pilot project

  1 13 city that pays a wage at least equal to the countywide average

  1 14 wage.  "Targeted job" includes new jobs from Iowa business

  1 15 expansions or retentions within the city limits of the pilot

  1 16 project city and those jobs resulting from established

  1 17 out=of=state businesses, as defined by the department of

  1 18 economic development, moving to or expanding in Iowa.

  1 19    Sec. 3.  Section 403.19A, subsection 3, paragraphs a and b,

  1 20 Code Supplement 2007, are amended to read as follows:

  1 21    a.  A pilot project city may provide by ordinance for the

  1 22 deposit into a designated account in the special fund

  1 23 described in section 403.19, subsection 2, of the targeted

  1 24 jobs withholding credit described in this section subchapter

  1 25 into a fund established for that purpose.  The targeted jobs

  1 26 withholding credit shall be based upon the wages paid to

  1 27 employees pursuant to a withholding agreement.

  1 28    b.  An amount equal to three percent of the gross wages

  1 29 paid by an employer to each employee under a withholding

  1 30 agreement shall be credited from the payment made by the

  1 31 employer pursuant to section 422.16.  If the amount of the

  1 32 withholding by the employer is less than three percent of the

  1 33 gross wages paid to the employees covered by the withholding

  1 34 agreement, the employer shall receive a credit against other

  1 35 withholding taxes due by the employer or may carry the credit
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  2  1 forward for up to ten years or until depleted, whichever is

  2  2 the earlier.  The employer shall remit the amount of the

  2  3 credit quarterly, in the same manner as withholding payments

  2  4 are reported to the department of revenue, to the pilot

  2  5 project city to be allocated to and when collected paid into a

  2  6 designated account in the special fund for the urban renewal

  2  7 area in which the targeted jobs are located established in

  2  8 paragraph "a".  All amounts so deposited shall be used or

  2  9 pledged by the pilot project city for an urban renewal a
  2 10 project related to the employer pursuant to the withholding

  2 11 agreement.

  2 12    Sec. 4.  Section 403.19A, subsection 3, paragraph c,

  2 13 subparagraph (1), Code Supplement 2007, is amended to read as

  2 14 follows:

  2 15    (1)  The pilot project city shall enter into a withholding

  2 16 agreement with each employer concerning the targeted jobs

  2 17 withholding credit.  However, an agreement shall not be

  2 18 entered into by a pilot project city with a business currently

  2 19 located in this state unless the business either creates ten

  2 20 new jobs or makes a qualifying investment of at least five

  2 21 hundred thousand dollars within the urban renewal area in the

  2 22 pilot project city.  The withholding agreement may have a term

  2 23 of up to ten years.  An employer shall not be obligated to

  2 24 enter into a withholding agreement.

  2 25    Sec. 5.  Section 403.19A, subsection 3, paragraph j, Code

  2 26 Supplement 2007, is amended to read as follows:

  2 27    j.  A pilot project city that enters into a withholding

  2 28 agreement shall arrange for a match of at least one dollar for

  2 29 each withholding credit dollar received by the city.  The

  2 30 local match may come from the pilot project city, a private

  2 31 donor, or the business, or a combination of all three.  The

  2 32 local match may be in cash or in kind to be used for the

  2 33 business project.  If the business is located in an urban

  2 34 renewal area, the pilot project city may use revenues from the

  2 35 special fund created in section 403.19, subsection 2, if the
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  3  1 project related to the employer meets the definition of urban

  3  2 renewal project in section 403.17, subsection 25.
  3  3    Sec. 6.  CODE EDITOR DIRECTIVE.  The Code editor is

  3  4 directed to transfer section 403.19A, as amended in this Act,

  3  5 to become new section 403.25 and to correct any internal

  3  6 references as necessary.

  3  7                           EXPLANATION

  3  8    This bill relates to the withholding agreement tax credits

  3  9 pilot program by providing that employers who have entered

  3 10 into a withholding agreement no longer have to be located in

  3 11 an urban renewal area.  Instead they are only required to be

  3 12 in a pilot project city.

  3 13    The bill also provides that the amount of the withholding

  3 14 credits is to be deposited in a fund of the city established

  3 15 for that purpose rather than into the special fund created for

  3 16 urban renewal purposes.

  3 17    The bill provides that a pilot project city may use tax

  3 18 increment financing funds from the special fund created in

  3 19 Code section 403.19 as matching funds, provided the project

  3 20 meets the definition of an urban renewal project.

  3 21    The bill directs the Code editor to transfer Code section

  3 22 403.19A, as amended in the bill, to new Code section 403.25.

  3 23 LSB 5877YH 82

  3 24 tw/sc/14
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House Study Bill 747 
                                       SENATE/HOUSE FILE       
                                       BY  (PROPOSED ATTORNEY GENERAL

                                            BILL)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to foreclosure consultants and foreclosure

  2    reconveyances, providing for criminal and civil penalties, and

  3    providing an effective date.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 5682DP 82

  6 rh/rj/24

House Study Bill 747 continued
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  1  1    Section 1.  NEW SECTION.  714E.1  DEFINITIONS.

  1  2    As used in this chapter, unless the context otherwise

  1  3 requires:

  1  4    1.  "Business day" means any calendar day except Saturday,

  1  5 Sunday, or a public holiday including a holiday observed on a

  1  6 Monday.

  1  7    2.  "Contract" means an agreement, or a term in an

  1  8 agreement, between a foreclosure consultant and an owner for

  1  9 the rendition of a service.

  1 10    3.  a.  "Foreclosure consultant" means a person who,

  1 11 directly or indirectly, makes a solicitation, representation,

  1 12 or offer to an owner to perform for compensation or who, for

  1 13 compensation, performs a service which the person in any

  1 14 manner represents will do any of the following:

  1 15    (1)  Stop or postpone a foreclosure, foreclosure sale,

  1 16 forfeiture, sheriff's sale, or tax sale.

  1 17    (2)  Obtain a forbearance, modification, or repayment plan

  1 18 from a beneficiary or mortgagee.

  1 19    (3)  Assist the owner to exercise the right of redemption,

  1 20 cure the mortgage default, cure the real estate contract

  1 21 default, or redeem the property from a tax sale.

  1 22    (4)  Obtain an extension of the period within which the

  1 23 owner may reinstate the owner's obligation.

  1 24    (5)  Obtain a waiver of an acceleration clause contained in

  1 25 a promissory note or contract secured by a mortgage on a

  1 26 residence in foreclosure or contained in the mortgage.

  1 27    (6)  Assist the owner in foreclosure, foreclosure sale,

  1 28 forfeiture, sheriff's sale, tax sale, or loan default to

  1 29 obtain a loan or advance of funds.

  1 30    (7)  Avoid or ameliorate the impairment of the owner's

  1 31 credit resulting from the recording of a notice of default or

  1 32 the conduct of a foreclosure sale or a forfeiture of a real

  1 33 estate contract.

  1 34    (8)  Save the owner's residence from foreclosure,

  1 35 foreclosure sale, forfeiture, sheriff's sale, or tax sale.
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  2  1    (9)  Negotiate or obtain a mortgage loan or real estate

  2  2 contract modification, forbearance, repayment plan, or other

  2  3 loss mitigation for the consumer.

  2  4    b.  "Foreclosure consultant" does not include any of the

  2  5 following:

  2  6    (1)  A person licensed to practice law in this state when

  2  7 the person renders service in the course of the person's

  2  8 practice as an attorney at law.

  2  9    (2)  A person licensed to engage in the business of debt

  2 10 management under chapter 533A, when the person is engaged in

  2 11 the business of debt management.

  2 12    (3)  A person licensed as a real estate broker or

  2 13 salesperson under chapter 543B, when the person engages in

  2 14 acts whose performance requires licensure under that chapter

  2 15 unless the person is engaged in offering services designed to,

  2 16 or purportedly designed to, enable the owner to retain

  2 17 possession of the residence in foreclosure.

  2 18    (4)  A person licensed as an accountant under chapter 542

  2 19 when the person is acting in any capacity for which the person

  2 20 is licensed under those provisions.

  2 21    (5)  A person or the person's authorized agent acting under

  2 22 the express authority or written approval of the United States

  2 23 department of housing and urban development or other

  2 24 department or agency of the United States or this state to

  2 25 provide services.

  2 26    (6)  A person who holds or is owed an obligation secured by

  2 27 a lien on a residence in foreclosure when the person performs

  2 28 services in connection with the obligation or lien if the

  2 29 obligation or lien did not arise as the result of or as part

  2 30 of a proposed foreclosure reconveyance.

  2 31    (7)  A person or entity doing business under any law of

  2 32 this state, or of the United States, relating to banks, trust

  2 33 companies, savings and loan associations, industrial loan and

  2 34 thrift companies, regulated lenders, credit unions, insurance

  2 35 companies, or a mortgagee approved by the United States
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  3  1 department of housing and urban development, and a subsidiary

  3  2 or affiliate of these persons or entities, and an agent or

  3  3 employee of these persons or entities while engaged in the

  3  4 business of such persons or entities.

  3  5    (8)  A person licensed as a mortgage broker or mortgage

  3  6 banker pursuant to chapter 535B, when acting under the

  3  7 authority of that license.

  3  8    (9)  A person licensed as a mortgage broker or mortgage

  3  9 banker or originator pursuant to chapter 535B, when acting

  3 10 under the authority of that registration.

  3 11    (10)  A nonprofit agency or organization that offers

  3 12 counseling or advice to an owner of a residence in foreclosure

  3 13 or loan default if the nonprofit agency or organization does

  3 14 not contract for services with for=profit lenders or

  3 15 foreclosure purchasers.

  3 16    (11)  A judgment creditor of the owner, to the extent that

  3 17 the judgment creditor's claim accrued prior to the personal

  3 18 service of the foreclosure notice required by section 654.2D,

  3 19 but excluding a person who purchased the claim after such

  3 20 personal service.

  3 21    (12)  A foreclosure purchaser as defined in section 714F.1.

  3 22    4.  "Foreclosure reconveyance" means a transaction

  3 23 involving all of the following:

  3 24    a.  The transfer of title to real property by an owner

  3 25 during a foreclosure proceeding, forfeiture proceeding, or tax

  3 26 sale, either by transfer of interest from the owner or by

  3 27 creation of a mortgage or other lien or encumbrance during the

  3 28 foreclosure, forfeiture, or tax sale process that allows the

  3 29 acquirer to obtain title to the property by redeeming the

  3 30 property as a junior lienholder.

  3 31    b.  The subsequent conveyance, or promise of a subsequent

  3 32 conveyance, of an interest back to the owner by the acquirer

  3 33 or a person acting in participation with the acquirer that

  3 34 allows the owner to possess either the residence in

  3 35 foreclosure or any other real property, which interest
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  4  1 includes but is not limited to an interest in a contract for

  4  2 deed, purchase agreement, option to purchase, or lease.

  4  3    5.  "Owner" means the record owner or holder of an

  4  4 equitable interest through contract of the residence in

  4  5 foreclosure at the time the notice of pendency was recorded,

  4  6 or at the time the default notice was served.

  4  7    6.  "Person" means the same as defined in section 4.1.

  4  8    7.  "Residence in foreclosure" or "affected residence"

  4  9 means residential real property consisting of one to four

  4 10 family dwelling units, one of which the owner occupies as the

  4 11 owner's principal place of residence, where a delinquency or

  4 12 default on any loan payment or debt is secured by or attached

  4 13 to the residential real property including but not limited to

  4 14 contract for deed payments, real estate contracts, or real

  4 15 estate taxes.

  4 16    8.  "Service" includes but is not limited to any of the

  4 17 following:

  4 18    a.  Debt, budget, or financial counseling of any type.

  4 19    b.  Receiving money for the purpose of distributing the

  4 20 money to creditors in payment or partial payment of an

  4 21 obligation secured by a lien on a residence in foreclosure.

  4 22    c.  Contacting creditors on behalf of an owner of a

  4 23 residence in foreclosure.

  4 24    d.  Arranging or attempting to arrange for an extension of

  4 25 the period within which the owner of a residence in

  4 26 foreclosure, forfeiture, or tax sale may cure the owner's

  4 27 default and reinstate the owner's obligation.

  4 28    e.  Arranging or attempting to arrange for a delay or

  4 29 postponement of the time of sale of the residence in

  4 30 foreclosure, forfeiture, or tax sale.

  4 31    f.  Advising the filing of a document or assisting in any

  4 32 manner in the preparation of a document for filing with a

  4 33 bankruptcy court.

  4 34    g.  Giving advice, explanation, or instruction to an owner

  4 35 of a residence in foreclosure, forfeiture, or tax sale which
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  5  1 in any manner relates to the cure of a default in or the

  5  2 reinstatement of an obligation secured by a lien on the

  5  3 affected residence, the full satisfaction of that obligation,

  5  4 or the postponement or avoidance of a sale or loss of the

  5  5 affected residence, pursuant to a power of sale contained in a

  5  6 mortgage.

  5  7    Sec. 2.  NEW SECTION.  714E.2  FORECLOSURE CONSULTANT

  5  8 CONTRACT.

  5  9    1.  A foreclosure consultant contract must be in writing

  5 10 and must fully disclose the exact nature of the foreclosure

  5 11 consultant's services and the total amount and terms of

  5 12 compensation.

  5 13    2.  The following notice, printed in at least fourteen

  5 14 point boldface type and completed with the name of the

  5 15 foreclosure consultant, must be printed immediately above the

  5 16 notice of cancellation statement required pursuant to section

  5 17 714E.3:

  5 18 NOTICE REQUIRED BY IOWA LAW

  5 19 ......................... (name) or anyone working for

  5 20 him or her CANNOT:

  5 21    (1)  Take any money from you or ask you for money until

  5 22 ......................... (name) has completely finished

  5 23 doing everything he or she said he or she would do; and

  5 24    (2)  Ask you to sign or have you sign any lien, mortgage,

  5 25 or real estate contract.

  5 26    3.  The contract must be written in the same language as

  5 27 principally used by the foreclosure consultant to describe the

  5 28 foreclosure consultant's services and to negotiate the

  5 29 contract with the consumer.  The contract must be dated and

  5 30 signed by the owner, and must contain in immediate proximity

  5 31 to the space reserved in the contract for the owner's

  5 32 signature, a conspicuous statement in a size equal to at least

  5 33 ten point boldface type, as follows:

  5 34    You, the owner, may cancel this transaction at any time

  5 35 prior to midnight of the third business day after the date
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  6  1 of this transaction.  See the attached notice of cancellation

  6  2 form for an explanation of this right.

  6  3    4.  The foreclosure consultant shall provide the owner

  6  4 immediately upon execution of the contract with a copy of the

  6  5 contract along with the notice of cancellation required in

  6  6 section 714E.3.

  6  7    5.  The three business days during which the owner may

  6  8 cancel the contract shall not begin to run until the

  6  9 foreclosure consultant has complied with this section and with

  6 10 section 714E.3.

  6 11    Sec. 3.  NEW SECTION.  714E.3  CANCELLATION OF FORECLOSURE

  6 12 CONSULTANT CONTRACT.

  6 13    1.  In addition to any other right under law to rescind a

  6 14 contract, an owner has the right to cancel such a contract

  6 15 until midnight of the third business day after the day on

  6 16 which the owner signs a contract which complies with section

  6 17 714E.2.

  6 18    2.  Cancellation occurs when the owner gives written notice

  6 19 of cancellation to the foreclosure consultant at the address

  6 20 specified in the contract.

  6 21    3.  Notice of cancellation, if given by mail, is effective

  6 22 when deposited in the mail properly addressed with postage

  6 23 prepaid.

  6 24    4.  Notice of cancellation given by the owner need not take

  6 25 the particular form as provided in the contract and, however

  6 26 expressed, is effective if the notice of cancellation

  6 27 indicates the intention of the owner not to be bound by the

  6 28 contract.

  6 29    5.  The notice of cancellation must contain, and the

  6 30 contract must contain on the first page, in a type size no

  6 31 smaller than that generally used in the body of the document,

  6 32 all of the following:

  6 33    a.  The real name and physical address of the foreclosure

  6 34 consultant to which the notice of cancellation is to be mailed

  6 35 or otherwise delivered.  A post office box does not constitute
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  7  1 a physical address.  A post office box may be designated for

  7  2 delivery by mail only if it is accompanied by a physical

  7  3 address at which the notice could be delivered by a method

  7  4 other than mail.  An electronic mail address may be included,

  7  5 in addition to the physical address.

  7  6    b.  The date the owner signed the contract.

  7  7    c.  Cancellation occurs when the owner delivers, by any

  7  8 means, written notice of cancellation to the address specified

  7  9 in the contract.  If cancellation is mailed, delivery is

  7 10 effective upon mailing.  If electronically mailed,

  7 11 cancellation is effective upon transmission.  The contract

  7 12 must be accompanied by a completed form in duplicate,

  7 13 captioned "notice of cancellation", which must be attached to

  7 14 the contract, must be easily detachable, and must contain in

  7 15 at least ten point type the following statement written in the

  7 16 same language as used in the contract:

  7 17 NOTICE OF CANCELLATION

  7 18 ..........................

  7 19 (enter date of transaction)

  7 20    You may cancel this transaction, without any penalty

  7 21 or obligation, within three business days from the above

  7 22 date.

  7 23    To cancel this transaction, you may use any of the

  7 24 following methods:  (1) mail or otherwise deliver a signed

  7 25 and dated copy of this cancellation notice, or any other

  7 26 written notice of cancellation; or (2) e=mail a notice of

  7 27 cancellation to .................................... at

  7 28                   (name of foreclosure consultant)

  7 29 .....................................................

  7 30 (physical address of foreclosure consultant's place

  7 31 of business)

  7 32 .....................................................

  7 33 (e=mail address of foreclosure consultant's place of

  7 34 business)

  7 35    Not later than midnight of ............. (date).
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  8  1    I hereby cancel this transaction.

  8  2 ............................

  8  3 (date)

  8  4 ......................................

  8  5 (owner's signature)

  8  6    6.  The three business days during which the owner may

  8  7 cancel the contract shall not begin to run until the

  8  8 foreclosure consultant has complied with the requirements of

  8  9 this section and with section 714E.2.

  8 10    Sec. 4.  NEW SECTION.  714E.4  VIOLATIONS.

  8 11    It is a violation for a foreclosure consultant to do any of

  8 12 the following:

  8 13    1.  Claim, demand, charge, collect, or receive compensation

  8 14 until after the foreclosure consultant has fully performed

  8 15 each and every service the foreclosure consultant contracted

  8 16 to perform or represented the foreclosure consultant would

  8 17 perform.

  8 18    2.  Claim, demand, charge, collect, or receive a fee,

  8 19 interest, or other compensation for any reason which exceeds

  8 20 eight percent per annum of the amount of any loan which the

  8 21 foreclosure consultant may make to the owner.  Such a loan

  8 22 must not, as provided in subsection 3, be secured by the

  8 23 residence in foreclosure or any other real or personal

  8 24 property.

  8 25    3.  Take a wage assignment, a lien of any type on real or

  8 26 personal property, or other security to secure the payment of

  8 27 compensation.  Any such security is void and unenforceable.

  8 28    4.  Receive consideration from any third party in

  8 29 connection with services rendered to an owner unless the

  8 30 consideration is first fully disclosed to the owner.

  8 31    5.  Acquire an interest, directly or indirectly, or by

  8 32 means of a subsidiary or affiliate in a residence in

  8 33 foreclosure from an owner with whom the foreclosure consultant

  8 34 has contracted.

  8 35    6.  Take a power of attorney from an owner for any purpose,
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  9  1 except to inspect documents as provided by law.

  9  2    7.  Induce or attempt to induce an owner to enter into a

  9  3 contract which does not comply in all respects with the

  9  4 requirements of this chapter.

  9  5    8.  Claim, demand, charge, collect, or receive a fee,

  9  6 interest, or other compensation for promising to negotiate a

  9  7 mortgage loan or real estate contract modification,

  9  8 forbearance, repayment plan, or other loss mitigation for the

  9  9 consumer and failing to successfully negotiate such a

  9 10 modification, forbearance, repayment plan, or other loss

  9 11 mitigation.

  9 12    9.  Prohibit the borrower from contacting any lender,

  9 13 servicer, government entity, attorney, counselor, individual,

  9 14 or company that may seek to help the consumer.  Any such

  9 15 provision is void and unenforceable.

  9 16    Sec. 5.  NEW SECTION.  714E.5  WAIVER NOT ALLOWED.

  9 17    A waiver by an owner of the provisions of this chapter is

  9 18 void and unenforceable as contrary to public policy.  An

  9 19 attempt by a foreclosure consultant to induce an owner to

  9 20 waive the owner's rights is a violation of this chapter.

  9 21    Sec. 6.  NEW SECTION.  714E.6  REMEDIES.

  9 22    1.  A violation of this chapter is an unlawful practice

  9 23 pursuant to section 714.16, and all remedies of section 714.16

  9 24 are available for such an action.  A private cause of action

  9 25 brought under this chapter by an owner is in the public

  9 26 interest.  An owner may bring an action against a foreclosure

  9 27 consultant for a violation of this chapter.  If the court

  9 28 finds that the foreclosure consultant violated this chapter,

  9 29 the court shall award the owner actual damages, appropriate

  9 30 equitable relief, and the costs of the action, and shall award

  9 31 reasonable fees to the owner's attorney.

  9 32    2.  The rights and remedies provided in subsection 1 are

  9 33 cumulative to, and not a limitation of, any other rights and

  9 34 remedies provided by law.  Any action brought by a person

  9 35 other than the attorney general pursuant to this section must
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 10  1 be commenced within four years from the date of the alleged

 10  2 violation.

 10  3    3.  The court may award exemplary damages up to one and

 10  4 one=half times the compensation, fees, and interest charged by

 10  5 the foreclosure consultant if the court finds that the

 10  6 foreclosure consultant violated the provisions of section

 10  7 714E.4, subsection 1, 2, or 4, and the foreclosure consultant

 10  8 acted in bad faith.

 10  9    4.  Notwithstanding any other provision of this section, an

 10 10 action shall not be brought on the basis of a violation of

 10 11 this chapter, except by an owner against whom the violation

 10 12 was committed or by the attorney general.  This limitation

 10 13 does not apply to administrative action by either the attorney

 10 14 general or the superintendent of the banking division of the

 10 15 department of commerce.

 10 16    Sec. 7.  NEW SECTION.  714E.7  CRIMINAL PENALTY.

 10 17    A person who commits any violation described in section

 10 18 714E.4 commits a serious misdemeanor.  Prosecution or

 10 19 conviction for a violation described in section 714E.4 shall

 10 20 not bar prosecution or conviction for any other offenses.

 10 21 These penalties are cumulative to any other remedies or

 10 22 penalties provided.

 10 23    Sec. 8.  NEW SECTION.  714E.8  PROVISIONS SEVERABLE.

 10 24    If any provision of sections 714E.2 through 714E.7 and

 10 25 714E.9 or the application of any of these provisions to any

 10 26 person or circumstance is held to be unconstitutional and

 10 27 void, the remainder of sections 714E.2 through 714E.7 and

 10 28 714E.9 remains valid.

 10 29    Sec. 9.  NEW SECTION.  714E.9  ARBITRATION PROHIBITED.

 10 30    A provision in a contract which attempts or purports to

 10 31 require arbitration of a dispute arising under sections 714E.2

 10 32 through 714E.5 is void at the option of the owner.

 10 33    Sec. 10.  NEW SECTION.  714F.1  DEFINITIONS.

 10 34    As used in this chapter, unless the context otherwise

 10 35 requires:
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 11  1    1.  "Business day" means any calendar day except Saturday,

 11  2 Sunday, or a public holiday including a holiday observed on a

 11  3 Monday.

 11  4    2.  "Foreclosed homeowner" means an owner of residential

 11  5 real property, including a condominium, that is the primary

 11  6 residence of the owner and whose mortgage on the real property

 11  7 is or was in foreclosure, forfeiture, or tax sale.

 11  8    3.  a.  "Foreclosure purchaser" means a person that has

 11  9 acted as the acquirer in a foreclosure reconveyance.

 11 10 "Foreclosure purchaser" includes a person that has acted in

 11 11 joint venture or joint enterprise with one or more acquirers

 11 12 in a foreclosure reconveyance.

 11 13    b.  "Foreclosure purchaser" does not include any of the

 11 14 following:

 11 15    (1)  A natural person who shows that the natural person is

 11 16 not in the business of foreclosure purchasing and has a prior

 11 17 personal relationship with the foreclosed homeowner.

 11 18    (2)  A person or entity doing business under any law of

 11 19 this state, or of the United States, relating to banks, trust

 11 20 companies, savings and loan associations, industrial loan and

 11 21 thrift companies, regulated lenders, credit unions, insurance

 11 22 companies, or a mortgagee approved by the United States

 11 23 department of housing and urban development, and any

 11 24 subsidiary or affiliate of such persons or entities, and any

 11 25 agent or employee of such persons or entities while engaged in

 11 26 the business of such persons or entities.

 11 27    4.  "Foreclosure reconveyance" means a transaction

 11 28 involving both of the following:

 11 29    a.  The transfer of title to real property by a foreclosed

 11 30 homeowner during a foreclosure proceeding, forfeiture

 11 31 proceeding, or tax sale proceeding, either by transfer of

 11 32 interest from the foreclosed homeowner or by creation of a

 11 33 mortgage or other lien or encumbrance during the process that

 11 34 allows the acquirer to obtain title to the property by

 11 35 redeeming the property as a junior lienholder.
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 12  1    b.  The subsequent conveyance, or promise of a subsequent

 12  2 conveyance, of an interest back to the affected homeowner by

 12  3 the acquirer or a person acting in participation with the

 12  4 acquirer that allows the foreclosed homeowner to possess

 12  5 either the affected residence or other real property, which

 12  6 interest includes but is not limited to an interest in a

 12  7 contract for deed, purchase agreement, option to purchase, or

 12  8 lease.

 12  9    5.  "Resale" means a bona fide market sale of the property

 12 10 subject to the foreclosure reconveyance by the foreclosure

 12 11 purchaser to an unaffiliated third party.

 12 12    6.  "Resale price" means the gross sale price of the

 12 13 property on resale.

 12 14    7.  "Residence in foreclosure" or "affected residence"

 12 15 means residential real property consisting of one to four

 12 16 family dwelling units, one of which the foreclosed homeowner

 12 17 occupies as the foreclosed homeowner's principal place of

 12 18 residence, where a delinquency or default on any loan payment

 12 19 or debt is secured by or attached to the residential real

 12 20 property, including but not limited to contract for deed

 12 21 payments, real estate contracts, or real estate taxes.

 12 22    Sec. 11.  NEW SECTION.  714F.2  CONTRACT REQUIREMENT ==

 12 23 FORM AND LANGUAGE.

 12 24    A foreclosure purchaser shall enter into a foreclosure

 12 25 reconveyance in the form of a written contract.  The contract

 12 26 must be written in letters of a size equal to at least twelve

 12 27 point boldface type, in the same language principally used by

 12 28 the foreclosure purchaser and foreclosed homeowner to

 12 29 negotiate the sale of the residence in foreclosure, and must

 12 30 be fully completed and signed and dated by the foreclosed

 12 31 homeowner and foreclosure purchaser before the execution of

 12 32 any instrument of conveyance of the residence in foreclosure.

 12 33    Sec. 12.  NEW SECTION.  714F.3  CONTRACT TERMS.

 12 34    1.  A contract required by section 714F.2 must contain the

 12 35 entire agreement of the parties and shall include all the
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 13  1 following terms:

 13  2    a.  The real name, business address, and the telephone

 13  3 number of the foreclosure purchaser.

 13  4    b.  The address of the residence in foreclosure.

 13  5    c.  The total consideration to be given by the foreclosure

 13  6 purchaser in connection with or incident to the sale.

 13  7    d.  A  complete description of the terms of payment or

 13  8 other consideration including but not limited to any services

 13  9 of any nature that the foreclosure purchaser represents the

 13 10 foreclosure purchaser will perform for the foreclosed

 13 11 homeowner before or after the sale.

 13 12    e.  The time at which possession is to be transferred to

 13 13 the foreclosure purchaser.

 13 14    f.  A complete description of the terms of any related

 13 15 agreement designed to allow the foreclosed homeowner to remain

 13 16 in the home including but not limited to a rental agreement,

 13 17 repurchase agreement, contract for deed, or lease with option

 13 18 to buy.

 13 19    g.  A notice of cancellation as provided in section 714E.5.

 13 20    h.  The following notice in at least fourteen point

 13 21 boldface type, if the contract is printed or in capital

 13 22 letters if the contract is typed, and completed with the name

 13 23 of the foreclosure purchaser, immediately above the statement

 13 24 required by section 714F.5:

 13 25 NOTICE REQUIRED BY IOWA LAW

 13 26    Until your right to cancel this contract has ended,

 13 27 ........................................ (name) or anyone

 13 28 working for .................... (name) CANNOT ask you to

 13 29 sign or have you sign any deed or any other document.

 13 30    2.  The contract required by this section survives delivery

 13 31 of any instrument of conveyance of the residence in

 13 32 foreclosure, and has no effect on persons other than the

 13 33 parties to the contract.

 13 34    Sec. 13.  NEW SECTION.  714F.4  CONTRACT CANCELLATION.

 13 35    1.  In addition to any other right of recision, the
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 14  1 foreclosed homeowner has the right to cancel any contract with

 14  2 a foreclosure purchaser until midnight of the third business

 14  3 day following the day on which the foreclosed homeowner signs

 14  4 a contract that complies with this chapter or until 8:00 a.m.

 14  5 on the last day of the period during which the foreclosed

 14  6 homeowner has a right of redemption, whichever occurs first.

 14  7    2.  Cancellation occurs when the foreclosed homeowner

 14  8 delivers, by any means, written notice of cancellation,

 14  9 provided that, at a minimum, the contract and the notice of

 14 10 cancellation contains a physical address to which notice of

 14 11 cancellation may be mailed or otherwise delivered.  A post

 14 12 office box does not constitute a physical address.  A post

 14 13 office box may be designated for delivery by mail only if it

 14 14 is accompanied by a physical address at which the notice could

 14 15 be delivered by a method other than mail.  An electronically

 14 16 mailed address may be provided in addition to the physical

 14 17 address.  If cancellation is mailed, delivery is effective

 14 18 upon mailing.  If electronically mailed, cancellation is

 14 19 effective upon transmission.

 14 20    3.  A notice of cancellation given by the foreclosed

 14 21 homeowner need not take the particular form as provided with

 14 22 the contract.

 14 23    4.  Within ten days following receipt of a notice of

 14 24 cancellation given in accordance with this section, the

 14 25 foreclosure purchaser shall return without condition any

 14 26 original contract and any other documents signed by the

 14 27 foreclosed homeowner.

 14 28    Sec. 14.  NEW SECTION.  714F.5  NOTICE OF CANCELLATION.

 14 29    1.  The contract must contain in immediate proximity to the

 14 30 space reserved for the foreclosed homeowner's signature a

 14 31 conspicuous statement in a size equal to at least fourteen

 14 32 point boldface type, if the contract is printed, or in capital

 14 33 letters, if the contract is typed, as follows:

 14 34    You may cancel this contract for the sale of your

 14 35 house without any penalty or obligation at any time before
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 15  1 ............... (date and time of day)

 15  2    See the attached notice of cancellation form for an

 15  3 explanation of this right.

 15  4    The foreclosure purchaser shall accurately enter the

 15  5 date and time of day on which the cancellation right ends.

 15  6    2.  The contract must be accompanied by a completed form in

 15  7 duplicate, captioned "notice of cancellation" in a size equal

 15  8 to a twelve point boldface type if the contract is printed, or

 15  9 in capital letters, if the contract is typed, followed by a

 15 10 space in which the foreclosure purchaser shall enter the date

 15 11 on which the foreclosed homeowner executes the contract.  This

 15 12 form must be attached to the contract, must be easily

 15 13 detachable, and must contain in type of at least ten points,

 15 14 if the contract is printed, or in capital letters, if the

 15 15 contract is typed, the following statement written in the same

 15 16 language as used in the contract:

 15 17 NOTICE OF CANCELLATION

 15 18 ............................

 15 19 (enter date contract signed)

 15 20    You may cancel this contract for the sale of your house,

 15 21 without any penalty or obligation, at any time before

 15 22 ............................

 15 23 (enter date and time of day)

 15 24    To cancel this transaction, you may use any of the

 15 25 following methods:  (1) mail or otherwise deliver a signed

 15 26 and dated copy of this cancellation notice; or (2) e=mail

 15 27 a notice of cancellation to ........................... at

 15 28                                 (name of purchaser)

 15 29 .................................................

 15 30 (physical address of purchaser's place of business)

 15 31 .................................................

 15 32 (e=mail address of foreclosure consultant's place of

 15 33 business)

 15 34    Not later than ............... (enter date and time of day)

 15 35    I hereby cancel this transaction.
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 16  1 ........................................

 16  2 (date)

 16  3 ........................................

 16  4 (seller's signature)

 16  5    3.  The foreclosure purchaser shall provide the foreclosed

 16  6 homeowner with a copy of the contract and the attached notice

 16  7 of cancellation at the time the contract is executed by all

 16  8 parties.

 16  9    4.  The three business days during which the foreclosed

 16 10 homeowner may cancel the contract shall not begin to run until

 16 11 all parties to the contract have executed the contract and the

 16 12 foreclosure purchaser has complied with this section.

 16 13    Sec. 15.  NEW SECTION.  714F.6  WAIVER.

 16 14    A waiver of the provisions of this chapter is void and

 16 15 unenforceable as contrary to public policy except a consumer

 16 16 may waive the three=day right to cancel provided in section

 16 17 714F.4 if the property is subject to a foreclosure sale, tax

 16 18 sale, or contract forfeiture within the three business days

 16 19 and the shortened cancellation period was not caused by the

 16 20 foreclosure purchaser or an agent of the foreclosure

 16 21 purchaser, and the foreclosed homeowner agrees to waive the

 16 22 foreclosed homeowner's right to cancel in a handwritten

 16 23 statement signed by all parties holding title to the

 16 24 foreclosed property.

 16 25    Sec. 16.  NEW SECTION.  714F.7  ARBITRATION PROHIBITED.

 16 26    A provision in a contract which attempts or purports to

 16 27 require arbitration of any dispute arising under this chapter

 16 28 is void at the option of the foreclosed homeowner.

 16 29    Sec. 17.  NEW SECTION.  714F.8  PROHIBITED PRACTICES.

 16 30    A foreclosure purchaser shall not do any of the following:

 16 31    1.  Enter into, or attempt to enter into, a foreclosure

 16 32 reconveyance with a foreclosed homeowner unless all of the

 16 33 following apply:

 16 34    a.  The foreclosure purchaser verifies and can demonstrate

 16 35 that the foreclosed homeowner has a reasonable ability to pay
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 17  1 for the subsequent conveyance of an interest back to the

 17  2 foreclosed homeowner.  In the case of a lease with an option

 17  3 to purchase, payment ability also includes the reasonable

 17  4 ability to make the lease payments and purchase the property

 17  5 within the term of the option to purchase.  A rebuttable

 17  6 presumption arises that a foreclosed homeowner is reasonably

 17  7 able to pay for the subsequent conveyance if the foreclosed

 17  8 homeowner's payments for primary housing expenses and regular

 17  9 principal and interest payments on other personal debt, on a

 17 10 monthly basis, do not exceed sixty percent of the foreclosed

 17 11 homeowner's monthly gross income.  For the purposes of this

 17 12 section, "primary housing expenses" means the sum of payments

 17 13 for regular principal, interest, rent, utilities, hazard

 17 14 insurance, real estate taxes, and association dues.  A

 17 15 rebuttable presumption arises that the foreclosure purchaser

 17 16 has not verified reasonable payment ability if the foreclosure

 17 17 purchaser has not obtained documents other than a statement by

 17 18 the foreclosed homeowner of assets, liabilities, and income.

 17 19    b.  The foreclosure purchaser and the foreclosed homeowner

 17 20 complete a closing for any foreclosure reconveyance in which

 17 21 the foreclosure purchaser obtains a deed or mortgage from a

 17 22 foreclosed homeowner.  For purposes of this section, "closing"

 17 23 means an in=person meeting to complete final documents

 17 24 incident to the sale of the real property or the creation of a

 17 25 mortgage on the real property conducted by a closing agent,

 17 26 who is not employed by or an affiliate of the foreclosure

 17 27 purchaser, or employed by such an affiliate, and who does not

 17 28 have a business or personal relationship with the foreclosure

 17 29 purchaser other than the provision of real estate settlement

 17 30 services.

 17 31    c.  The foreclosure purchaser obtains the written consent

 17 32 of the foreclosed homeowner to a grant by the foreclosure

 17 33 purchaser of any interest in the property during such times as

 17 34 the foreclosed homeowner maintains any interest in the

 17 35 property.
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 18  1    d.  The foreclosure purchaser complies with the

 18  2 requirements for disclosure, loan terms, and conduct in the

 18  3 federal Home Ownership Equity Protection Act, 15 U.S.C. }

 18  4 1639, for any foreclosure reconveyance in which the foreclosed

 18  5 homeowner obtains a vendee interest in a contract for deed,

 18  6 regardless of whether the terms of the contract for deed meet

 18  7 the annual percentage rate or points and fees requirements for

 18  8 a covered loan in 12 C.F.R. section 226.32 (a) and (b).

 18  9    2.  Enter into a foreclosure reconveyance unless the

 18 10 foreclosure purchaser notifies all existing mortgage lien

 18 11 holders of the foreclosure purchaser's intent to accept

 18 12 conveyance of any interest in the property from the foreclosed

 18 13 homeowner, and fully complies with all terms and conditions

 18 14 contained in the mortgage lien documents including but not

 18 15 limited to due=on=sale provisions or meeting all qualification

 18 16 requirements for assuming the repayment of the mortgage.

 18 17    3.  Fail to do any of the following:

 18 18    a.  Ensure that title to the subject dwelling has been

 18 19 reconveyed to the foreclosed homeowner.

 18 20    b.  (1)  Make a payment to the foreclosed homeowner such

 18 21 that the foreclosed homeowner has received consideration in an

 18 22 amount of at least eighty=two percent of the fair market value

 18 23 of the property, as the property was when the foreclosed

 18 24 homeowner vacated the property, within ninety days of either

 18 25 the eviction or voluntary relinquishment of possession of the

 18 26 property by the foreclosed homeowner.  The foreclosure

 18 27 purchaser shall make a detailed accounting of the basis for

 18 28 the payment amount, or a detailed accounting of the reasons

 18 29 for failure to make a payment, including providing written

 18 30 documentation of expenses, within this ninety=day period.  The

 18 31 accounting shall be on a form prescribed by the attorney

 18 32 general, in consultation with the superintendent of the

 18 33 banking division of the department of commerce without being

 18 34 subject to the rulemaking procedures of chapter 17A.

 18 35    (2)  For purposes of this paragraph "b", all of the
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 19  1 following shall apply:

 19  2    (a)  A rebuttable presumption arises that an appraisal by a

 19  3 person licensed or certified by an agency of the federal

 19  4 government or this state to appraise real estate constitutes

 19  5 the fair market value of the property.

 19  6    (b)  The time for determining the fair market value amount

 19  7 shall be determined in the foreclosure reconveyance contract

 19  8 as either at the time of the execution of the foreclosure

 19  9 reconveyance contract or at resale.  If the contract states

 19 10 that the fair market value shall be determined at the time of

 19 11 resale, the fair market value shall be the resale price if it

 19 12 is sold within sixty days of the eviction or voluntary

 19 13 relinquishment of the property by the foreclosed homeowner.

 19 14 If the contract states that the fair market value shall be

 19 15 determined at the time of resale, and the resale is not

 19 16 completed within sixty days of the eviction or voluntary

 19 17 relinquishment of the property by the foreclosed homeowner,

 19 18 the fair market value shall be determined by an appraisal

 19 19 conducted within one hundred eighty days of the eviction or

 19 20 voluntary relinquishment of the property by the foreclosed

 19 21 homeowner and payment, if required, shall be made to the

 19 22 foreclosed homeowner, but the fair market value shall be

 19 23 recalculated as the resale price on resale and an additional

 19 24 payment amount, if appropriate, based on the resale price,

 19 25 shall be made to the foreclosed homeowner within fifteen days

 19 26 of resale, and a detailed accounting of the basis for the

 19 27 payment amount, or a detailed accounting of the reasons for

 19 28 failure to make additional payment, shall be made within

 19 29 fifteen days of resale, including providing written

 19 30 documentation of expenses.  The accounting shall be on a form

 19 31 prescribed by the attorney general, in consultation with the

 19 32 superintendent of the banking division of the department of

 19 33 commerce, without being subject to the rulemaking procedures

 19 34 of chapter 17A.

 19 35    (c)  "Consideration" means any payment or thing of value
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 20  1 provided to the foreclosed homeowner, including unpaid rent or

 20  2 contract for deed payments owed by the foreclosed homeowner

 20  3 prior to the date of eviction or voluntary relinquishment of

 20  4 the property, reasonable costs paid to third parties necessary

 20  5 to complete the foreclosure reconveyance transaction, payment

 20  6 of money to satisfy a debt or legal obligation of the

 20  7 foreclosed homeowner that creates a lien against the affected

 20  8 residence, or the reasonable cost of repairs for damage to the

 20  9 dwelling caused by the foreclosed homeowner; or a penalty

 20 10 imposed by a court for the filing of a frivolous claim under

 20 11 section 714F.9, subsection 6, but "consideration" shall not

 20 12 include amounts imputed as a down payment or fee to the

 20 13 foreclosure purchaser, or a person acting in participation

 20 14 with the foreclosure purchaser, incident to a contract for

 20 15 deed, lease, or option to purchase entered into as part of the

 20 16 foreclosure reconveyance, except for reasonable costs paid to

 20 17 third parties necessary to complete the foreclosure

 20 18 reconveyance.

 20 19    3.  Enter into repurchase or lease terms as part of the

 20 20 subsequent conveyance that are unfair or commercially

 20 21 unreasonable, or engage in any other unfair conduct.

 20 22    4.  Represent, directly or indirectly, any of the

 20 23 following:

 20 24    a.  The foreclosure purchaser is acting as an advisor or a

 20 25 consultant, or in any other manner represents that the

 20 26 foreclosure purchaser is acting on behalf of the foreclosed

 20 27 homeowner.

 20 28    b.  The foreclosure purchaser has a qualification,

 20 29 certification, or licensure that the foreclosure purchaser

 20 30 does not have, or that the foreclosure purchaser is not a

 20 31 member of a licensed profession if that is untrue.

 20 32    c.  The foreclosure purchaser is assisting the foreclosed

 20 33 homeowner to "save the house" or a substantially similar

 20 34 phrase.

 20 35    d.  The foreclosure purchaser is assisting the foreclosed
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 21  1 homeowner in preventing a completed foreclosure, forfeiture,

 21  2 or tax sale if the result of the transaction is that the

 21  3 foreclosed homeowner will not complete a redemption of the

 21  4 property.

 21  5    5.  Make any other statements, directly or by implication,

 21  6 or engage in any other conduct that is false, deceptive, or

 21  7 misleading, or that has the likelihood to cause confusion or

 21  8 misunderstanding, including but not limited to statements

 21  9 regarding the value of the residence in foreclosure, the

 21 10 amount of proceeds the foreclosed homeowner will receive after

 21 11 a foreclosure sale, any contract term, or the foreclosed

 21 12 homeowner's rights or obligations incident to or arising out

 21 13 of the foreclosure reconveyance.

 21 14    6.  Do any of the following until the time during which the

 21 15 foreclosed homeowner may cancel the transaction has fully

 21 16 elapsed:

 21 17    a.  Accept from a foreclosed homeowner an execution of, or

 21 18 induce a foreclosed homeowner to execute, an instrument of

 21 19 conveyance of any interest in the residence in foreclosure.

 21 20    b.  Record with the county recorder or file with the

 21 21 registrar of titles any document including but not limited to

 21 22 an instrument of conveyance, signed by the foreclosed

 21 23 homeowner.

 21 24    c.  Transfer or encumber or purport to transfer or encumber

 21 25 any interest in the residence in foreclosure to any third

 21 26 party.

 21 27    Sec. 18.  NEW SECTION.  714F.9  ENFORCEMENT.

 21 28    1.  REMEDIES.  A violation of this chapter is an unlawful

 21 29 practice pursuant to section 714.16, and all the remedies of

 21 30 section 714.16 are available for such an action.  A private

 21 31 cause of action brought under this chapter by a foreclosed

 21 32 homeowner is in the public interest.  A foreclosed homeowner

 21 33 may bring an action for a violation of this chapter.  If the

 21 34 court finds a violation of this chapter, the court shall award

 21 35 to the foreclosed homeowner actual damages, appropriate
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 22  1 equitable relief, and the costs of the action, and shall award

 22  2 reasonable fees to the foreclosed homeowner's attorney.

 22  3 Notwithstanding any other provision of this section, an action

 22  4 shall not be brought on the basis of a violation of this

 22  5 chapter except by a foreclosed homeowner against whom the

 22  6 violation was committed or by the attorney general.  This

 22  7 limitation does not apply to administrative action by the

 22  8 superintendent of the banking division of the department of

 22  9 commerce.

 22 10    2.  EXEMPLARY DAMAGES.  In a private right of action for a

 22 11 violation of this chapter, the court may award exemplary

 22 12 damages of any amount.  If the court determines that an award

 22 13 of exemplary damages is appropriate, the amount of exemplary

 22 14 damages awarded shall not be less than one and one=half times

 22 15 the foreclosed homeowner's actual damages.  Any claim for

 22 16 exemplary damages brought pursuant to this section must be

 22 17 commenced within four years after the date of the alleged

 22 18 violation.

 22 19    3.  REMEDIES CUMULATIVE.  The remedies provided in this

 22 20 section are cumulative and do not restrict any remedy that is

 22 21 otherwise available.  The provisions of this chapter are not

 22 22 exclusive and are in addition to any other requirements,

 22 23 rights, remedies, and penalties provided by law.  No action

 22 24 under this section shall affect the rights in the foreclosed

 22 25 property held by a good faith purchaser for value.

 22 26    4.  CRIMINAL PENALTY.  A foreclosure purchaser who engages

 22 27 in a practice which would operate as a fraud or deceit upon a

 22 28 foreclosed homeowner is guilty of a serious misdemeanor.

 22 29 Prosecution or conviction for any one of the violations does

 22 30 not bar prosecution or conviction for any other offenses.

 22 31    5.  FAILURE OF TRANSACTION.  Failure of the parties to

 22 32 complete the reconveyance transaction, in the absence of

 22 33 additional misconduct, shall not subject a foreclosure

 22 34 purchaser to the criminal penalties under this chapter.

 22 35    6.  STAY OF EVICTION ACTION.
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 23  1    a.  A court hearing an eviction action against a foreclosed

 23  2 homeowner must issue an automatic stay, without imposition of

 23  3 a bond, if the foreclosed homeowner makes a prima facie

 23  4 showing that all of the following apply:

 23  5    (1)  The foreclosed homeowner has done any of the

 23  6 following:

 23  7    (a)  Commenced an action concerning a foreclosure

 23  8 reconveyance.

 23  9    (b)  Asserts a defense that the property that is the

 23 10 subject of the eviction action is also the subject of a

 23 11 foreclosure reconveyance in violation of this chapter.

 23 12    (c)  Asserts a claim or affirmative defense of fraud, false

 23 13 pretense, false promise, misrepresentation, misleading

 23 14 statement, or deceptive practice, in connection with a

 23 15 foreclosure reconveyance.

 23 16    (2)  The foreclosed homeowner owned the residence in

 23 17 foreclosure.

 23 18    (3)  The foreclosed homeowner conveyed title to the

 23 19 residence in foreclosure to a third party upon a promise that

 23 20 the foreclosed homeowner would be allowed to occupy the

 23 21 residence in foreclosure or other real property in which the

 23 22 foreclosure purchaser or a person acting in participation with

 23 23 the foreclosure purchaser has an interest and that the

 23 24 residence in foreclosure or other real property would be the

 23 25 subject of a foreclosure reconveyance.

 23 26    (4)  Since the conveyance, the foreclosed homeowner has

 23 27 continuously occupied the residence in foreclosure or other

 23 28 real property in which the foreclosure purchaser or a person

 23 29 acting in participation with the foreclosure purchaser has an

 23 30 interest.

 23 31    b.  For purposes of this subsection, notarized affidavits

 23 32 are acceptable means of proof to meet the foreclosed

 23 33 homeowner's burden.  Upon good cause shown, a foreclosed

 23 34 homeowner may request and the court may grant up to an

 23 35 additional two weeks to produce evidence required to make the
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 24  1 prima facie showing.

 24  2    c.  A court may award to a plaintiff a penalty of up to

 24  3 five hundred dollars upon a showing that the foreclosed

 24  4 homeowner filed a frivolous claim or asserted a frivolous

 24  5 defense.

 24  6    d.  The automatic stay expires upon the later of any of the

 24  7 following:

 24  8    (1)  The failure of the foreclosed homeowner to commence an

 24  9 action in a court of competent jurisdiction in connection with

 24 10 a foreclosed reconveyance transaction within ninety days after

 24 11 the issuance of the stay.

 24 12    (2)  The issuance of an order lifting the stay by a court

 24 13 hearing claims related to the foreclosure reconveyance.

 24 14    Sec. 19.  EFFECTIVE DATE.  This Act, being deemed of

 24 15 immediate importance, takes effect upon enactment.

 24 16                           EXPLANATION

 24 17    This bill provides for the regulation of mortgage

 24 18 foreclosure consultant contracts and mortgage foreclosure

 24 19 reconveyance transactions.

 24 20    FORECLOSURE CONSULTANT CONTRACTS.  The bill provides

 24 21 certain requirements relating to the form and language of a

 24 22 foreclosure consultant contract between a foreclosure

 24 23 consultant and an owner including the notice of the owner's

 24 24 right to cancel the contract up to three business days after

 24 25 the owner signs the contract.  The bill defines a "foreclosure

 24 26 consultant" as a person who, directly or indirectly, makes a

 24 27 solicitation, representation, or offer to an owner to perform

 24 28 certain services for compensation to help an owner avoid a

 24 29 foreclosure, foreclosure sale, forfeiture, sheriff's sale, or

 24 30 tax sale on the homeowner's property and an "owner" as the

 24 31 record owner of the residential real property in foreclosure

 24 32 at the time the notice of pendency was recorded, or at the

 24 33 time the default notice was served.  The bill exempts certain

 24 34 persons with a legitimate interest in foreclosure sales from

 24 35 the bill's provisions.
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 25  1    The bill prohibits a foreclosure consultant from engaging

 25  2 in the following prohibited practices:

 25  3    1.  Claim, demand, charge, collect, or receive compensation

 25  4 until after the foreclosure consultant has fully performed

 25  5 each and every service the foreclosure consultant contracted

 25  6 to perform or represented the foreclosure consultant would

 25  7 perform.

 25  8    2.  Claim, demand, charge, collect, or receive a fee,

 25  9 interest, or other compensation for any reason which exceeds 8

 25 10 percent per annum of the amount of any loan which the

 25 11 foreclosure consultant may make to the owner.

 25 12    3.  Take a wage assignment, a lien of any type on real or

 25 13 personal property, or other security to secure the payment of

 25 14 compensation.

 25 15    4.  Receive consideration from any third party in

 25 16 connection with services rendered to an owner unless the

 25 17 consideration is first fully disclosed to the owner.

 25 18    5.  Acquire an interest, directly or indirectly, or by

 25 19 means of a subsidiary or affiliate in a residence in

 25 20 foreclosure from an owner with whom the foreclosure consultant

 25 21 has contracted.

 25 22    6.  Take a power of attorney from an owner for any purpose,

 25 23 except to inspect documents as provided by law.

 25 24    7.  Induce or attempt to induce an owner to enter into a

 25 25 contract which does not comply in all respects with the

 25 26 requirements of the bill.

 25 27    8.  Claim, demand, charge, collect, or receive a fee,

 25 28 interest, or other compensation for promising to negotiate a

 25 29 mortgage loan or real estate contract modification,

 25 30 forbearance, repayment plan, or other loss mitigation for the

 25 31 consumer and failing to successfully negotiate such a

 25 32 modification, forbearance, repayment plan, or other loss

 25 33 mitigation.

 25 34    9.  Prohibit the borrower from contacting any lender,

 25 35 servicer, government entity, or any other person helping the
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 26  1 consumer.

 26  2    The bill prohibits waiver of the provisions of the bill and

 26  3 makes such waiver provisions void.

 26  4    The bill provides that all remedies under Iowa's consumer

 26  5 fraud Act, Code section 714.16, are available for an aggrieved

 26  6 homeowner through an action filed by the attorney general and

 26  7 additionally provides that a homeowner also has a private

 26  8 cause of action for violations of the bill which must be

 26  9 commenced within four years from the date of the alleged

 26 10 violation.  If the court finds that the foreclosure consultant

 26 11 violated the bill, the court shall award the owner actual

 26 12 damages, appropriate equitable relief, and the costs of the

 26 13 action, and shall award reasonable attorney fees to the

 26 14 owner's attorney.

 26 15    The bill provides that any person in violation of the

 26 16 bill's proscriptions commits a serious misdemeanor.  A serious

 26 17 misdemeanor is punishable by confinement for no more than one

 26 18 year and a fine of at least $315 but not more than $1,875.

 26 19    The bill also provides that any provision of a foreclosure

 26 20 consultant contract that attempts or purports to require

 26 21 arbitration of a dispute that arises under the bill is void at

 26 22 the option of the homeowner.

 26 23    FORECLOSURE RECONVEYANCES.  The bill provides certain

 26 24 requirements relating to the form and language of a

 26 25 foreclosure reconveyance contract between a foreclosure

 26 26 purchaser and a foreclosed homeowner, including the notice of

 26 27 the homeowner's right to cancel the contract up to three

 26 28 business days after the foreclosed homeowner signs the

 26 29 contract or until 8:00 a.m. on the last day of the period

 26 30 during which the foreclosed homeowner has a right of

 26 31 redemption, whichever occurs first.  "Foreclosure

 26 32 reconveyance" is defined as a transaction involving the

 26 33 transfer of title to real property by a foreclosed homeowner

 26 34 during a foreclosure proceeding and the subsequent conveyance

 26 35 back to the foreclosed homeowner following the completion of
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 27  1 foreclosure proceedings; "foreclosure purchaser" is defined as

 27  2 a person that has acted as the acquirer in a foreclosure

 27  3 reconveyance and includes a person that has acted in joint

 27  4 venture or joint enterprise with one or more acquirers in a

 27  5 foreclosure reconveyance; and "foreclosed homeowner" means an

 27  6 owner of residential real property, including a condominium,

 27  7 that is the primary residence of the owner and whose mortgage

 27  8 on the real property is or was in foreclosure, forfeiture, or

 27  9 tax sale.

 27 10    The bill prohibits a foreclosure consultant from entering

 27 11 into, or attempting to enter into, a foreclosure reconveyance

 27 12 with a foreclosed homeowner unless the following requirements

 27 13 are met:

 27 14    1.  The foreclosure purchaser verifies and can demonstrate

 27 15 that the foreclosed homeowner has a reasonable ability to pay

 27 16 for the subsequent conveyance of an interest back to the

 27 17 foreclosed homeowner.  The bill creates a rebuttable

 27 18 presumption that a homeowner is reasonably able to pay for the

 27 19 subsequent conveyance if the owner's payments for primary

 27 20 housing expenses and regular principal and interest payments

 27 21 on other personal debt, on a monthly basis, do not exceed 60

 27 22 percent of the owner's monthly gross income.

 27 23    2.  The foreclosure purchaser and the foreclosed homeowner

 27 24 complete a closing for any foreclosure reconveyance in which

 27 25 the foreclosure purchaser obtains a deed or mortgage from a

 27 26 foreclosed homeowner.

 27 27    3.  The foreclosure purchaser obtains the written consent

 27 28 of the foreclosed homeowner to a grant by the foreclosure

 27 29 purchaser of any interest in the property during such times as

 27 30 the foreclosed homeowner maintains any interest in the

 27 31 property.

 27 32    4.  The foreclosure purchaser complies with federal

 27 33 requirements for disclosure, loan terms, and conduct for any

 27 34 foreclosure reconveyance in which the foreclosed homeowner

 27 35 obtains a vendee interest in a contract for deed.
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 28  1    The bill further prohibits a foreclosure purchaser from

 28  2 doing any of the following:

 28  3    1.  Entering into a foreclosure reconveyance unless the

 28  4 foreclosure purchaser notifies all existing lien holders of

 28  5 the foreclosure purchaser's intent to accept conveyance of any

 28  6 interest in the property from the foreclosed homeowner, and

 28  7 fully complies with all requirements.

 28  8    2.  Entering into repurchase or lease terms as part of the

 28  9 subsequent conveyance that are unfair or commercially

 28 10 unreasonable, or engage in any other unfair conduct.

 28 11    3.  Representing the foreclosure purchaser is acting as an

 28 12 advisor or a consultant, or in any other manner represents

 28 13 that the foreclosure purchaser is acting on behalf of the

 28 14 homeowner; the foreclosure purchaser has a qualification,

 28 15 certification, or licensure that the foreclosure purchaser

 28 16 does not have or that the foreclosure purchaser is not a

 28 17 member of a licensed profession if that is untrue; the

 28 18 foreclosure purchaser is assisting the foreclosed homeowner to

 28 19 "save the house" or a substantially similar phrase; or the

 28 20 foreclosure purchaser is assisting the foreclosed homeowner in

 28 21 preventing a completed foreclosure, forfeiture, or tax sale if

 28 22 the result of the transaction is that the foreclosed homeowner

 28 23 will not complete a redemption of the property.

 28 24    4.  Making any other statements or engage in any other

 28 25 conduct that is false, deceptive, or misleading, or that has

 28 26 the likelihood to cause confusion or misunderstanding,

 28 27 including but not limited to statements regarding the value of

 28 28 the residence in foreclosure, the amount of proceeds the

 28 29 foreclosed homeowner will receive after a foreclosure sale,

 28 30 any contract term, or the foreclosed homeowner's rights or

 28 31 obligations incident to or arising out of the foreclosure

 28 32 reconveyance.

 28 33    5.  Accepting from any foreclosed homeowner an execution

 28 34 of, or inducing any foreclosed homeowner to execute any

 28 35 instrument of conveyance of any interest in the residence in
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 29  1 foreclosure, recording with the county recorder or filing with

 29  2 the registrar of titles any document including but not limited

 29  3 to an instrument of conveyance, signed by the foreclosed

 29  4 homeowner, or transferring or encumbering any interest in the

 29  5 residence in foreclosure to any third party, until the time

 29  6 during which the foreclosed homeowner may cancel the

 29  7 transaction has fully elapsed.

 29  8    The bill provides that all remedies under Iowa's consumer

 29  9 fraud Act, Code section 714.16, are available for a foreclosed

 29 10 homeowner under the bill and additionally provides that a

 29 11 foreclosed homeowner also has a private right of action for

 29 12 violations of the bill.  If the court finds a violation, the

 29 13 court shall award to the foreclosed homeowner actual damages,

 29 14 appropriate equitable relief, and the costs of the action, and

 29 15 shall award reasonable fees to the foreclosed homeowner's

 29 16 attorney.  Exemplary damages may also be awarded, but a

 29 17 foreclosed homeowner's claim for such damages must be

 29 18 commenced within four years after the date of the alleged

 29 19 violation.

 29 20    The bill provides that any foreclosure purchaser who

 29 21 engages in any violation of the bill that would operate as a

 29 22 fraud or deceit commits a serious misdemeanor.  A serious

 29 23 misdemeanor is punishable by confinement for no more than one

 29 24 year and a fine of at least $315 but not more than $1,875.

 29 25    The bill provides that any waiver of the provisions of

 29 26 sections in the bill is void and unenforceable except a

 29 27 consumer may waive the three=day right to cancel provided in

 29 28 the bill if the property is subject to a foreclosure sale

 29 29 within the three business days and the shortened cancellation

 29 30 period was not caused by the foreclosure purchaser or any

 29 31 agent of the foreclosure purchaser and the foreclosed

 29 32 homeowner agrees to waive the foreclosed homeowner's right to

 29 33 cancel in a handwritten statement signed by all parties

 29 34 holding title to the foreclosed property.

 29 35    The bill provides that any provision in a foreclosure
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 30  1 reconveyance contract which attempts or purports to require

 30  2 arbitration of any dispute arising under the bill is void at

 30  3 the option of the owner.

 30  4    The bill provides an automatic stay provision that provides

 30  5 that a court hearing an eviction action against a foreclosed

 30  6 homeowner shall issue an automatic stay, without imposing

 30  7 bond, if a foreclosed homeowner makes a prima facie showing

 30  8 that the foreclosed homeowner has commenced an action

 30  9 concerning a foreclosure reconveyance, asserts a defense that

 30 10 the property that is the subject of the eviction action is

 30 11 also the subject of a foreclosure reconveyance in violation of

 30 12 the bill, or asserts a claim or affirmative defense of fraud,

 30 13 false pretense, false promise, misrepresentation, misleading

 30 14 statement, or deceptive practice, in connection with a

 30 15 foreclosure reconveyance, owned the residence in foreclosure,

 30 16 conveyed title to the residence in foreclosure to a third

 30 17 party upon a promise that the defendant would be allowed to

 30 18 occupy the residence in foreclosure or other real property in

 30 19 which the foreclosure purchaser or a person acting in

 30 20 participation with the foreclosure purchaser has an interest

 30 21 and that the residence in foreclosure or other real property

 30 22 would be the subject of a foreclosure reconveyance, and since

 30 23 the conveyance, has continuously occupied the residence in

 30 24 foreclosure or other real property in which the foreclosure

 30 25 purchaser or a person acting in participation with the

 30 26 foreclosure purchaser has an interest.

 30 27    EFFECTIVE DATE.  The bill takes effect upon enactment.

 30 28 LSB 5682DP 82

 30 29 rh/rj/24.2
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PAG LIN

  1  1                           DIVISION I

  1  2                     UNIFORM ACT PROVISIONS

  1  3                            ARTICLE 1

  1  4                       GENERAL PROVISIONS

  1  5    Section 1.  NEW SECTION.  489.101  SHORT TITLE.

  1  6    This chapter may be cited as the "Revised Uniform Limited

  1  7 Liability Company Act".

  1  8    Sec. 2.  NEW SECTION.  489.102  DEFINITIONS.

  1  9    As used in this chapter:

  1 10    1.  "Certificate of organization" means the certificate

  1 11 required by section 489.201.  The term includes the

  1 12 certificate as amended or restated.

  1 13    2.  "Contribution" means any benefit provided by a person

  1 14 to a limited liability company that is any of the following:

  1 15    a.  In order to become a member upon formation of the

  1 16 company and in accordance with an agreement between or among

  1 17 the persons that have agreed to become the initial members of

  1 18 the company.

  1 19    b.  In order to become a member after formation of the

  1 20 company and in accordance with an agreement between the person

  1 21 and the company.

  1 22    c.  In the person's capacity as a member and in accordance

  1 23 with the operating agreement or an agreement between the

  1 24 member and the company.

  1 25    3.  "Domestic cooperative" means an entity organized on a

  1 26 cooperative basis under chapter 497, 498, or 499, or a

  1 27 cooperative organized under chapter 501 or 501A.

  1 28    4.  "Debtor in bankruptcy" means a person that is the

  1 29 subject of any of the following:

  1 30    a.  An order for relief under Title 11 of the United States

  1 31 Code or a successor statute of general application.

  1 32    b.  A comparable order under federal, state, or foreign law

  1 33 governing insolvency.

  1 34    5.  "Deliver" or "delivery" means any method of delivery

  1 35 used in conventional commercial practice, including delivery
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  2  1 in person, by mail, commercial delivery, and electronic

  2  2 transmission.

  2  3    6.  "Distribution", except as otherwise provided in section

  2  4 489.405, subsection 6, means a transfer of money or other

  2  5 property from a limited liability company to another person on

  2  6 account of a transferable interest.

  2  7    7.  "Effective", with respect to a record required or

  2  8 permitted to be delivered to the secretary of state for filing

  2  9 under this chapter, means effective under section 489.205,

  2 10 subsection 3.

  2 11    8.  "Electronic transmission" means any process of

  2 12 communication not directly involving the physical transfer of

  2 13 paper that is suitable for the retention, retrieval, and

  2 14 reproduction of information by the recipient.

  2 15    9.  "Foreign limited liability company" means an

  2 16 unincorporated entity formed under the law of a jurisdiction

  2 17 other than this state and denominated by that law as a limited

  2 18 liability company.

  2 19    10.  "Limited liability company", except in the phrase

  2 20 "foreign limited liability company", means an entity formed

  2 21 under this chapter.

  2 22    11.  "Manager" means a person that under the operating

  2 23 agreement of a manager=managed limited liability company is

  2 24 responsible, alone or in concert with others, for performing

  2 25 the management functions stated in section 489.407, subsection

  2 26 3.

  2 27    12.  "Manager=managed limited liability company" means a

  2 28 limited liability company that qualifies under section

  2 29 489.407, subsection 1.

  2 30    13.  "Member" means a person that has become a member of a

  2 31 limited liability company under section 489.401 and has not

  2 32 dissociated under section 489.602.

  2 33    14.  "Member=managed limited liability company" means a

  2 34 limited liability company that is not a manager=managed

  2 35 limited liability company.
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  3  1    15.  "Operating agreement" means the agreement, whether or

  3  2 not referred to as an operating agreement and whether oral, in

  3  3 a record, implied, or in any combination thereof, of all the

  3  4 members of a limited liability company, including a sole

  3  5 member, concerning the matters described in section 489.110,

  3  6 subsection 1.  The term includes the agreement as amended or

  3  7 restated.

  3  8    16.  "Organizer" means a person that acts under section

  3  9 489.201 to form a limited liability company.

  3 10    17.  "Person" means an individual, corporation, business

  3 11 trust, estate, trust, partnership, limited liability company,

  3 12 association, joint venture, public corporation, government or

  3 13 governmental subdivision, agency, or instrumentality, or any

  3 14 other legal or commercial entity.

  3 15    18.  "Principal office" means the principal executive

  3 16 office of a limited liability company or foreign limited

  3 17 liability company, whether or not the office is located in

  3 18 this state.

  3 19    19.  "Record" means information that is inscribed on a

  3 20 tangible medium or that is stored in an electronic or other

  3 21 medium and is retrievable in perceivable form.

  3 22    20.  "Registered office" means any of the following:

  3 23    a.  The office that a limited liability company is required

  3 24 to designate and maintain under section 489.113.

  3 25    b.  The principal office of a foreign limited liability

  3 26 company.

  3 27    21.  "Sign" means, with the present intent to authenticate

  3 28 or adopt a record to do any of the following:

  3 29    a.  Execute or adopt a tangible symbol.

  3 30    b.  Attach to or logically associate with the record an

  3 31 electronic symbol, sound, or process.

  3 32    22.  "State" means a state of the United States, the

  3 33 District of Columbia, Puerto Rico, the United States Virgin

  3 34 Islands, or any territory or insular possession subject to the

  3 35 jurisdiction of the United States.
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  4  1    23.  "Transfer" includes an assignment, conveyance, deed,

  4  2 bill of sale, lease, mortgage, security interest, encumbrance,

  4  3 gift, or transfer by operation of law.

  4  4    24.  "Transferable interest" means the right, as originally

  4  5 associated with a person's capacity as a member, to receive

  4  6 distributions from a limited liability company in accordance

  4  7 with the operating agreement, whether or not the person

  4  8 remains a member or continues to own any part of the right.

  4  9    25.  "Transferee" means a person to which all or part of a

  4 10 transferable interest has been transferred, whether or not the

  4 11 transferor is a member.

  4 12    Sec. 3.  NEW SECTION.  489.103  KNOWLEDGE == NOTICE.

  4 13    1.  A person knows a fact when the person has or is any of

  4 14 the following:

  4 15    a.  Has actual knowledge of it.

  4 16    b.  Is deemed to know it under subsection 4, paragraph "a",

  4 17 or law other than this chapter.

  4 18    2.  A person has notice of a fact when the person has or is

  4 19 any of the following:

  4 20    a.  Has reason to know the fact from all of the facts known

  4 21 to the person at the time in question.

  4 22    b.  Is deemed to have notice of the fact under subsection

  4 23 4, paragraph "b".

  4 24    3.  A person notifies another of a fact by taking steps

  4 25 reasonably required to inform the other person in ordinary

  4 26 course, whether or not the other person knows the fact.

  4 27    4.  A person that is not a member is deemed both of the

  4 28 following:

  4 29    a.  To know of a limitation on authority to transfer real

  4 30 property as provided in section 489.302, subsection 7.

  4 31    b.  To have notice of all of the following regarding a

  4 32 limited liability company's:

  4 33    (1)  Dissolution, ninety days after a statement of

  4 34 dissolution under section 489.702, subsection 2, paragraph

  4 35 "b", subparagraph (1), becomes effective.
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  5  1    (2)  Termination, ninety days after a statement of

  5  2 termination under section 489.702, subsection 2, paragraph

  5  3 "b", subparagraph (6), becomes effective.

  5  4    (3)  Merger, conversion, or domestication, ninety days

  5  5 after articles of merger, conversion, or domestication under

  5  6 article 10 become effective.

  5  7    Sec. 4.  NEW SECTION.  489.104  NATURE, PURPOSE, AND

  5  8 DURATION OF LIMITED LIABILITY COMPANY.

  5  9    1.  A limited liability company is an entity distinct from

  5 10 its members.

  5 11    2.  A limited liability company may have any lawful

  5 12 purpose, regardless of whether for profit.

  5 13    3.  A limited liability company has perpetual duration.

  5 14    Sec. 5.  NEW SECTION.  489.105  POWERS.

  5 15    1.  Except as otherwise provided in subsection 2, a limited

  5 16 liability company has the capacity to sue and be sued in its

  5 17 own name and the power to do all things necessary or

  5 18 convenient to carry on its activities.

  5 19    2.  Until a limited liability company has or has had at

  5 20 least one member, the company lacks the capacity to do any act

  5 21 or carry on any activity except all of the following:

  5 22    a.  Delivering to the secretary of state for filing a

  5 23 statement of change under section 489.114, an amendment to the

  5 24 certificate under section 489.202, a statement of correction

  5 25 under section 489.206, a biennial report under section

  5 26 489.209, or a statement of termination under section 489.702,

  5 27 subsection 2, paragraph "b", subparagraph (6).

  5 28    b.  Admitting a member under section 489.401.

  5 29    c.  Dissolving under section 489.701.

  5 30    3.  A limited liability company that has or has had at

  5 31 least one member may ratify an act or activity that occurred

  5 32 when the company lacked capacity under subsection 2.

  5 33    Sec. 6.  NEW SECTION.  489.106  GOVERNING LAW.

  5 34    The law of this state governs all of the following:

  5 35    1.  The internal affairs of a limited liability company.
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  6  1    2.  The liability of a member as member and a manager as

  6  2 manager for the debts, obligations, or other liabilities of a

  6  3 limited liability company.

  6  4    Sec. 7.  NEW SECTION.  489.107  SUPPLEMENTAL PRINCIPLES OF

  6  5 LAW.

  6  6    Unless displaced by particular provisions of this chapter,

  6  7 the principles of law and equity supplement this chapter.

  6  8    Sec. 8.  NEW SECTION.  489.108  NAME.

  6  9    1.  The name of a limited liability company must contain

  6 10 the words "limited liability company" or "limited company" or

  6 11 the abbreviation "L.L.C.", "LLC", "L.C.", or "LC".  "Limited"

  6 12 may be abbreviated as "Ltd.", and "company" may be abbreviated

  6 13 as "Co.".

  6 14    2.  Unless authorized by subsection 3, the name of a

  6 15 limited liability company must be distinguishable in the

  6 16 records of the secretary of state from all of the following:

  6 17    a.  The name of each person that is not an individual and

  6 18 that is incorporated, organized, or authorized to transact

  6 19 business in this state.

  6 20    b.  Each name reserved under section 489.109.

  6 21    3.  A limited liability company may apply to the secretary

  6 22 of state for authorization to use a name that does not comply

  6 23 with subsection 2.  The secretary of state shall authorize use

  6 24 of the name applied for if, as to each of the following

  6 25 noncomplying names:

  6 26    a.  The present user, registrant, or owner of the

  6 27 noncomplying name consents in a signed record to the use and

  6 28 submits an undertaking in a form satisfactory to the secretary

  6 29 of state to change the noncomplying name to a name that

  6 30 complies with subsection 2 and is distinguishable in the

  6 31 records of the secretary of state from the name applied for.

  6 32    b.  The applicant delivers to the secretary of state a

  6 33 certified copy of the final judgment of a court establishing

  6 34 the applicant's right to use in this state the name applied

  6 35 for.
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  7  1    4.  A limited liability company may use the name, including

  7  2 the fictitious name, of another entity that is used in this

  7  3 state if the other entity is formed under the law of this

  7  4 state or is authorized to transact business in this state and

  7  5 the proposed user limited liability company meets any of the

  7  6 following conditions:

  7  7    a.  Has merged with the other entity.

  7  8    b.  Has been formed by reorganization of the other entity.

  7  9    c.  Has acquired all or substantially all of the assets,

  7 10 including the name, of the other entity.

  7 11    5.  This article does not control the use of fictitious

  7 12 names.  However, if a limited liability company uses a

  7 13 fictitious name in this state, it shall deliver to the

  7 14 secretary of state for filing a certified copy of the

  7 15 resolution of its members if it is member=managed or its

  7 16 managers if it is manager=managed, adopting the fictitious

  7 17 name.

  7 18    6.  Subject to section 489.805, this section applies to a

  7 19 foreign limited liability company transacting business in this

  7 20 state which has a certificate of authority to transact

  7 21 business in this state or which has applied for a certificate

  7 22 of authority.

  7 23    Sec. 9.  NEW SECTION.  489.109  RESERVATION OF NAME.

  7 24    1.  A person may reserve the exclusive use of the name of a

  7 25 limited liability company, including a fictitious or assumed

  7 26 name for a foreign limited liability company whose name is not

  7 27 available, by delivering an application to the secretary of

  7 28 state for filing.  The application must state the name and

  7 29 address of the applicant and the name proposed to be reserved.

  7 30 If the secretary of state finds that the name applied for is

  7 31 available, it must be reserved for the applicant's exclusive

  7 32 use for a one=hundred=twenty=day period.

  7 33    2.  The owner of a name reserved for a limited liability

  7 34 company may transfer the reservation to another person by

  7 35 delivering to the secretary of state for filing a signed
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  8  1 notice of the transfer which states the name and address of

  8  2 the transferee.

  8  3    Sec. 10.  NEW SECTION.  489.110  OPERATING AGREEMENT ==

  8  4 SCOPE, FUNCTION, AND LIMITATIONS.

  8  5    1.  Except as otherwise provided in subsections 2 and 3,

  8  6 the operating agreement governs all of the following:

  8  7    a.  Relations among the members as members and between the

  8  8 members and the limited liability company.

  8  9    b.  The rights and duties under this chapter of a person in

  8 10 the capacity of manager.

  8 11    c.  The activities of the company and the conduct of those

  8 12 activities.

  8 13    d.  The means and conditions for amending the operating

  8 14 agreement.

  8 15    2.  To the extent the operating agreement does not

  8 16 otherwise provide for a matter described in subsection 1, this

  8 17 chapter governs the matter.

  8 18    3.  An operating agreement shall not do any of the

  8 19 following:

  8 20    a.  Vary a limited liability company's capacity under

  8 21 section 489.105 to sue and be sued in its own name.

  8 22    b.  Vary the law applicable under section 489.106.

  8 23    c.  Vary the power of the court under section 489.204.

  8 24    d.  Subject to subsections 4 through 7, eliminate the duty

  8 25 of loyalty, the duty of care, or any other fiduciary duty.

  8 26    e.  Subject to subsections 4 through 7, eliminate the

  8 27 contractual obligation of good faith and fair dealing under

  8 28 section 489.409, subsection 4.

  8 29    f.  Unreasonably restrict the duties and rights stated in

  8 30 section 489.410.

  8 31    g.  Vary the power of a court to decree dissolution in the

  8 32 circumstances specified in section 489.701, subsection 1,

  8 33 paragraphs "d" and "e".

  8 34    h.  Vary the requirement to wind up a limited liability

  8 35 company's business as specified in section 489.702, subsection
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  9  1 1, and subsection 2, paragraph "a".

  9  2    i.  Unreasonably restrict the right of a member to maintain

  9  3 an action under article 9.

  9  4    j.  Restrict the right to approve a merger, conversion, or

  9  5 domestication under section 489.1014 to a member that will

  9  6 have personal liability with respect to a surviving,

  9  7 converted, or domesticated organization.

  9  8    k.  Except as otherwise provided in section 489.112,

  9  9 subsection 2, restrict the rights under this chapter of a

  9 10 person other than a member or manager.

  9 11    4.  If not manifestly unreasonable, the operating agreement

  9 12 may do any of the following:

  9 13    a.  Restrict or eliminate the duty to do any of the

  9 14 following:

  9 15    (1)  As required in section 489.409, subsection 2,

  9 16 paragraph "a", and subsection 8, to account to the limited

  9 17 liability company and to hold as trustee for it any property,

  9 18 profit, or benefit derived by the member in the conduct or

  9 19 winding up of the company's business, from a use by the member

  9 20 of the company's property, or from the appropriation of a

  9 21 limited liability company opportunity.

  9 22    (2)  As required in section 489.409, subsection 2,

  9 23 paragraph "b", and subsection 8, to refrain from dealing with

  9 24 the company in the conduct or winding up of the company's

  9 25 business as or on behalf of a party having an interest adverse

  9 26 to the company.

  9 27    (3)  As required by section 489.409, subsection 2,

  9 28 paragraph "c", and subsection 8, to refrain from competing

  9 29 with the company in the conduct of the company's business

  9 30 before the dissolution of the company.

  9 31    b.  Identify specific types or categories of activities

  9 32 that do not violate the duty of loyalty.

  9 33    c.  Alter the duty of care, except to authorize intentional

  9 34 misconduct or knowing violation of law.

  9 35    d.  Alter any other fiduciary duty, including eliminating
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 10  1 particular aspects of that duty.

 10  2    e.  Prescribe the standards by which to measure the

 10  3 performance of the contractual obligation of good faith and

 10  4 fair dealing under section 489.409, subsection 4.

 10  5    5.  The operating agreement may specify the method by which

 10  6 a specific act or transaction that would otherwise violate the

 10  7 duty of loyalty may be authorized or ratified by one or more

 10  8 disinterested and independent persons after full disclosure of

 10  9 all material facts.

 10 10    6.  To the extent the operating agreement of a

 10 11 member=managed limited liability company expressly relieves a

 10 12 member of a responsibility that the member would otherwise

 10 13 have under this chapter and imposes the responsibility on one

 10 14 or more other members, the operating agreement may, to the

 10 15 benefit of the member that the operating agreement relieves of

 10 16 the responsibility, also eliminate or limit any fiduciary duty

 10 17 that would have pertained to the responsibility.

 10 18    7.  The operating agreement may alter or eliminate the

 10 19 indemnification for a member or manager provided by section

 10 20 489.408, subsection 1, and may eliminate or limit a member's

 10 21 or manager's liability to the limited liability company and

 10 22 members for money damages, except for any of the following:

 10 23    a.  A breach of the duty of loyalty.

 10 24    b.  A financial benefit received by the member or manager

 10 25 to which the member or manager is not entitled.

 10 26    c.  A breach of a duty under section 489.406.

 10 27    d.  Intentional infliction of harm on the company or a

 10 28 member.

 10 29    e.  An intentional violation of criminal law.

 10 30    8.  The court shall decide any claim under subsection 4

 10 31 that a term of an operating agreement is manifestly

 10 32 unreasonable.  All of the following apply:

 10 33    a.  The court shall make its determination as of the time

 10 34 the challenged term became part of the operating agreement and

 10 35 by considering only circumstances existing at that time.
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 11  1    b.  The court may invalidate the term only if, in light of

 11  2 the purposes and activities of the limited liability company,

 11  3 it is readily apparent that any of the following applies:

 11  4    (1)  The objective of the term is unreasonable.

 11  5    (2)  The term is an unreasonable means to achieve the

 11  6 provision's objective.

 11  7    Sec. 11.  NEW SECTION.  489.111  OPERATING AGREEMENT ==

 11  8 EFFECT ON LIMITED LIABILITY COMPANY AND PERSONS BECOMING

 11  9 MEMBERS == PREFORMATION AGREEMENT.

 11 10    1.  A limited liability company is bound by and may enforce

 11 11 the operating agreement, whether or not the company has itself

 11 12 manifested assent to the operating agreement.

 11 13    2.  A person that becomes a member of a limited liability

 11 14 company is deemed to assent to the operating agreement.

 11 15    3.  Two or more persons intending to become the initial

 11 16 members of a limited liability company may make an agreement

 11 17 providing that upon the formation of the company the agreement

 11 18 will become the operating agreement.  One person intending to

 11 19 become the initial member of a limited liability company may

 11 20 assent to terms providing that upon the formation of the

 11 21 company the terms will become the operating agreement.

 11 22    4.  An operating agreement in a signed record that excludes

 11 23 modification or recision except by a signed record cannot be

 11 24 otherwise modified or rescinded.

 11 25    Sec. 12.  NEW SECTION.  489.112  OPERATING AGREEMENT ==

 11 26 EFFECT ON THIRD PARTIES AND RELATIONSHIP TO RECORDS EFFECTIVE

 11 27 ON BEHALF OF LIMITED LIABILITY COMPANY.

 11 28    1.  A operating agreement may specify that its amendment

 11 29 requires the approval of a person that is not a party to the

 11 30 operating agreement or the satisfaction of a condition.  An

 11 31 amendment is ineffective if its adoption does not include the

 11 32 required approval or satisfy the specified condition.

 11 33    2.  The obligations of a limited liability company and its

 11 34 members to a person in the person's capacity as a transferee

 11 35 or dissociated member are governed by the operating agreement.
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 12  1 Subject only to any court order issued under section 489.503,

 12  2 subsection 2, paragraph "b", to effectuate a charging order,

 12  3 an amendment to the operating agreement made after a person

 12  4 becomes a transferee or dissociated member is effective with

 12  5 regard to any debt, obligation, or other liability of the

 12  6 limited liability company or its members to the person in the

 12  7 person's capacity as a transferee or dissociated member.

 12  8    3.  If a record that has been delivered by a limited

 12  9 liability company to the secretary of state for filing and has

 12 10 become effective under this chapter contains a provision that

 12 11 would be ineffective under section 489.110, subsection 3, if

 12 12 contained in the operating agreement, the provision is

 12 13 likewise ineffective in the record.

 12 14    4.  Subject to subsection 3, if a record that has been

 12 15 delivered by a limited liability company to the secretary of

 12 16 state for filing and has become effective under this chapter

 12 17 conflicts with a provision of the operating agreement as

 12 18 follows:

 12 19    a.  The operating agreement prevails as to members,

 12 20 dissociated members, transferees, and managers.

 12 21    b.  The record prevails as to other persons to the extent

 12 22 they reasonably rely on the record.

 12 23    Sec. 13.  NEW SECTION.  489.113  REGISTERED OFFICE AND

 12 24 REGISTERED AGENT FOR SERVICE OF PROCESS.

 12 25    1.  A limited liability company shall designate and

 12 26 continuously maintain in this state all of the following:

 12 27    a.  A registered office, which need not be a place of its

 12 28 activity in this state.

 12 29    b.  A registered agent for service of process.

 12 30    2.  A foreign limited liability company that has a

 12 31 certificate of authority under section 489.802 shall designate

 12 32 and continuously maintain in this state a registered agent for

 12 33 service of process.

 12 34    3.  A registered agent for service of process of a limited

 12 35 liability company or foreign limited liability company must be
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 13  1 an individual who is a resident of this state or other person

 13  2 with authority to transact business in this state.

 13  3    Sec. 14.  NEW SECTION.  489.114  CHANGE OF REGISTERED

 13  4 OFFICE OR REGISTERED AGENT FOR SERVICE OF PROCESS.

 13  5    1.  A limited liability company or foreign limited

 13  6 liability company may change its registered office, its

 13  7 registered agent for service of process, or the address of its

 13  8 registered agent for service of process by delivering to the

 13  9 secretary of state for filing a statement of change containing

 13 10 all of the following:

 13 11    a.  The name of the company.

 13 12    b.  The street and mailing addresses of its current

 13 13 registered office.

 13 14    c.  If the current registered office is to be changed, the

 13 15 street and mailing addresses of the new registered office.

 13 16    d.  The name and street and mailing addresses of its

 13 17 current registered agent for service of process.

 13 18    e.  If the current registered agent for service of process

 13 19 or an address of the registered agent is to be changed, the

 13 20 new information.

 13 21    2.  Subject to section 489.205, subsection 3, a statement

 13 22 of change is effective when filed by the secretary of state.

 13 23    Sec. 15.  NEW SECTION.  489.115  RESIGNATION OF REGISTERED

 13 24 AGENT FOR SERVICE OF PROCESS.

 13 25    1.  To resign as a registered agent for service of process

 13 26 of a limited liability company or foreign limited liability

 13 27 company, the registered agent must deliver to the secretary of

 13 28 state for filing a statement of resignation containing the

 13 29 company name and stating that the registered agent is

 13 30 resigning.

 13 31    2.  The secretary of state shall file a statement of

 13 32 resignation delivered under subsection 1 and mail or otherwise

 13 33 provide or deliver a copy to the registered office of the

 13 34 limited liability company or foreign limited liability company

 13 35 and another copy to the principal office of the company if the
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 14  1 mailing address of the principal office appears in the records

 14  2 of the secretary of state and is different from the mailing

 14  3 address of the registered office.

 14  4    3.  An agency for service of process terminates on the

 14  5 earlier of the following:

 14  6    a.  The thirty=first day after the secretary of state files

 14  7 the statement of resignation.

 14  8    b.  When a record designating a new registered agent for

 14  9 service of process is delivered to the secretary of state for

 14 10 filing on behalf of the limited liability company and becomes

 14 11 effective.

 14 12    Sec. 16.  NEW SECTION.  489.116  SERVICE OF PROCESS.

 14 13    1.  A registered agent for service of process appointed by

 14 14 a limited liability company or foreign limited liability

 14 15 company is an agent of the company for service of any process,

 14 16 notice, or demand required or permitted by law to be served on

 14 17 the company.

 14 18    2.  If a limited liability company has no registered agent,

 14 19 or the agent cannot with reasonable diligence be served, the

 14 20 limited liability company may be served by registered or

 14 21 certified mail, return receipt requested, addressed to the

 14 22 limited liability company at its principal office.

 14 23    3.  Service is effected under subsection 2 at the earliest

 14 24 of any of the following:

 14 25    a.  The date the limited liability company or foreign

 14 26 limited liability company receives the process, notice, or

 14 27 demand.

 14 28    b.  The date shown on the return receipt, if signed on

 14 29 behalf of the company.

 14 30    c.  Five days after the process, notice, or demand is

 14 31 deposited with the United States postal service, if correctly

 14 32 addressed and with sufficient postage.

 14 33    4.  This section does not affect the right to serve

 14 34 process, notice, or demand in any other manner provided by

 14 35 law.
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 15  1    Sec. 17.  NEW SECTION.  489.117  FEES.

 15  2    1.  The secretary of state shall collect the following fees

 15  3 when documents described in this subsection are delivered to

 15  4 the secretary's office for filing:

 15  5    a.  Certificate of organization ......................... $ 50

 15  6    b.  Application for use of indistinguishable name ....... $ 10

 15  7    c.  Application for reserved name ....................... $ 10

 15  8    d.  Notice of transfer of reserved name ................. $ 10

 15  9    e.  Application for registered name per month or

 15 10 part thereof ............................................. No fee

 15 11    f.  Application for renewal of registered name ........ No fee

 15 12    g.  Statement of change of registered agent or

 15 13 registered office or both ................................ No fee

 15 14    h.  Registered agent's statement of change of

 15 15 registered office for each affected limited

 15 16 liability company ........................................ No fee

 15 17    i.  Registered agent's statement of resignation ....... No fee

 15 18    j.  Amendment to certificate of organization ............ $ 50

 15 19    k.  Restatement of certificate of organization

 15 20 with amendment of certificate .............................. $ 50

 15 21    l.  Articles of merger .................................. $ 50

 15 22    m.  Statement of dissolution ............................ $  5

 15 23    n.  Declaration of administrative dissolution ......... No fee

 15 24    o.  Application for reinstatement following

 15 25 administrative dissolution ................................. $  5

 15 26    p.  Certificate of reinstatement ...................... No fee

 15 27    q.  Application for certificate of authority ............ $100

 15 28    r.  Application for amended certificate of

 15 29 authority .................................................. $100

 15 30    s.  Statement of cancellation ........................... $ 10

 15 31    t.  Certificate of revocation of authority

 15 32 to transact business ..................................... No fee

 15 33    u.  Statement of correction ............................. $  5

 15 34    v.  Application for certificate of existence

 15 35 or authorization ........................................... $  5
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 16  1    w.  Any other document required or permitted

 16  2 to be filed by this chapter ................................ $  5

 16  3    2.  The secretary of state shall collect a fee of five

 16  4 dollars each time process is served on the secretary under

 16  5 this chapter.  The party to a proceeding causing service of

 16  6 process is entitled to recover this fee as costs if the party

 16  7 prevails in the proceeding.

 16  8    3.  The secretary of state shall collect the following fees

 16  9 for copying and certifying the copy of any filed document

 16 10 relating to a domestic or foreign corporation:

 16 11    a.  One dollar a page for copying.

 16 12    b.  Five dollars for the certificate.

 16 13                            ARTICLE 2

 16 14            FORMATION == CERTIFICATE OF ORGANIZATION

 16 15                        AND OTHER FILINGS

 16 16    Sec. 18.  NEW SECTION.  489.201  FORMATION OF LIMITED

 16 17 LIABILITY COMPANY == CERTIFICATE OF ORGANIZATION.

 16 18    1.  One or more persons may act as organizers to form a

 16 19 limited liability company by signing and delivering to the

 16 20 secretary of state for filing a certificate of organization.

 16 21    2.  A certificate of organization must state all of the

 16 22 following:

 16 23    a.  The name of the limited liability company, which must

 16 24 comply with section 489.108.

 16 25    b.  The street and mailing addresses of the initial

 16 26 registered office and the name and street and mailing

 16 27 addresses of the initial registered agent for service of

 16 28 process of the company.

 16 29    3.  Subject to section 489.110, subsection 3, a certificate

 16 30 of organization may also contain statements as to matters

 16 31 other than those required by subsection 2.  However, a

 16 32 statement in a certificate of organization is not effective as

 16 33 a statement of authority.

 16 34    4.  A limited liability company is formed when the

 16 35 secretary of state has filed the certificate of organization,
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 17  1 unless the certificate states a delayed effective date

 17  2 pursuant to section 489.205, subsection 3.  If the certificate

 17  3 states a delayed effective date, a limited liability company

 17  4 is not formed if, before the certificate takes effect, a

 17  5 statement of cancellation is signed and delivered to the

 17  6 secretary of state for filing and the secretary of state files

 17  7 the certificate.

 17  8    5.  Subject to any delayed effective date and except in a

 17  9 proceeding by this state to dissolve a limited liability

 17 10 company, the filing of the certificate of organization by the

 17 11 secretary of state is conclusive proof that the organizer

 17 12 satisfied all conditions to the formation of a limited

 17 13 liability company.

 17 14    Sec. 19.  NEW SECTION.  489.202  AMENDMENT OR RESTATEMENT

 17 15 OF CERTIFICATE OF ORGANIZATION.

 17 16    1.  A certificate of organization may be amended or

 17 17 restated at any time.

 17 18    2.  To amend its certificate of organization, a limited

 17 19 liability company must deliver to the secretary of state for

 17 20 filing an amendment stating all of the following:

 17 21    a.  The name of the company.

 17 22    b.  The date of filing of its certificate of organization.

 17 23    c.  The changes the amendment makes to the certificate as

 17 24 most recently amended or restated.

 17 25    3.  To restate its certificate of organization, a limited

 17 26 liability company must deliver to the secretary of state for

 17 27 filing a restatement, designated as such in its heading,

 17 28 stating all of the following:

 17 29    a.  In the heading or an introductory paragraph, the

 17 30 company's present name and the date of the filing of the

 17 31 company's initial certificate of organization.

 17 32    b.  If the company's name has been changed at any time

 17 33 since the company's formation, each of the company's former

 17 34 names.

 17 35    c.  The changes the restatement makes to the certificate as
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 18  1 most recently amended or restated.

 18  2    4.  Subject to section 489.112, subsection 3, and section

 18  3 489.205, subsection 3, an amendment to or restatement of a

 18  4 certificate of organization is effective when filed by the

 18  5 secretary of state.

 18  6    5.  If a member of a member=managed limited liability

 18  7 company, or a manager of a manager=managed limited liability

 18  8 company, knows that any information in a filed certificate of

 18  9 organization was inaccurate when the certificate was filed or

 18 10 has become inaccurate owing to changed circumstances, the

 18 11 member or manager shall promptly do any of the following:

 18 12    a.  Cause the certificate to be amended.

 18 13    b.  If appropriate, deliver to the secretary of state for

 18 14 filing a statement of change under section 489.114 or a

 18 15 statement of correction under section 489.206.

 18 16    Sec. 20.  NEW SECTION.  489.203  SIGNING OF RECORDS TO BE

 18 17 DELIVERED FOR FILING TO SECRETARY OF STATE.

 18 18    1.  A record delivered to the secretary of state for filing

 18 19 pursuant to this chapter must be signed as follows:

 18 20    a.  Except as otherwise provided in paragraphs "b" and "c",

 18 21 a record signed on behalf of a limited liability company must

 18 22 be signed by a person authorized by the company.

 18 23    b.  A limited liability company's initial certificate of

 18 24 organization must be signed by at least one person acting as

 18 25 an organizer.

 18 26    c.  A record filed on behalf of a limited liability company

 18 27 that does not have or has not had at least one member must be

 18 28 signed by an organizer.

 18 29    d.  A record filed on behalf of a dissolved limited

 18 30 liability company that has no members must be signed by the

 18 31 person winding up the company's activities under section

 18 32 489.702, subsection 3, or a person appointed under section

 18 33 489.702, subsection 4, to wind up those activities.

 18 34    e.  A statement of cancellation under section 489.201,

 18 35 subsection 4, must be signed by each organizer that signed the
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 19  1 initial certificate of organization, but a personal

 19  2 representative of a deceased or incompetent organizer may sign

 19  3 in the place of the decedent or incompetent.

 19  4    f.  A statement of denial by a person under section 489.303

 19  5 must be signed by that person.

 19  6    g.  Any other record must be signed by the person on whose

 19  7 behalf the record is delivered to the secretary of state.

 19  8    2.  Any record filed under this chapter may be signed by an

 19  9 agent.

 19 10    Sec. 21.  NEW SECTION.  489.204  SIGNING AND FILING

 19 11 PURSUANT TO JUDICIAL ORDER.

 19 12    1.  If a person required by this chapter to sign a record

 19 13 or deliver a record to the secretary of state for filing under

 19 14 this chapter does not do so, any other person that is

 19 15 aggrieved may petition the district court to order one or more

 19 16 of the following:

 19 17    a.  The person to sign the record.

 19 18    b.  The person to deliver the record to the secretary of

 19 19 state for filing.

 19 20    c.  The secretary of state to file the record unsigned.

 19 21    2.  If a petitioner under subsection 1 is not the limited

 19 22 liability company or foreign limited liability company to

 19 23 which the record pertains, the petitioner shall make the

 19 24 company a party to the action.

 19 25    3.  If a district court orders an unsigned record to be

 19 26 delivered to the secretary of state, the secretary of state

 19 27 shall file the record and the court order upon receipt.

 19 28    Sec. 22.  NEW SECTION.  489.205  DELIVERY TO AND FILING OF

 19 29 RECORDS BY SECRETARY OF STATE == EFFECTIVE TIME AND DATE.

 19 30    1.  A record authorized or required to be delivered to the

 19 31 secretary of state for filing under this chapter must be

 19 32 captioned to describe the record's purpose, be in a medium

 19 33 permitted by the secretary of state, and be delivered to the

 19 34 secretary of state.  If the filing fees have been paid, unless

 19 35 the secretary of state determines that a record does not
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 20  1 comply with the filing requirements of this chapter, the

 20  2 secretary of state shall file the record and any of the

 20  3 following applies:

 20  4    a.  For a statement of denial under section 489.303, send a

 20  5 copy of the filed statement and a receipt for the fees to the

 20  6 person on whose behalf the statement was delivered for filing

 20  7 and to the limited liability company.

 20  8    b.  For all other records, send a copy of the filed record

 20  9 and a receipt for the fees to the person on whose behalf the

 20 10 record was filed.

 20 11    2.  Upon request and payment of the requisite fee, the

 20 12 secretary of state shall send to the requester a certified

 20 13 copy of a requested record.

 20 14    3.  Except as otherwise provided in sections 489.115 and

 20 15 489.206, and except for a certificate of organization that

 20 16 contains a statement as provided in section 489.201,

 20 17 subsection 4, a record delivered to the secretary of state for

 20 18 filing under this chapter may specify an effective time and a

 20 19 delayed effective date.  Subject to section 489.115, section

 20 20 489.201, subsection 4, and section 489.206, a record filed by

 20 21 the secretary of state is effective as follows:

 20 22    a.  If the record does not specify either an effective time

 20 23 or a delayed effective date, on the date and at the time the

 20 24 record is filed as evidenced by the secretary of state's

 20 25 endorsement of the date and time on the record.

 20 26    b.  If the record specifies an effective time but not a

 20 27 delayed effective date, on the date the record is filed at the

 20 28 time specified in the record.

 20 29    c.  If the record specifies a delayed effective date but

 20 30 not an effective time, at 12:01 a.m. on the earlier of any of

 20 31 the following:

 20 32    (1)  The specified date.

 20 33    (2)  The ninetieth day after the record is filed.

 20 34    d.  If the record specifies an effective time and a delayed

 20 35 effective date, at the specified time on the earlier of any of
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 21  1 the following:

 21  2    (1)  The specified date.

 21  3    (2)  The ninetieth day after the record is filed.

 21  4    e.  A delayed effective date for a record shall not be

 21  5 later than the ninetieth day after the date on which it is

 21  6 filed.

 21  7    Sec. 23.  NEW SECTION.  489.206  CORRECTING FILED RECORD.

 21  8    1.  A limited liability company or foreign limited

 21  9 liability company may deliver to the secretary of state for

 21 10 filing a statement of correction to correct a record

 21 11 previously delivered by the company to the secretary of state

 21 12 and filed by the secretary of state, if at the time of filing

 21 13 the record contained inaccurate information or was defectively

 21 14 signed.

 21 15    2.  A statement of correction under subsection 1 shall not

 21 16 have a delayed effective date and must do all of the

 21 17 following:

 21 18    a.  Describe the record to be corrected, including its

 21 19 filing date, or attach a copy of the record as filed.

 21 20    b.  Specify the inaccurate information and the reason it is

 21 21 inaccurate or the manner in which the signing was defective.

 21 22    c.  Correct the defective signature or inaccurate

 21 23 information.

 21 24    3.  When filed by the secretary of state, a statement of

 21 25 correction under subsection 1 is effective retroactively as of

 21 26 the effective date of the record the statement corrects, but

 21 27 the statement is effective when filed as to all of the

 21 28 following:

 21 29    a.  For the purposes of section 489.103, subsection 4.

 21 30    b.  As to persons that previously relied on the uncorrected

 21 31 record and would be adversely affected by the retroactive

 21 32 effect.

 21 33    Sec. 24.  NEW SECTION.  489.207  PENALTY FOR SIGNING FALSE

 21 34 RECORD.

 21 35    1.  A person commits an offense if that person signs a
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 22  1 record the person knows is false in any material respect with

 22  2 intent that the record be delivered to the secretary of state

 22  3 for filing.

 22  4    2.  An offense under this section is a serious misdemeanor

 22  5 punishable by a fine not to exceed one thousand dollars.

 22  6    Sec. 25.  NEW SECTION.  489.208  CERTIFICATE OF EXISTENCE

 22  7 OR AUTHORIZATION.

 22  8    1.  The secretary of state, upon request and payment of the

 22  9 requisite fee, shall furnish to any person a certificate of

 22 10 existence for a limited liability company if the records filed

 22 11 in the office of the secretary of state show that the company

 22 12 has been formed under section 489.201 and the secretary of

 22 13 state has not filed a statement of termination pertaining to

 22 14 the company.  A certificate of existence must state all of the

 22 15 following:

 22 16    a.  The company's name.

 22 17    b.  That the company was duly formed under the laws of this

 22 18 state and the date of formation.

 22 19    c.  Whether all fees, taxes, and penalties due under this

 22 20 chapter or other law to the secretary of state have been paid.

 22 21    d.  Whether the company's most recent biennial report

 22 22 required by section 489.209 has been filed by the secretary of

 22 23 state.

 22 24    e.  Whether the secretary of state has administratively

 22 25 dissolved the company.

 22 26    f.  Whether the company has delivered to the secretary of

 22 27 state for filing a statement of dissolution.

 22 28    g.  That a statement of termination has not been filed by

 22 29 the secretary of state.

 22 30    h.  Other facts of record in the office of the secretary of

 22 31 state which are specified by the person requesting the

 22 32 certificate.

 22 33    2.  The secretary of state, upon request and payment of the

 22 34 requisite fee, shall furnish to any person a certificate of

 22 35 authorization for a foreign limited liability company if the
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 23  1 records filed in the office of the secretary of state show

 23  2 that the secretary of state has filed a certificate of

 23  3 authority, has not revoked the certificate of authority, and

 23  4 has not filed a notice of cancellation.  A certificate of

 23  5 authorization must state all of the following:

 23  6    a.  The company's name and any alternate name adopted under

 23  7 section 489.805, subsection 1, for use in this state.

 23  8    b.  That the company is authorized to transact business in

 23  9 this state.

 23 10    c.  Whether all fees, taxes, and penalties due under this

 23 11 chapter or other law to the secretary of state have been paid.

 23 12    d.  Whether the company's most recent biennial report

 23 13 required by section 489.209 has been filed by the secretary of

 23 14 state.

 23 15    e.  That the secretary of state has not revoked the

 23 16 company's certificate of authority and has not filed a notice

 23 17 of cancellation.

 23 18    f.  Other facts of record in the office of the secretary of

 23 19 state which are specified by the person requesting the

 23 20 certificate.

 23 21    3.  Subject to any qualification stated in the certificate,

 23 22 a certificate of existence or certificate of authorization

 23 23 issued by the secretary of state is conclusive evidence that

 23 24 the limited liability company is in existence or the foreign

 23 25 limited liability company is authorized to transact business

 23 26 in this state.

 23 27    Sec. 26.  NEW SECTION.  489.209  BIENNIAL REPORT FOR

 23 28 SECRETARY OF STATE.

 23 29    1.  A limited liability company or a foreign limited

 23 30 liability company authorized to transact business in this

 23 31 state shall deliver to the secretary of state for filing a

 23 32 biennial report that states all of the following:

 23 33    a.  The name of the company.

 23 34    b.  The street and mailing addresses of the company's

 23 35 registered office and the name and street and mailing
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 24  1 addresses of its registered agent for service of process in

 24  2 this state.

 24  3    c.  The street and mailing addresses of its principal

 24  4 office.

 24  5    d.  In the case of a foreign limited liability company, the

 24  6 state or other jurisdiction under whose law the company is

 24  7 formed and any alternate name adopted under section 489.805,

 24  8 subsection 1.

 24  9    2.  Information in a biennial report under this section

 24 10 must be current as of the date the report is delivered to the

 24 11 secretary of state for filing.

 24 12    3.  The first biennial report under this section must be

 24 13 delivered to the secretary of state between January 1 and

 24 14 April 1 of the first odd=numbered year following the calendar

 24 15 year in which a limited liability company was formed or a

 24 16 foreign limited liability company was authorized to transact

 24 17 business.  A subsequent biennial report must be delivered to

 24 18 the secretary of state between January 1 and April 1 of each

 24 19 following odd=numbered calendar year.

 24 20    4.  If a biennial report under this section does not

 24 21 contain the information required in subsection 1, the

 24 22 secretary of state shall promptly notify the reporting limited

 24 23 liability company or foreign limited liability company and

 24 24 return the report to it for correction.  If the report is

 24 25 corrected to contain the information required in subsection 1

 24 26 and delivered to the secretary of state within thirty days

 24 27 after the effective date of the notice, it is timely

 24 28 delivered.

 24 29    5.  If a biennial report under this section contains an

 24 30 address of a registered office or the name or address of a

 24 31 registered agent for service of process which differs from the

 24 32 information shown in the records of the secretary of state

 24 33 immediately before the biennial report becomes effective, the

 24 34 differing information in the biennial report is considered a

 24 35 statement of change under section 489.114.
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 25  1                            ARTICLE 3

 25  2                RELATIONS OF MEMBERS AND MANAGERS

 25  3        TO PERSONS DEALING WITH LIMITED LIABILITY COMPANY

 25  4    Sec. 27.  NEW SECTION.  489.301  NO AGENCY POWER OF MEMBER

 25  5 AS MEMBER.

 25  6    1.  A member is not an agent of a limited liability company

 25  7 solely by reason of being a member.

 25  8    2.  A person's status as a member does not prevent or

 25  9 restrict law other than this chapter from imposing liability

 25 10 on a limited liability company because of the person's

 25 11 conduct.

 25 12    Sec. 28.  NEW SECTION.  489.302  STATEMENT OF AUTHORITY.

 25 13    1.  A limited liability company may deliver to the

 25 14 secretary of state for filing a statement of authority.  All

 25 15 of the following apply to the statement:

 25 16    a.  It must include the name of the company and the street

 25 17 and mailing addresses of its registered office.

 25 18    b.  With respect to any position that exists in or with

 25 19 respect to the company, it may state the authority, or

 25 20 limitations on the authority, of all persons holding the

 25 21 position to do any of the following:

 25 22    (1)  Execute an instrument transferring real property held

 25 23 in the name of the company.

 25 24    (2)  Enter into other transactions on behalf of, or

 25 25 otherwise act for or bind, the company.

 25 26    c.  It may state the authority, or limitations on the

 25 27 authority, of a specific person to do any of the following:

 25 28    (1)  Execute an instrument transferring real property held

 25 29 in the name of the company.

 25 30    (2)  Enter into other transactions on behalf of, or

 25 31 otherwise act for or bind, the company.

 25 32    2.  To amend or cancel a statement of authority filed by

 25 33 the secretary of state under section 489.205, subsection 1, a

 25 34 limited liability company must deliver to the secretary of

 25 35 state for filing an amendment or cancellation stating all of
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 26  1 the following:

 26  2    a.  The name of the company.

 26  3    b.  The street and mailing addresses of the company's

 26  4 registered office.

 26  5    c.  The caption of the statement being amended or canceled

 26  6 and the date the statement being affected became effective.

 26  7    d.  The contents of the amendment or a declaration that the

 26  8 statement being affected is canceled.

 26  9    3.  A statement of authority affects only the power of a

 26 10 person to bind a limited liability company to persons that are

 26 11 not members.

 26 12    4.  Subject to subsection 3 and section 489.103, subsection

 26 13 4, and except as otherwise provided in subsections 6, 7, and

 26 14 8, a limitation on the authority of a person or a position

 26 15 contained in an effective statement of authority is not by

 26 16 itself evidence of knowledge or notice of the limitation by

 26 17 any person.

 26 18    5.  Subject to subsection 3, a grant of authority not

 26 19 pertaining to a transfer of real property and contained in an

 26 20 effective statement of authority is conclusive in favor of a

 26 21 person that gives value in reliance on the grant, except to

 26 22 the extent that when the person gives value and any of the

 26 23 following applies:

 26 24    a.  The person has knowledge to the contrary.

 26 25    b.  The statement has been canceled or restrictively

 26 26 amended under subsection 2.

 26 27    c.  A limitation on the grant is contained in another

 26 28 statement of authority that became effective after the

 26 29 statement containing the grant became effective.

 26 30    6.  Subject to subsection 3, an effective statement of

 26 31 authority that grants authority to transfer real property held

 26 32 in the name of the limited liability company and that is

 26 33 recorded by certified copy in the office for recording

 26 34 transfers of the real property is conclusive in favor of a

 26 35 person that gives value in reliance on the grant without
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 27  1 knowledge to the contrary, except to the extent that when the

 27  2 person gives value and any of the following applies:

 27  3    a.  The statement has been canceled or restrictively

 27  4 amended under subsection 2 and a certified copy of the

 27  5 cancellation or restrictive amendment has been recorded in the

 27  6 office for recording transfers of the real property.

 27  7    b.  A limitation on the grant is contained in another

 27  8 statement of authority that became effective after the

 27  9 statement containing the grant became effective and a

 27 10 certified copy of the later=effective statement is recorded in

 27 11 the office for recording transfers of the real property.

 27 12    7.  Subject to subsection 3, if a certified copy of an

 27 13 effective statement containing a limitation on the authority

 27 14 to transfer real property held in the name of a limited

 27 15 liability company is recorded in the office for recording

 27 16 transfers of that real property, all persons are deemed to

 27 17 know of the limitation.

 27 18    8.  Subject to subsection 9, an effective statement of

 27 19 dissolution or statement of termination is a cancellation of

 27 20 any filed statement of authority for the purposes of

 27 21 subsection 6 and is a limitation on authority for the purposes

 27 22 of subsection 7.

 27 23    9.  After a statement of dissolution becomes effective, a

 27 24 limited liability company may deliver to the secretary of

 27 25 state for filing and, if appropriate, may record a statement

 27 26 of authority that is designated as a post=dissolution

 27 27 statement of authority.  The statement operates as provided in

 27 28 subsections 6 and 7.

 27 29    10.  Unless earlier canceled, an effective statement of

 27 30 authority is canceled by operation of law five years after the

 27 31 date on which the statement, or its most recent amendment,

 27 32 becomes effective.  This cancellation operates without need

 27 33 for any recording under subsection 6 or 7.

 27 34    11.  An effective statement of denial operates as a

 27 35 restrictive amendment under this section and may be recorded
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 28  1 by certified copy for the purposes of subsection 6, paragraph

 28  2 "a".

 28  3    Sec. 29.  NEW SECTION.  489.303  STATEMENT OF DENIAL.

 28  4    A person named in a filed statement of authority granting

 28  5 that person authority may deliver to the secretary of state

 28  6 for filing a statement of denial that does all of the

 28  7 following:

 28  8    1.  Provides the name of the limited liability company and

 28  9 the caption of the statement of authority to which the

 28 10 statement of denial pertains.

 28 11    2.  Denies the grant of authority.

 28 12    Sec. 30.  NEW SECTION.  489.304  LIABILITY OF MEMBERS AND

 28 13 MANAGERS.

 28 14    1.  For debts, obligations, or other liabilities of a

 28 15 limited liability company, whether arising in contract, tort,

 28 16 or otherwise all of the following apply:

 28 17    a.  They are solely the debts, obligations, or other

 28 18 liabilities of the company.

 28 19    b.  They do not become the debts, obligations, or other

 28 20 liabilities of a member or manager solely by reason of the

 28 21 member acting as a member or manager acting as a manager.

 28 22    2.  The failure of a limited liability company to observe

 28 23 any particular formalities relating to the exercise of its

 28 24 powers or management of its activities is not a ground for

 28 25 imposing liability on the members or managers for the debts,

 28 26 obligations, or other liabilities of the company.

 28 27                            ARTICLE 4

 28 28             RELATIONS OF MEMBERS TO EACH OTHER AND

 28 29                  TO LIMITED LIABILITY COMPANY

 28 30    Sec. 31.  NEW SECTION.  489.401  BECOMING MEMBER.

 28 31    1.  If a limited liability company is to have only one

 28 32 member upon formation, a person becomes the member as agreed

 28 33 by that person and the organizer of the company or a majority

 28 34 of organizers if more than one.  That person and the organizer

 28 35 may be, but need not be, different persons.  If different, the
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 29  1 organizer acts on behalf of the initial member.

 29  2    2.  If a limited liability company is to have more than one

 29  3 member upon formation, those persons become members as agreed

 29  4 by the persons before the formation of the company.  The

 29  5 organizer acts on behalf of the persons in forming the company

 29  6 and may be, but need not be, one of the persons.

 29  7    3.  If a limited liability company has no members upon

 29  8 formation, a person becomes member of the limited liability

 29  9 company with the consent of the organizer or a majority of the

 29 10 organizers if more than one.  The organizers may consent to

 29 11 more than one person simultaneously becoming the company's

 29 12 initial members.

 29 13    4.  After formation of a limited liability company, a

 29 14 person becomes a member upon any of the following:

 29 15    a.  As provided in the operating agreement.

 29 16    b.  As the result of a transaction effective under article

 29 17 10.

 29 18    c.  With the consent of all the members.

 29 19    d.  If, within ninety consecutive days after the company

 29 20 ceases to have any members and all of the following occur:

 29 21    (1)  The last person to have been a member, or the legal

 29 22 representative of that person, designates a person to become a

 29 23 member.

 29 24    (2)  The designated person consents to become a member.

 29 25    5.  A person may become a member without acquiring a

 29 26 transferable interest and without making or being obligated to

 29 27 make a contribution to the limited liability company.

 29 28    Sec. 32.  NEW SECTION.  489.402  FORM OF CONTRIBUTION.

 29 29    A contribution may consist of tangible or intangible

 29 30 property or other benefit to a limited liability company,

 29 31 including money, services performed, promissory notes, other

 29 32 agreements to contribute money or property, and contracts for

 29 33 services to be performed.

 29 34    Sec. 33.  NEW SECTION.  489.403  LIABILITY FOR

 29 35 CONTRIBUTIONS.
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 30  1    1.  A person's obligation to make a contribution to a

 30  2 limited liability company is not excused by the person's

 30  3 death, disability, or other inability to perform personally.

 30  4 If a person does not make a required contribution, the person

 30  5 or the person's estate is obligated to contribute money equal

 30  6 to the value of the part of the contribution which has not

 30  7 been made, at the option of the company.

 30  8    2.  A creditor of a limited liability company which extends

 30  9 credit or otherwise acts in reliance on an obligation

 30 10 described in subsection 1 may enforce the obligation.

 30 11    3.  An operating agreement may provide that the interest of

 30 12 any member who fails to make a contribution that the member is

 30 13 obligated to make is subject to specified penalties for, or

 30 14 specified consequences of, such failure.  The penalty or

 30 15 consequence may take the form of reducing or eliminating the

 30 16 defaulting member's proportionate interest in a limited

 30 17 liability company, subordinating the member's interest to that

 30 18 of a nondefaulting member, a forced sale of the member's

 30 19 interest, forfeiture of the member's interest, the lending by

 30 20 other members of the amount necessary to meet the member's

 30 21 commitment, a fixing of the value of the member's interest by

 30 22 appraisal or by formula and redemption, or sale of the

 30 23 member's interest at such value or other penalty or

 30 24 consequence.

 30 25    Sec. 34.  NEW SECTION.  489.404  SHARING OF AND RIGHT TO

 30 26 DISTRIBUTIONS BEFORE DISSOLUTION.

 30 27    1.  Any distributions made by a limited liability company

 30 28 before its dissolution and winding up must be in equal shares

 30 29 among members and dissociated members, except to the extent

 30 30 necessary to comply with any transfer effective under section

 30 31 489.502 and any charging order in effect under section

 30 32 489.503.

 30 33    2.  A person has a right to a distribution before the

 30 34 dissolution and winding up of a limited liability company only

 30 35 if the company decides to make an interim distribution.  A
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 31  1 person's dissociation does not entitle the person to a

 31  2 distribution.

 31  3    3.  A person does not have a right to demand or receive a

 31  4 distribution from a limited liability company in any form

 31  5 other than money.  Except as otherwise provided in section

 31  6 489.708, subsection 3, a limited liability company may

 31  7 distribute an asset in kind if each part of the asset is

 31  8 fungible with each other part and each person receives a

 31  9 percentage of the asset equal in value to the person's share

 31 10 of distributions.

 31 11    4.  If a member or transferee becomes entitled to receive a

 31 12 distribution, the member or transferee has the status of, and

 31 13 is entitled to all remedies available to, a creditor of the

 31 14 limited liability company with respect to the distribution.

 31 15    Sec. 35.  NEW SECTION.  489.405  LIMITATIONS ON

 31 16 DISTRIBUTION.

 31 17    1.  A limited liability company shall not make a

 31 18 distribution if after the distribution any of the following

 31 19 applies:

 31 20    a.  The company would not be able to pay its debts as they

 31 21 become due in the ordinary course of the company's activities.

 31 22    b.  The company's total assets would be less than the sum

 31 23 of its total liabilities plus the amount that would be needed,

 31 24 if the company were to be dissolved, wound up, and terminated

 31 25 at the time of the distribution, to satisfy the preferential

 31 26 rights upon dissolution, winding up, and termination of

 31 27 members whose preferential rights are superior to those of

 31 28 persons receiving the distribution.

 31 29    2.  A limited liability company may base a determination

 31 30 that a distribution is not prohibited under subsection 1 on

 31 31 financial statements prepared on the basis of accounting

 31 32 practices and principles that are reasonable in the

 31 33 circumstances or on a fair valuation or other method that is

 31 34 reasonable under the circumstances.

 31 35    3.  Except as otherwise provided in subsection 5, the
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 32  1 effect of a distribution under subsection 1 is measured as

 32  2 follows:

 32  3    a.  In the case of a distribution by purchase, redemption,

 32  4 or other acquisition of a transferable interest in the

 32  5 company, as of the date money or other property is transferred

 32  6 or debt incurred by the company.

 32  7    b.  In all other cases, as follows:

 32  8    (1)  The date that distribution is authorized, if the

 32  9 payment occurs within one hundred twenty days after that date.

 32 10    (2)  The date that payment is made, if the payment occurs

 32 11 more than one hundred twenty days after the distribution is

 32 12 authorized.

 32 13    4.  A limited liability company's indebtedness to a member

 32 14 incurred by reason of a distribution made in accordance with

 32 15 this section is at parity with the company's indebtedness to

 32 16 its general, unsecured creditors.

 32 17    5.  A limited liability company's indebtedness, including

 32 18 indebtedness issued in connection with or as part of a

 32 19 distribution, is not a liability for purposes of subsection 1

 32 20 if the terms of the indebtedness provide that payment of

 32 21 principal and interest are made only to the extent that a

 32 22 distribution could be made to members under this section.  If

 32 23 indebtedness is issued as a distribution, each payment of

 32 24 principal or interest on the indebtedness is treated as a

 32 25 distribution, the effect of which is measured on the date the

 32 26 payment is made.

 32 27    6.  In subsection 1, "distribution" does not include

 32 28 amounts constituting reasonable compensation for present or

 32 29 past services or reasonable payments made in the ordinary

 32 30 course of business under a bona fide retirement plan or other

 32 31 benefits program.

 32 32    Sec. 36.  NEW SECTION.  489.406  LIABILITY FOR IMPROPER

 32 33 DISTRIBUTIONS.

 32 34    1.  Except as otherwise provided in subsection 2, if a

 32 35 member of a member=managed limited liability company or
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 33  1 manager of a manager=managed limited liability company

 33  2 consents to a distribution made in violation of section

 33  3 489.405 and in consenting to the distribution fails to comply

 33  4 with section 489.409, the member or manager is personally

 33  5 liable to the company for the amount of the distribution that

 33  6 exceeds the amount that could have been distributed without

 33  7 the violation of section 489.405.

 33  8    2.  To the extent the operating agreement of a

 33  9 member=managed limited liability company expressly relieves a

 33 10 member of the authority and responsibility to consent to

 33 11 distributions and imposes that authority and responsibility on

 33 12 one or more other members, the liability stated in subsection

 33 13 1 applies to the other members and not the member that the

 33 14 operating agreement relieves of authority and responsibility.

 33 15    3.  A person that receives a distribution knowing that the

 33 16 distribution to that person was made in violation of section

 33 17 489.405 is personally liable to the limited liability company

 33 18 but only to the extent that the distribution received by the

 33 19 person exceeded the amount that could have been properly paid

 33 20 under section 489.405.

 33 21    4.  A person against which an action is commenced because

 33 22 the person is liable under subsection 1 may do all of the

 33 23 following:

 33 24    a.  Implead any other person that is subject to liability

 33 25 under subsection 1 and seek to compel contribution from the

 33 26 person.

 33 27    b.  Implead any person that received a distribution in

 33 28 violation of subsection 3 and seek to compel contribution from

 33 29 the person in the amount the person received in violation of

 33 30 subsection 3.

 33 31    5.  An action under this section is barred if not commenced

 33 32 within two years after the distribution.

 33 33    Sec. 37.  NEW SECTION.  489.407  MANAGEMENT OF LIMITED

 33 34 LIABILITY COMPANY.

 33 35    1.  A limited liability company is a member=managed limited
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 34  1 liability company unless the operating agreement does any of

 34  2 the following:

 34  3    a.  Expressly provides that any of the following apply:

 34  4    (1)  The company is or will be "manager=managed".

 34  5    (2)  The company is or will be "managed by managers".

 34  6    (3)  Management of the company is or will be "vested in

 34  7 managers".

 34  8    b.  Includes words of similar import.

 34  9    2.  In a member=managed limited liability company, all of

 34 10 the following rules apply:

 34 11    a.  The management and conduct of the company are vested in

 34 12 the members.

 34 13    b.  Each member has equal rights in the management and

 34 14 conduct of the company's activities.

 34 15    c.  A difference arising among members as to a matter in

 34 16 the ordinary course of the activities of the company may be

 34 17 decided by a majority of the members.

 34 18    d.  An act outside the ordinary course of the activities of

 34 19 the company, including selling, leasing, exchanging, or

 34 20 otherwise disposing of all, or substantially all, of the

 34 21 company's property, with or without the goodwill, may be

 34 22 undertaken only with the consent of all members.

 34 23    e.  The operating agreement may be amended only with the

 34 24 consent of all members.

 34 25    f.  Approve a merger, conversion, or domestication under

 34 26 article 10.

 34 27    3.  In a manager=managed limited liability company, all of

 34 28 the following rules apply:

 34 29    a.  Except as otherwise expressly provided in this chapter,

 34 30 any matter relating to the activities of the company is

 34 31 decided exclusively by the managers.

 34 32    b.  Each manager has equal rights in the management and

 34 33 conduct of the activities of the company.

 34 34    c.  A difference arising among managers as to a matter in

 34 35 the ordinary course of the activities of the company may be
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 35  1 decided by a majority of the managers.

 35  2    d.  The consent of all members is required to do any of the

 35  3 following:

 35  4    (1)  Sell, lease, exchange, or otherwise dispose of all, or

 35  5 substantially all, of the company's property, with or without

 35  6 the goodwill, outside the ordinary course of the company's

 35  7 activities.

 35  8    (2)  Approve a merger, conversion, or domestication under

 35  9 article 10.

 35 10    (3)  Undertake any other act outside the ordinary course of

 35 11 the company's activities.

 35 12    (4)  Amend the operating agreement.

 35 13    e.  A manager may be chosen at any time by the consent of a

 35 14 majority of the members and remains a manager until a

 35 15 successor has been chosen, unless the manager at an earlier

 35 16 time resigns, is removed, or dies, or, in the case of a

 35 17 manager that is not an individual, terminates.  A manager may

 35 18 be removed at any time by the consent of a majority of the

 35 19 members without notice or cause.

 35 20    f.  A person need not be a member to be a manager, but the

 35 21 dissociation of a member that is also a manager removes the

 35 22 person as a manager.  If a person that is both a manager and a

 35 23 member ceases to be a manager, that cessation does not by

 35 24 itself dissociate the person as a member.

 35 25    g.  A person's ceasing to be a manager does not discharge

 35 26 any debt, obligation, or other liability to the limited

 35 27 liability company or members which the person incurred while a

 35 28 manager.

 35 29    4.  An action requiring the consent of members under this

 35 30 chapter may be taken without a meeting, and a member may

 35 31 appoint a proxy or other agent to consent or otherwise act for

 35 32 the member by signing an appointing record, personally or by

 35 33 the member's agent.

 35 34    5.  The dissolution of a limited liability company does not

 35 35 affect the applicability of this section.  However, a person
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 36  1 that wrongfully causes dissolution of the company loses the

 36  2 right to participate in management as a member and a manager.

 36  3    6.  This chapter does not entitle a member to remuneration

 36  4 for services performed for a member=managed limited liability

 36  5 company, except for reasonable compensation for services

 36  6 rendered in winding up the activities of the company.

 36  7    Sec. 38.  NEW SECTION.  489.408  INDEMNIFICATION AND

 36  8 INSURANCE.

 36  9    1.  A limited liability company shall reimburse for any

 36 10 payment made and indemnify for any debt, obligation, or other

 36 11 liability incurred by a member of a member=managed company or

 36 12 the manager of a manager=managed company in the course of the

 36 13 member's or manager's activities on behalf of the company, if,

 36 14 in making the payment or incurring the debt, obligation, or

 36 15 other liability, the member or manager complied with the

 36 16 duties stated in sections 489.405 and 489.409.

 36 17    2.  A limited liability company may purchase and maintain

 36 18 insurance on behalf of a member or manager of the company

 36 19 against liability asserted against or incurred by the member

 36 20 or manager in that capacity or arising from that status even

 36 21 if, under section 489.110, subsection 7, the operating

 36 22 agreement could not eliminate or limit the person's liability

 36 23 to the company for the conduct giving rise to the liability.

 36 24    Sec. 39.  NEW SECTION.  489.409  STANDARDS OF CONDUCT FOR

 36 25 MEMBERS AND MANAGERS.

 36 26    1.  A member of a member=managed limited liability company

 36 27 owes to the company and, subject to section 489.901,

 36 28 subsection 2, the other members the fiduciary duties of

 36 29 loyalty and care stated in subsections 2 and 3.

 36 30    2.  The duty of loyalty of a member in a member=managed

 36 31 limited liability company includes all of the following

 36 32 duties:

 36 33    a.  To account to the company and to hold as trustee for it

 36 34 any property, profit, or benefit derived by the member

 36 35 regarding any of the following:
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 37  1    (1)  In the conduct or winding up of the company's

 37  2 activities.

 37  3    (2)  From a use by the member of the company's property.

 37  4    (3)  From the appropriation of a limited liability company

 37  5 opportunity.

 37  6    b.  To refrain from dealing with the company in the conduct

 37  7 or winding up of the company's activities as or on behalf of a

 37  8 person having an interest adverse to the company.

 37  9    c.  To refrain from competing with the company in the

 37 10 conduct of the company's activities before the dissolution of

 37 11 the company.

 37 12    3.  Subject to the business judgment rule as stated in

 37 13 subsection 7, the duty of care of a member of a member=managed

 37 14 limited liability company in the conduct and winding up of the

 37 15 company's activities is to act with the care that a person in

 37 16 a like position would reasonably exercise under similar

 37 17 circumstances and in a manner the member reasonably believes

 37 18 to be in the best interests of the company.  In discharging

 37 19 this duty, a member may rely in good faith upon opinions,

 37 20 reports, statements, or other information provided by another

 37 21 person that the member reasonably believes is a competent and

 37 22 reliable source for the information.

 37 23    4.  A member in a member=managed limited liability company

 37 24 or a manager=managed limited liability company shall discharge

 37 25 the duties under this chapter or under the operating agreement

 37 26 and exercise any rights consistently with the contractual

 37 27 obligation of good faith and fair dealing.

 37 28    5.  It is a defense to a claim under subsection 2,

 37 29 paragraph "b", and any comparable claim in equity or at common

 37 30 law that the transaction was fair to the limited liability

 37 31 company.

 37 32    6.  All of the members of a member=managed limited

 37 33 liability company or a manager=managed limited liability

 37 34 company may authorize or ratify, after full disclosure of all

 37 35 material facts, a specific act or transaction that otherwise
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 38  1 would violate the duty of loyalty.

 38  2    7.  a.  A member satisfies the duty of care in subsection 3

 38  3 if all of the following apply:

 38  4    (1)  The member is not interested in the subject matter of

 38  5 the business judgment.

 38  6    (2)  The member is informed with respect to the subject of

 38  7 the business judgment to the extent the member reasonably

 38  8 believes to be appropriate in the circumstances.

 38  9    (3)  The member has a rational basis for believing that the

 38 10 business judgment is in the best interests of the limited

 38 11 liability company.

 38 12    b.  A person challenging the business judgment of a member

 38 13 has the burden of proving a breach of the duty of care, and in

 38 14 a damage action, the burden of proving that the breach was the

 38 15 legal cause of damage suffered by the limited liability

 38 16 company.

 38 17    8.  In a manager=managed limited liability company, all of

 38 18 the following rules apply:

 38 19    a.  Subsections 1, 2, 3, 5, and 7 apply to the manager or

 38 20 managers and not the members.

 38 21    b.  The duty stated under subsection 2, paragraph "c",

 38 22 continues until winding up is completed.

 38 23    c.  Subsection 4 applies to the members and managers.

 38 24    d.  Subsection 6 applies only to the members.

 38 25    e.  A member does not have any fiduciary duty to the

 38 26 company or to any other member solely by reason of being a

 38 27 member.

 38 28    Sec. 40.  NEW SECTION.  489.410  RIGHT OF MEMBERS,

 38 29 MANAGERS, AND DISSOCIATED MEMBERS TO INFORMATION.

 38 30    1.  In a member=managed limited liability company, all of

 38 31 the following rules apply:

 38 32    a.  On reasonable notice, a member may inspect and copy

 38 33 during regular business hours, at a reasonable location

 38 34 specified by the company, any record maintained by the company

 38 35 regarding the company's activities, financial condition, and
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 39  1 other circumstances, to the extent the information is material

 39  2 to the member's rights and duties under the operating

 39  3 agreement or this chapter.

 39  4    b.  The company shall furnish to each member all of the

 39  5 following:

 39  6    (1)  Without demand, any information concerning the

 39  7 company's activities, financial condition, and other

 39  8 circumstances which the company knows and is material to the

 39  9 proper exercise of the member's rights and duties under the

 39 10 operating agreement or this chapter, except to the extent the

 39 11 company can establish that it reasonably believes the member

 39 12 already knows the information.

 39 13    (2)  On demand, any other information concerning the

 39 14 company's activities, financial condition, and other

 39 15 circumstances, except to the extent the demand or information

 39 16 demanded is unreasonable or otherwise improper under the

 39 17 circumstances.

 39 18    c.  The duty to furnish information under paragraph "b"

 39 19 also applies to each member to the extent the member knows any

 39 20 of the information described in paragraph "b".

 39 21    2.  In a manager=managed limited liability company, all of

 39 22 the following rules apply:

 39 23    a.  The informational rights stated in subsection 1 and the

 39 24 duty stated in subsection 1, paragraph "c", apply to the

 39 25 managers and not the members.

 39 26    b.  During regular business hours and at a reasonable

 39 27 location specified by the company, a member may obtain from

 39 28 the company and inspect and copy full information regarding

 39 29 the activities, financial condition, and other circumstances

 39 30 of the company as is just and reasonable if all of the

 39 31 following apply:

 39 32    (1)  The member seeks the information for a purpose

 39 33 material to the member's interest as a member.

 39 34    (2)  The member makes a demand in a record received by the

 39 35 company, describing with reasonable particularity the
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 40  1 information sought and the purpose for seeking the

 40  2 information.

 40  3    (3)  The information sought is directly connected to the

 40  4 member's purpose.

 40  5    c.  Within ten days after receiving a demand pursuant to

 40  6 paragraph "b", subparagraph (2), the company shall in a record

 40  7 inform the member that made the demand all of the following:

 40  8    (1)  Of the information that the company will provide in

 40  9 response to the demand and when and where the company will

 40 10 provide the information.

 40 11    (2)  If the company declines to provide any demanded

 40 12 information, the company's reasons for declining.

 40 13    d.  Whenever this chapter or an operating agreement

 40 14 provides for a member to give or withhold consent to a matter,

 40 15 before the consent is given or withheld, the company shall,

 40 16 without demand, provide the member with all information that

 40 17 is known to the company and is material to the member's

 40 18 decision.

 40 19    3.  On ten days' demand made in a record received by a

 40 20 limited liability company, a dissociated member may have

 40 21 access to information to which the person was entitled while a

 40 22 member if the information pertains to the period during which

 40 23 the person was a member, the person seeks the information in

 40 24 good faith, and the person satisfies the requirements imposed

 40 25 on a member by subsection 2, paragraph "b".  The company shall

 40 26 respond to a demand made pursuant to this subsection in the

 40 27 manner provided in subsection 2, paragraph "c".

 40 28    4.  A limited liability company may charge a person that

 40 29 makes a demand under this section the reasonable costs of

 40 30 copying, limited to the costs of labor and material.

 40 31    5.  A member or dissociated member may exercise rights

 40 32 under this section through an agent or, in the case of an

 40 33 individual under legal disability, a legal representative.

 40 34 Any restriction or condition imposed by the operating

 40 35 agreement or under subsection 7 applies both to the agent or
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 41  1 legal representative and the member or dissociated member.

 41  2    6.  The rights under this section do not extend to a person

 41  3 as transferee.

 41  4    7.  In addition to any restriction or condition stated in

 41  5 its operating agreement, a limited liability company, as a

 41  6 matter within the ordinary course of its activities, may

 41  7 impose reasonable restrictions and conditions on access to and

 41  8 use of information to be furnished under this section,

 41  9 including designating information confidential and imposing

 41 10 nondisclosure and safeguarding obligations on the recipient.

 41 11 In a dispute concerning the reasonableness of a restriction

 41 12 under this subsection, the company has the burden of proving

 41 13 reasonableness.

 41 14                            ARTICLE 5

 41 15 TRANSFERABLE INTERESTS AND RIGHTS OF TRANSFEREES AND CREDITORS

 41 16    Sec. 41.  NEW SECTION.  489.501  NATURE OF TRANSFERABLE

 41 17 INTEREST.

 41 18    A transferable interest is personal property.

 41 19    Sec. 42.  NEW SECTION.  489.502  TRANSFER OF TRANSFERABLE

 41 20 INTEREST.

 41 21    1.  For a transfer, in whole or in part, all of the

 41 22 following applies to a transferable interest:

 41 23    a.  It is permissible.

 41 24    b.  It does not by itself cause a member's dissociation or

 41 25 a dissolution and winding up of the limited liability

 41 26 company's activities.

 41 27    c.  Subject to section 489.504, it does not entitle the

 41 28 transferee to do any of the following:

 41 29    (1)  Participate in the management or conduct of the

 41 30 company's activities.

 41 31    (2)  Except as otherwise provided in subsection 3, have

 41 32 access to records or other information concerning the

 41 33 company's activities.

 41 34    2.  A transferee has the right to receive, in accordance

 41 35 with the transfer, distributions to which the transferor would
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 42  1 otherwise be entitled.

 42  2    3.  In a dissolution and winding up of a limited liability

 42  3 company, a transferee is entitled to an account of the

 42  4 company's transactions only from the date of dissolution.

 42  5    4.  A transferable interest may be evidenced by a

 42  6 certificate of the interest issued by the limited liability

 42  7 company in a record, and, subject to this section, the

 42  8 interest represented by the certificate may be transferred by

 42  9 a transfer of the certificate.

 42 10    5.  A limited liability company need not give effect to a

 42 11 transferee's rights under this section until the company has

 42 12 notice of the transfer.

 42 13    6.  A transfer of a transferable interest in violation of a

 42 14 restriction on transfer contained in the operating agreement

 42 15 or another agreement to which the transferor is a party is

 42 16 ineffective as to a person having notice of the restriction at

 42 17 the time of transfer.

 42 18    7.  Except as otherwise provided in section 489.602,

 42 19 subsection 4, paragraph "b", when a member transfers a

 42 20 transferable interest, the transferor retains the rights of a

 42 21 member other than the interest in distributions transferred

 42 22 and retains all duties and obligations of a member.

 42 23    8.  When a member transfers a transferable interest to a

 42 24 person that becomes a member with respect to the transferred

 42 25 interest, the transferee is liable for the member's

 42 26 obligations under section 489.403 and section 489.406,

 42 27 subsection 3, known to the transferee when the transferee

 42 28 becomes a member.

 42 29    Sec. 43.  NEW SECTION.  489.503  CHARGING ORDER.

 42 30    1.  On application by a judgment creditor of a member or

 42 31 transferee, a court may enter a charging order against the

 42 32 transferable interest of the judgment debtor for the

 42 33 unsatisfied amount of the judgment.  A charging order

 42 34 constitutes a lien on a judgment debtor's transferable

 42 35 interest and requires the limited liability company to pay
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 43  1 over to the person to which the charging order was issued any

 43  2 distribution that would otherwise be paid to the judgment

 43  3 debtor.

 43  4    2.  To the extent necessary to effectuate the collection of

 43  5 distributions pursuant to a charging order in effect under

 43  6 subsection 1, the court may do all of the following:

 43  7    a.  Appoint a receiver of the distributions subject to the

 43  8 charging order, with the power to make all inquiries the

 43  9 judgment debtor might have made.

 43 10    b.  Make all other orders necessary to give effect to the

 43 11 charging order.

 43 12    3.  Upon a showing that distributions under a charging

 43 13 order will not pay the judgment debt within a reasonable time,

 43 14 the court may foreclose the lien and order the sale of the

 43 15 transferable interest.  The purchaser at the foreclosure sale

 43 16 only obtains the transferable interest, does not thereby

 43 17 become a member, and is subject to section 489.502.

 43 18    4.  At any time before foreclosure under subsection 3, the

 43 19 member or transferee whose transferable interest is subject to

 43 20 a charging order under subsection 1 may extinguish the

 43 21 charging order by satisfying the judgment and filing a

 43 22 certified copy of the satisfaction with the court that issued

 43 23 the charging order.

 43 24    5.  At any time before foreclosure under subsection 3, a

 43 25 limited liability company or one or more members whose

 43 26 transferable interests are not subject to the charging order

 43 27 may pay to the judgment creditor the full amount due under the

 43 28 judgment and thereby succeed to the rights of the judgment

 43 29 creditor, including the charging order.

 43 30    6.  This chapter does not deprive any member or transferee

 43 31 of the benefit of any exemption laws applicable to the

 43 32 member's or transferee's transferable interest.

 43 33    7.  This section provides the exclusive remedy by which a

 43 34 person seeking to enforce a judgment against a member or

 43 35 transferee may, in the capacity of judgment creditor, satisfy
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 44  1 the judgment from the judgment debtor's transferable interest.

 44  2    Sec. 44.  NEW SECTION.  489.504  POWER OF PERSONAL

 44  3 REPRESENTATIVE OF DECEASED MEMBER.

 44  4    If a member dies, the deceased member's personal

 44  5 representative or other legal representative may exercise the

 44  6 rights of a transferee provided in section 489.502, subsection

 44  7 2, and, for the purposes of settling the estate, the rights of

 44  8 a current member under section 489.410.

 44  9                            ARTICLE 6

 44 10                      MEMBER'S DISSOCIATION

 44 11    Sec. 45.  NEW SECTION.  489.601  MEMBER'S POWER TO

 44 12 DISSOCIATE == WRONGFUL DISSOCIATION.

 44 13    1.  A person has the power to dissociate as a member at any

 44 14 time, rightfully or wrongfully, by withdrawing as a member by

 44 15 express will under section 489.602, subsection 1.

 44 16    2.  A person's dissociation from a limited liability

 44 17 company is wrongful only if any of the following applies to

 44 18 the dissociation:

 44 19    a.  It is in breach of an express provision of the

 44 20 operating agreement.

 44 21    b.  It occurs before the termination of the company and any

 44 22 of the following applies:

 44 23    (1)  The person withdraws as a member by express will.

 44 24    (2)  The person is expelled as a member by judicial order

 44 25 under section 489.602, subsection 5.

 44 26    (3)  The person is dissociated under section 489.602,

 44 27 subsection 7, paragraph "a", by becoming a debtor in

 44 28 bankruptcy.

 44 29    (4)  In the case of a person that is not a trust other than

 44 30 a business trust, an estate, or an individual, the person is

 44 31 expelled or otherwise dissociated as a member because it

 44 32 willfully dissolved or terminated.

 44 33    3.  A person that wrongfully dissociates as a member is

 44 34 liable to the limited liability company and, subject to

 44 35 section 489.901, to the other members for damages caused by
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 45  1 the dissociation.  The liability is in addition to any other

 45  2 debt, obligation, or other liability of the member to the

 45  3 company or the other members.

 45  4    Sec. 46.  NEW SECTION.  489.602  EVENTS CAUSING

 45  5 DISSOCIATION.

 45  6    A person is dissociated as a member from a limited

 45  7 liability company when any of the following applies:

 45  8    1.  The company has notice of the person's express will to

 45  9 withdraw as a member, but, if the person specified a

 45 10 withdrawal date later than the date the company had notice, on

 45 11 that later date.

 45 12    2.  An event stated in the operating agreement as causing

 45 13 the person's dissociation occurs.

 45 14    3.  The person is expelled as a member pursuant to the

 45 15 operating agreement.

 45 16    4.  The person is expelled as a member by the unanimous

 45 17 consent of the other members if any of the following applies:

 45 18    a.  It is unlawful to carry on the company's activities

 45 19 with the person as a member.

 45 20    b.  There has been a transfer of all of the person's

 45 21 transferable interest in the company, other than any of the

 45 22 following:

 45 23    (1)  A transfer for security purposes.

 45 24    (2)  A charging order in effect under section 489.503 which

 45 25 has not been foreclosed.

 45 26    c.  The person is a corporation and, within ninety days

 45 27 after the company notifies the person that it will be expelled

 45 28 as a member because the person has filed a certificate of

 45 29 dissolution or the equivalent, its charter has been revoked,

 45 30 or its right to conduct business has been suspended by the

 45 31 jurisdiction of its incorporation, the certificate of

 45 32 dissolution has not been revoked or its charter or right to

 45 33 conduct business has not been reinstated.

 45 34    d.  The person is a limited liability company or

 45 35 partnership that has been dissolved and whose business is
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 46  1 being wound up.

 46  2    5.  On application by the company, the person is expelled

 46  3 as a member by judicial order because the person has done any

 46  4 of the following:

 46  5    a.  Has engaged, or is engaging, in wrongful conduct that

 46  6 has adversely and materially affected, or will adversely and

 46  7 materially affect, the company's activities.

 46  8    b.  Has willfully or persistently committed, or is

 46  9 willfully and persistently committing, a material breach of

 46 10 the operating agreement or the person's duties or obligations

 46 11 under section 489.409.

 46 12    c.  Has engaged in, or is engaging in, conduct relating to

 46 13 the company's activities which makes it not reasonably

 46 14 practicable to carry on the activities with the person as a

 46 15 member.

 46 16    6.  In the case of a person who is an individual, any of

 46 17 the following applies:

 46 18    a.  The person dies.

 46 19    b.  In a member=managed limited liability company any of

 46 20 the following applies:

 46 21    (1)  A guardian or general conservator for the person is

 46 22 appointed.

 46 23    (2)  There is a judicial order that the person has

 46 24 otherwise become incapable of performing the person's duties

 46 25 as a member under this chapter or the operating agreement.

 46 26    7.  In a member=managed limited liability company, the

 46 27 person does any of the following:

 46 28    a.  Becomes a debtor in bankruptcy.

 46 29    b.  Executes an assignment for the benefit of creditors.

 46 30    c.  Seeks, consents to, or acquiesces in the appointment of

 46 31 a trustee, receiver, or liquidator of the person or of all or

 46 32 substantially all of the person's property.

 46 33    8.  In the case of a person that is a trust or is acting as

 46 34 a member by virtue of being a trustee of a trust, the trust's

 46 35 entire transferable interest in the company is distributed.
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 47  1    9.  In the case of a person that is an estate or is acting

 47  2 as a member by virtue of being a personal representative of an

 47  3 estate, the estate's entire transferable interest in the

 47  4 company is distributed.

 47  5    10.  In the case of a member that is not an individual,

 47  6 partnership, limited liability company, corporation, trust, or

 47  7 estate, the termination of the member.

 47  8    11.  The company participates in a merger under article 10,

 47  9 if any of the following applies:

 47 10    a.  The company is not the surviving entity.

 47 11    b.  Otherwise as a result of the merger, the person ceases

 47 12 to be a member.

 47 13    12.  The company participates in a conversion under article

 47 14 10.

 47 15    13.  The company participates in a domestication under

 47 16 article 10, if, as a result of the domestication, the person

 47 17 ceases to be a member.

 47 18    14.  The company terminates.

 47 19    Sec. 47.  NEW SECTION.  489.603  EFFECT OF PERSON'S

 47 20 DISSOCIATION AS MEMBER.

 47 21    1.  When a person is dissociated as a member of a limited

 47 22 liability company, all of the following apply:

 47 23    a.  The person's right to participate as a member in the

 47 24 management and conduct of the company's activities terminates.

 47 25    b.  If the company is member=managed, the person's

 47 26 fiduciary duties as a member end with regard to matters

 47 27 arising and events occurring after the person's dissociation.

 47 28    c.  Subject to section 489.504 and article 10, any

 47 29 transferable interest owned by the person immediately before

 47 30 dissociation in the person's capacity as a member is owned by

 47 31 the person solely as a transferee.

 47 32    2.  A person's dissociation as a member of a limited

 47 33 liability company does not of itself discharge the person from

 47 34 any debt, obligation, or other liability to the company or the

 47 35 other members which the person incurred while a member.
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 48  1    Sec. 48.  NEW SECTION.  489.604  MEMBER'S POWER TO

 48  2 DISSOCIATE UNDER CERTAIN CIRCUMSTANCES.

 48  3    1.  If the certificate of organization or an operating

 48  4 agreement does not specify the time or the events upon the

 48  5 happening of which a member may dissociate, a member may

 48  6 dissociate from the limited liability company in the event any

 48  7 amendment to the certificate of organization or operating

 48  8 agreement that is adopted over the member's written dissent

 48  9 adversely affects the rights or preferences of the dissenting

 48 10 member's transferable interest in any of the ways described in

 48 11 paragraphs "a" through "f".  A dissociation in the event of

 48 12 such dissent and adverse effect is deemed to have occurred as

 48 13 of the effective date of the amendment, if the member gives

 48 14 notice to the limited liability company not more than sixty

 48 15 days after the date of the amendment.  In valuing the member's

 48 16 distribution pursuant to this subsection, any depreciation in

 48 17 anticipation of the amendment shall be excluded.  An amendment

 48 18 that does any of the following is subject to this section:

 48 19    a.  Alters or abolishes a member's right to receive a

 48 20 distribution.

 48 21    b.  Alters or abolishes a member's right to voluntarily

 48 22 dissociate.

 48 23    c.  Alters or abolishes a member's right to vote on any

 48 24 matter, except as the rights may be altered or abolished

 48 25 through the acceptance of contributions or the making of

 48 26 contribution agreements.

 48 27    d.  Alters or abolishes a member's preemptive right to make

 48 28 contributions.

 48 29    e.  Establishes or changes the conditions for or

 48 30 consequences of expulsion.

 48 31    f.  Waives the application of this section to the limited

 48 32 liability company.

 48 33    2.  A member dissociating under this section is not liable

 48 34 for damages for the breach of any agreement not to withdraw.

 48 35    3.  This section applies to a limited liability company

House Study Bill 748 continued

 49  1 whose original articles of organization or certificate of

 49  2 organization is filed with the secretary of state on or after

 49  3 July 1, 1997.

 49  4    4.  This section applies to a limited liability company

 49  5 whose original articles of organization are filed with the

 49  6 secretary of state and effective on or prior to June 30, 1997,

 49  7 if such company's operating agreement provides that it is

 49  8 subject to this section.

 49  9    5.  The operating agreement of a limited liability company

 49 10 may waive the applicability of this section to the company and

 49 11 its members.

 49 12                            ARTICLE 7

 49 13                   DISSOLUTION AND WINDING UP

 49 14    Sec. 49.  NEW SECTION.  489.701  EVENTS CAUSING

 49 15 DISSOLUTION.

 49 16    1.  A limited liability company is dissolved, and its

 49 17 activities must be wound up, upon the occurrence of any of the

 49 18 following:

 49 19    a.  An event or circumstance that the operating agreement

 49 20 states causes dissolution.

 49 21    b.  The consent of all the members.

 49 22    c.  Once the company has at least one member, the passage

 49 23 of ninety consecutive days during which the company has no

 49 24 members.

 49 25    d.  On application by a member, the entry by a district

 49 26 court of an order dissolving the company on the grounds that

 49 27 any of the following applies:

 49 28    (1)  The conduct of all or substantially all of the

 49 29 company's activities is unlawful.

 49 30    (2)  It is not reasonably practicable to carry on the

 49 31 company's activities in conformity with the certificate of

 49 32 organization and the operating agreement.

 49 33    e.  On application by a member or transferree, the entry by

 49 34 a district court of an order dissolving the company on the

 49 35 grounds that the managers or those members in control of the
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 50  1 company have done any of the following:

 50  2    (1)  Have acted, are acting, or will act in a manner that

 50  3 is illegal or fraudulent.

 50  4    (2)  Have acted or are acting in a manner that is

 50  5 oppressive and was, is, or will be directly harmful to the

 50  6 applicant.

 50  7    2.  In a proceeding brought under subsection 1, paragraph

 50  8 "e", the court may order a remedy other than dissolution.

 50  9    Sec. 50.  NEW SECTION.  489.702  WINDING UP.

 50 10    1.  A dissolved limited liability company shall wind up its

 50 11 activities, and the company continues after dissolution only

 50 12 for the purpose of winding up.

 50 13    2.  In winding up its activities, all of the following

 50 14 apply to a limited liability company:

 50 15    a.  It shall discharge the company's debts, obligations, or

 50 16 other liabilities, settle and close the company's activities,

 50 17 and marshal and distribute the assets of the company.

 50 18    b.  It may do all of the following:

 50 19    (1)  Deliver to the secretary of state for filing a

 50 20 statement of dissolution stating the name of the company and

 50 21 that the company is dissolved.

 50 22    (2)  Preserve the company activities and property as a

 50 23 going concern for a reasonable time.

 50 24    (3)  Prosecute and defend actions and proceedings, whether

 50 25 civil, criminal, or administrative.

 50 26    (4)  Transfer the company's property.

 50 27    (5)  Settle disputes by mediation or arbitration.

 50 28    (6)  Deliver to the secretary of state for filing a

 50 29 statement of termination stating the name of the company and

 50 30 that the company is terminated.

 50 31    (7)  Perform other acts necessary or appropriate to the

 50 32 winding up.

 50 33    3.  If a dissolved limited liability company has no

 50 34 members, the legal representative of the last person to have

 50 35 been a member may wind up the activities of the company.  If
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 51  1 the person does so, the person has the powers of a sole

 51  2 manager under section 489.407, subsection 3, and is deemed to

 51  3 be a manager for the purposes of section 489.304, subsection

 51  4 1, paragraph "b".

 51  5    4.  If the legal representative under subsection 3 declines

 51  6 or fails to wind up the company's activities, a person may be

 51  7 appointed to do so by the consent of transferees owning a

 51  8 majority of the rights to receive distributions as transferees

 51  9 at the time the consent is to be effective.  All of the

 51 10 following applies to a person appointed under this subsection:

 51 11    a.  The person has the powers of a sole manager under

 51 12 section 489.407, subsection 3, and is deemed to be a manager

 51 13 for the purposes of section 489.304, subsection 1, paragraph

 51 14 "b".

 51 15    b.  The person shall promptly deliver to the secretary of

 51 16 state for filing an amendment to the company's certificate of

 51 17 organization to do all of the following:

 51 18    (1)  State that the company has no members.

 51 19    (2)  State that the person has been appointed pursuant to

 51 20 this subsection to wind up the company.

 51 21    (3)  Provide the street and mailing addresses of the

 51 22 person.

 51 23    5.  The district court may order judicial supervision of

 51 24 the winding up of a dissolved limited liability company,

 51 25 including the appointment of a person to wind up the company's

 51 26 activities pursuant to any of the following:

 51 27    a.  On application of a member, if the applicant

 51 28 establishes good cause.

 51 29    b.  On the application of a transferee, if all of the

 51 30 following apply:

 51 31    (1)  The company does not have any members.

 51 32    (2)  The legal representative of the last person to have

 51 33 been a member declines or fails to wind up the company's

 51 34 activities.

 51 35    (3)  Within a reasonable time following the dissolution a
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 52  1 person has not been appointed pursuant to subsection 3.

 52  2    c.  In connection with a proceeding under section 489.701,

 52  3 subsection 1, paragraph "d" or "e".

 52  4    Sec. 51.  NEW SECTION.  489.703  KNOWN CLAIMS AGAINST

 52  5 DISSOLVED LIMITED LIABILITY COMPANY.

 52  6    1.  Except as otherwise provided in subsection 4, a

 52  7 dissolved limited liability company may give notice of a known

 52  8 claim under subsection 2, which has the effect as provided in

 52  9 subsection 3.

 52 10    2.  A dissolved limited liability company may in a record

 52 11 notify its known claimants of the dissolution.  The notice

 52 12 must do all of the following:

 52 13    a.  Specify the information required to be included in a

 52 14 claim.

 52 15    b.  Provide a mailing address to which the claim is to be

 52 16 sent.

 52 17    c.  State the deadline for receipt of the claim, which may

 52 18 not be less than one hundred twenty days after the date the

 52 19 notice is received by the claimant.

 52 20    d.  State that the claim will be barred if not received by

 52 21 the deadline.

 52 22    3.  A claim against a dissolved limited liability company

 52 23 is barred if the requirements of subsection 2 are met and any

 52 24 of the following applies:

 52 25    a.  The claim is not received by the specified deadline.

 52 26    b.  If the claim is timely received but rejected by the

 52 27 company, all of the following apply:

 52 28    (1)  The company causes the claimant to receive a notice in

 52 29 a record stating that the claim is rejected and will be barred

 52 30 unless the claimant commences an action against the company to

 52 31 enforce the claim within ninety days after the claimant

 52 32 receives the notice.

 52 33    (2)  The claimant does not commence the required action

 52 34 within the ninety days.

 52 35    4.  This section does not apply to a claim based on an
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 53  1 event occurring after the effective date of dissolution or a

 53  2 liability that on that date is contingent.

 53  3    Sec. 52.  NEW SECTION.  489.704  OTHER CLAIMS AGAINST

 53  4 DISSOLVED LIMITED LIABILITY COMPANY.

 53  5    1.  A dissolved limited liability company may publish

 53  6 notice of its dissolution and request persons having claims

 53  7 against the company to present them in accordance with the

 53  8 notice.

 53  9    2.  The notice authorized by subsection 1 must do all of

 53 10 the following:

 53 11    a.  Be published at least once in a newspaper of general

 53 12 circulation in the county in this state in which the dissolved

 53 13 limited liability company's principal office is located or, if

 53 14 it has none in this state, in the county in which the

 53 15 company's registered office is or was last located.

 53 16    b.  Describe the information required to be contained in a

 53 17 claim and provide a mailing address to which the claim is to

 53 18 be sent.

 53 19    c.  State that a claim against the company is barred unless

 53 20 an action to enforce the claim is commenced within five years

 53 21 after publication of the notice.

 53 22    3.  If a dissolved limited liability company publishes a

 53 23 notice in accordance with subsection 2, unless the claimant

 53 24 commences an action to enforce the claim against the company

 53 25 within five years after the publication date of the notice,

 53 26 the claim of each of the following claimants is barred:

 53 27    a.  A claimant that did not receive notice in a record

 53 28 under section 489.703.

 53 29    b.  A claimant whose claim was timely sent to the company

 53 30 but not acted on.

 53 31    c.  A claimant whose claim is contingent at, or based on an

 53 32 event occurring after, the effective date of dissolution.

 53 33    4.  A claim not barred under this section may be enforced

 53 34 as follows:

 53 35    a.  Against a dissolved limited liability company, to the
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 54  1 extent of its undistributed assets.

 54  2    b.  If assets of the company have been distributed after

 54  3 dissolution, against a member or transferee to the extent of

 54  4 that person's proportionate share of the claim or of the

 54  5 assets distributed to the member or transferee after

 54  6 dissolution, whichever is less, but a person's total liability

 54  7 for all claims under this paragraph does not exceed the total

 54  8 amount of assets distributed to the person after dissolution.

 54  9    Sec. 53.  NEW SECTION.  489.705  ADMINISTRATIVE

 54 10 DISSOLUTION.

 54 11    1.  The secretary of state may dissolve a limited liability

 54 12 company administratively if the company does not do any of the

 54 13 following:

 54 14    a.  Pay, within sixty days after the due date, any fee,

 54 15 tax, or penalty due the secretary of state under this chapter

 54 16 or law other than this chapter.

 54 17    b.  Deliver, within sixty days after the due date, its

 54 18 biennial report to the secretary of state.

 54 19    2.  If the secretary of state determines that a ground

 54 20 exists for administratively dissolving a limited liability

 54 21 company, the secretary of state shall file a record of the

 54 22 determination and serve the company with a copy of the filed

 54 23 record.

 54 24    3.  If within sixty days after service of the copy pursuant

 54 25 to subsection 2 a limited liability company does not correct

 54 26 each ground for dissolution or demonstrate to the reasonable

 54 27 satisfaction of the secretary of state that each ground

 54 28 determined by the secretary of state does not exist, the

 54 29 secretary of state shall dissolve the company administratively

 54 30 by preparing, signing, and filing a declaration of dissolution

 54 31 that states the grounds for dissolution.  The secretary of

 54 32 state shall serve the company with a copy of the filed

 54 33 declaration.

 54 34    4.  A limited liability company that has been

 54 35 administratively dissolved continues in existence but, subject
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 55  1 to section 489.706, may carry on only activities necessary to

 55  2 wind up its activities and liquidate its assets under sections

 55  3 489.702 and 489.708 and to notify claimants under sections

 55  4 489.703 and 489.704.

 55  5    5.  The administrative dissolution of a limited liability

 55  6 company does not terminate the authority of its registered

 55  7 agent for service of process.

 55  8    Sec. 54.  NEW SECTION.  489.706  REINSTATEMENT FOLLOWING

 55  9 ADMINISTRATIVE DISSOLUTION.

 55 10    1.  A limited liability company administratively dissolved

 55 11 under section 489.705 may apply to the secretary of state for

 55 12 reinstatement at any time after the effective date of

 55 13 dissolution.  The application must be delivered to the

 55 14 secretary of state and meet all of the following requirements:

 55 15    a.  Recite the name of the limited liability company at its

 55 16 date of dissolution and the effective date of its

 55 17 administrative dissolution.

 55 18    b.  State that the ground or grounds for dissolution as

 55 19 provided in section 489.705 have been eliminated.

 55 20    c.  If the application is received more than five years

 55 21 after the effective date of the administrative dissolution,

 55 22 state a name that satisfies the requirements of section

 55 23 489.108.

 55 24    d.  State the federal tax identification number of the

 55 25 limited liability company.

 55 26    2.  The secretary of state shall refer the federal tax

 55 27 identification number contained in the application for

 55 28 reinstatement to the department of revenue.  The department of

 55 29 revenue shall report to the secretary of state the tax status

 55 30 of the limited liability company.  If the department reports

 55 31 to the secretary of state that a filing delinquency or

 55 32 liability exists against the limited liability company, the

 55 33 secretary of state shall not cancel the declaration of

 55 34 dissolution until the filing delinquency or liability is

 55 35 satisfied.
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 56  1    3.  If the secretary of state determines that the

 56  2 application contains the information required by subsection 1,

 56  3 and that a delinquency or liability reported pursuant to

 56  4 subsection 2 has been satisfied, and that the information is

 56  5 correct, the secretary of state shall cancel the declaration

 56  6 of dissolution and prepare a certificate of reinstatement that

 56  7 recites the secretary of state's determination and the

 56  8 effective date of reinstatement, file the original of the

 56  9 certificate, and serve a copy on the limited liability company

 56 10 under section 489.116.  If the limited liability company's

 56 11 name in subsection 1, paragraph "c", is different than the

 56 12 name in subsection 1, paragraph "a", the certificate of

 56 13 reinstatement shall constitute an amendment to the limited

 56 14 liability company's certificate of organization insofar as it

 56 15 pertains to its name.  A limited liability company shall not

 56 16 relinquish the right to retain its name as provided in section

 56 17 489.108, if the reinstatement is effective within five years

 56 18 of the effective date of the limited liability company's

 56 19 dissolution.

 56 20    4.  When the reinstatement is effective, it relates back to

 56 21 and takes effect as of the effective date of the

 56 22 administrative dissolution as if the administrative

 56 23 dissolution had never occurred.

 56 24    Sec. 55.  NEW SECTION.  489.707  APPEAL FROM REJECTION OF

 56 25 REINSTATEMENT.

 56 26    1.  If the secretary of state rejects a limited liability

 56 27 company's application for reinstatement following

 56 28 administrative dissolution, the secretary of state shall

 56 29 prepare, sign, and file a notice that explains the reason for

 56 30 rejection and serve the company with a copy of the notice.

 56 31    2.  Within thirty days after service of a notice of

 56 32 rejection of reinstatement under subsection 1, a limited

 56 33 liability company may appeal from the rejection by petitioning

 56 34 the district court to set aside the dissolution.  The petition

 56 35 must be served on the secretary of state and contain a copy of
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 57  1 the secretary of state's declaration of dissolution, the

 57  2 company's application for reinstatement, and the secretary of

 57  3 state's notice of rejection.

 57  4    3.  The court may order the secretary of state to reinstate

 57  5 a dissolved limited liability company or take other action the

 57  6 court considers appropriate.

 57  7    Sec. 56.  NEW SECTION.  489.708  DISTRIBUTION OF ASSETS IN

 57  8 WINDING UP LIMITED LIABILITY COMPANY'S ACTIVITIES.

 57  9    1.  In winding up its activities, a limited liability

 57 10 company must apply its assets to discharge its obligations to

 57 11 creditors, including members that are creditors.

 57 12    2.  After a limited liability company complies with

 57 13 subsection 1, any surplus must be distributed in the following

 57 14 order, subject to any charging order in effect under section

 57 15 489.503:

 57 16    a.  To each person owning a transferable interest that

 57 17 reflects contributions made by a member and not previously

 57 18 returned, an amount equal to the value of the unreturned

 57 19 contributions.

 57 20    b.  In equal shares among members and dissociated members,

 57 21 except to the extent necessary to comply with any transfer

 57 22 effective under section 489.502.

 57 23    3.  If a limited liability company does not have sufficient

 57 24 surplus to comply with subsection 2, paragraph "a", any

 57 25 surplus must be distributed among the owners of transferable

 57 26 interests in proportion to the value of their respective

 57 27 unreturned contributions.

 57 28    4.   All distributions made under subsections 2 and 3 must

 57 29 be paid in money.

 57 30                            ARTICLE 8

 57 31               FOREIGN LIMITED LIABILITY COMPANIES

 57 32    Sec. 57.  NEW SECTION.  489.801  GOVERNING LAW.

 57 33    1.  The law of the state or other jurisdiction under which

 57 34 a foreign limited liability company is formed governs all of

 57 35 the following:
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 58  1    a.  The internal affairs of the company.

 58  2    b.  The liability of a member as member and a manager as

 58  3 manager for the debts, obligations, or other liabilities of

 58  4 the company.

 58  5    2.  A foreign limited liability company shall not be denied

 58  6 a certificate of authority by reason of any difference between

 58  7 the law of the jurisdiction under which the company is formed

 58  8 and the law of this state.

 58  9    3.  A certificate of authority does not authorize a foreign

 58 10 limited liability company to engage in any business or

 58 11 exercise any power that a limited liability company shall not

 58 12 engage in or exercise in this state.

 58 13    Sec. 58.  NEW SECTION.  489.802  APPLICATION FOR

 58 14 CERTIFICATE OF AUTHORITY.

 58 15    1.  A foreign limited liability company may apply for a

 58 16 certificate of authority to transact business in this state by

 58 17 delivering an application to the secretary of state for

 58 18 filing.  The application must state all of the following:

 58 19    a.  The name of the company and, if the name does not

 58 20 comply with section 489.108, an alternate name adopted

 58 21 pursuant to section 489.805, subsection 1.

 58 22    b.  The name of the state or other jurisdiction under whose

 58 23 law the company is formed.

 58 24    c.  The street and mailing addresses of the company's

 58 25 principal office and, if the law of the jurisdiction under

 58 26 which the company is formed require the company to maintain an

 58 27 office in that jurisdiction, the street and mailing addresses

 58 28 of the required office.

 58 29    d.  The name and street and mailing addresses of the

 58 30 company's initial registered agent for service of process in

 58 31 this state.

 58 32    2.  A foreign limited liability company shall deliver with

 58 33 a completed application under subsection 1 a certificate of

 58 34 existence or a record of similar import signed by the

 58 35 secretary of state or other official having custody of the
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 59  1 company's publicly filed records in the state or other

 59  2 jurisdiction under whose law the company is formed.

 59  3    Sec. 59.  NEW SECTION.  489.803  ACTIVITIES NOT

 59  4 CONSTITUTING TRANSACTING BUSINESS.

 59  5    1.  Activities of a foreign limited liability company which

 59  6 do not constitute transacting business in this state within

 59  7 the meaning of this article include all of the following:

 59  8    a.  Maintaining, defending, or settling an action or

 59  9 proceeding.

 59 10    b.  Carrying on any activity concerning its internal

 59 11 affairs, including holding meetings of its members or

 59 12 managers.

 59 13    c.  Maintaining accounts in financial institutions.

 59 14    d.  Maintaining offices or agencies for the transfer,

 59 15 exchange, and registration of the company's own securities or

 59 16 maintaining trustees or depositories with respect to those

 59 17 securities.

 59 18    e.  Selling through independent contractors.

 59 19    f.  Soliciting or obtaining orders, whether by mail or

 59 20 electronic means or through employees or agents or otherwise,

 59 21 if the orders require acceptance outside this state before

 59 22 they become contracts.

 59 23    g.  Creating or acquiring indebtedness, mortgages, or

 59 24 security interests in real or personal property.

 59 25    h.  Securing or collecting debts or enforcing mortgages or

 59 26 other security interests in property securing the debts and

 59 27 holding, protecting, or maintaining property so acquired.

 59 28    i.  Conducting an isolated transaction that is completed

 59 29 within thirty days and is not in the course of similar

 59 30 transactions.

 59 31    j.  Transacting business in interstate commerce.

 59 32    2.  For purposes of this article, the ownership in this

 59 33 state of income=producing real property or tangible personal

 59 34 property, other than property excluded under subsection 1,

 59 35 constitutes transacting business in this state.
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 60  1    3.  This section does not apply in determining the contacts

 60  2 or activities that may subject a foreign limited liability

 60  3 company to service of process, taxation, or regulation under

 60  4 law of this state other than this chapter.

 60  5    Sec. 60.  NEW SECTION.  489.804  FILING OF CERTIFICATE OF

 60  6 AUTHORITY.

 60  7    Unless the secretary of state determines that an

 60  8 application for a certificate of authority does not comply

 60  9 with the filing requirements of this chapter, the secretary of

 60 10 state, upon payment of all filing fees, shall file the

 60 11 application of a foreign limited liability company, prepare,

 60 12 sign, and file a certificate of authority to transact business

 60 13 in this state, and send a copy of the filed certificate,

 60 14 together with a receipt for the fees, to the company or its

 60 15 representative.

 60 16    Sec. 61.  NEW SECTION.  489.805  NONCOMPLYING NAME OF

 60 17 FOREIGN LIMITED LIABILITY COMPANY.

 60 18    1.  A foreign limited liability company whose name does not

 60 19 comply with section 489.108 shall not obtain a certificate of

 60 20 authority until it adopts, for the purpose of transacting

 60 21 business in this state, an alternate name that complies with

 60 22 section 489.108.  After obtaining a certificate of authority

 60 23 with an alternate name, a foreign limited liability company

 60 24 shall transact business in this state under the alternate

 60 25 name.

 60 26    2.  If a foreign limited liability company authorized to

 60 27 transact business in this state changes its name to one that

 60 28 does not comply with section 489.108, it may not thereafter

 60 29 transact business in this state until it complies with

 60 30 subsection 1 and obtains an amended certificate of authority.

 60 31    Sec. 62.  NEW SECTION.  489.806  REVOCATION OF CERTIFICATE

 60 32 OF AUTHORITY.

 60 33    1.  A certificate of authority of a foreign limited

 60 34 liability company to transact business in this state may be

 60 35 revoked by the secretary of state in the manner provided in
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 61  1 subsections 2 and 3 if the company does not do any of the

 61  2 following:

 61  3    a.  Pay, within sixty days after the due date, any fee,

 61  4 tax, or penalty due the secretary of state under this chapter

 61  5 or law other than this chapter.

 61  6    b.  Deliver, within sixty days after the due date, its

 61  7 biennial report required under section 489.209.

 61  8    c.  Appoint and maintain a registered agent for service of

 61  9 process as required by section 489.113, subsection 2.

 61 10    d.  Deliver for filing a statement of a change under

 61 11 section 489.114 within thirty days after a change has occurred

 61 12 in the name or address of the registered agent.

 61 13    2.  To revoke a certificate of authority of a foreign

 61 14 limited liability company, the secretary of state must

 61 15 prepare, sign, and file a notice of revocation and send a copy

 61 16 to the company's registered agent for service of process in

 61 17 this state, or if the company does not appoint and maintain a

 61 18 proper registered agent in this state, to the company's

 61 19 registered office.  The notice must state all of the

 61 20 following:

 61 21    a.  The revocation's effective date, which must be at least

 61 22 sixty days after the date the secretary of state sends the

 61 23 copy.

 61 24    b.  The grounds for revocation under subsection 1.

 61 25    3.  The authority of a foreign limited liability company to

 61 26 transact business in this state ceases on the effective date

 61 27 in the notice of revocation unless before that date the

 61 28 company cures each ground for revocation stated in the notice

 61 29 filed under subsection 2.  If the company cures each ground,

 61 30 the secretary of state shall file a record so stating.

 61 31    Sec. 63.  NEW SECTION.  489.807  CANCELLATION OF

 61 32 CERTIFICATE OF AUTHORITY.

 61 33    1.  To cancel its certificate of authority to transact

 61 34 business in this state, a foreign limited liability company

 61 35 must deliver to the secretary of state for filing a notice of
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 62  1 cancellation stating all of the following:

 62  2    a.  The name of the foreign limited liability company and

 62  3 that the company desires to cancel its certificate of

 62  4 authority.

 62  5    b.  That the foreign limited liability company revokes the

 62  6 authority of its registered agent to accept service on its

 62  7 behalf and appoints the secretary of state as its agent for

 62  8 service of process in any proceeding based on a cause of

 62  9 action arising during the time it was authorized to transact

 62 10 business in this state.

 62 11    c.  A mailing address to which the secretary of state may

 62 12 mail a copy of any process served on the secretary of state

 62 13 under paragraph "b".

 62 14    d.  A commitment to notify the secretary of state in the

 62 15 future of any change in the mailing address of the foreign

 62 16 limited liability company.

 62 17    2.  The certificate is canceled when the notice becomes

 62 18 effective.

 62 19    Sec. 64.  NEW SECTION.  489.808  EFFECT OF FAILURE TO HAVE

 62 20 CERTIFICATE OF AUTHORITY.

 62 21    1.  A foreign limited liability company transacting

 62 22 business in this state shall not maintain an action or

 62 23 proceeding in this state unless it has a certificate of

 62 24 authority to transact business in this state.

 62 25    2.  The failure of a foreign limited liability company to

 62 26 have a certificate of authority to transact business in this

 62 27 state does not impair the validity of a contract or act of the

 62 28 company or prevent the company from defending an action or

 62 29 proceeding in this state.

 62 30    3.  The successor to a foreign limited liability company

 62 31 that transacted business in this state without a certificate

 62 32 of authority and the assignee of a cause of action arising out

 62 33 of that business shall not maintain a proceeding based on that

 62 34 cause of action in any court in this state until the foreign

 62 35 limited liability company or its successor obtains a
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 63  1 certificate of authority.

 63  2    4.  A district court may stay a proceeding commenced by a

 63  3 foreign limited liability company, its successor, or assignee

 63  4 until it determines whether the foreign limited liability

 63  5 company or its successor or assignee requires a certificate of

 63  6 authority.  If it so determines, the district court may

 63  7 further stay the proceeding until the foreign limited

 63  8 liability company or its successor or assignee obtains the

 63  9 certificate.

 63 10    5.  A foreign limited liability company is liable for a

 63 11 civil penalty not to exceed a total of one thousand dollars if

 63 12 it transacts business in this state without a certificate of

 63 13 authority.  The attorney general may collect penalties due

 63 14 under this subsection.

 63 15    6.  A member or manager of a foreign limited liability

 63 16 company is not liable for the debts, obligations, or other

 63 17 liabilities of the company solely because the company

 63 18 transacted business in this state without a certificate of

 63 19 authority.

 63 20    7.  If a foreign limited liability company transacts

 63 21 business in this state without a certificate of authority or

 63 22 cancels its certificate of authority, it appoints the

 63 23 secretary of state as its registered agent for service of

 63 24 process for rights of action arising out of the transaction of

 63 25 business in this state.

 63 26    Sec. 65.  NEW SECTION.  489.809  ACTION BY ATTORNEY

 63 27 GENERAL.

 63 28    The attorney general may maintain an action to enjoin a

 63 29 foreign limited liability company from transacting business in

 63 30 this state in violation of this article.

 63 31                            ARTICLE 9

 63 32                       ACTIONS BY MEMBERS

 63 33    Sec. 66.  NEW SECTION.  489.901  DIRECT ACTION BY MEMBER.

 63 34    1.  Subject to subsection 2, a member may maintain a direct

 63 35 action against another member, a manager, or the limited
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 64  1 liability company to enforce the member's rights and otherwise

 64  2 protect the member's interests, including rights and interests

 64  3 under the operating agreement or this chapter or arising

 64  4 independently of the membership relationship.

 64  5    2.  A member maintaining a direct action under this section

 64  6 must plead and prove an actual or threatened injury that is

 64  7 not solely the result of an injury suffered or threatened to

 64  8 be suffered by the limited liability company.

 64  9    Sec. 67.  NEW SECTION.  489.902  DERIVATIVE ACTION.

 64 10    A member may maintain a derivative action to enforce a

 64 11 right of a limited liability company as follows:

 64 12    1.  The member first makes a demand on the other members in

 64 13 a member=managed limited liability company, or the managers of

 64 14 a manager=managed limited liability company, requesting that

 64 15 they cause the company to bring an action to enforce the

 64 16 right, and the managers or other members do not bring the

 64 17 action within ninety days from the date the demand was made

 64 18 unless the member has earlier been notified that the demand

 64 19 has been rejected by the company or unless irreparable injury

 64 20 to the company would result by waiting for the expiration of

 64 21 the ninety=day period.

 64 22    2.  A demand under subsection 1 would be futile.

 64 23    Sec. 68.  NEW SECTION.  489.903  PROPER PLAINTIFF.

 64 24    1.  Except as otherwise provided in subsection 2, a

 64 25 derivative action under section 489.902 may be maintained only

 64 26 by a person that is a member at the time the action is

 64 27 commenced and remains a member while the action continues.

 64 28    2.  If the sole plaintiff in a derivative action dies while

 64 29 the action is pending, the court may permit another member of

 64 30 the limited liability company to be substituted as plaintiff.

 64 31    Sec. 69.  NEW SECTION.  489.904  PLEADING.

 64 32    In a derivative action under section 489.902, the complaint

 64 33 must state with particularity any of the following:

 64 34    1.  The date and content of the plaintiff's demand and the

 64 35 response to the demand by the managers or other members.
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 65  1    2.  If a demand has not been made, the reasons a demand

 65  2 under section 489.902, subsection 1, would be futile.

 65  3    Sec. 70.  NEW SECTION.  489.905  SPECIAL LITIGATION

 65  4 COMMITTEE.

 65  5    1.  If a limited liability company is named as or made a

 65  6 party in a derivative proceeding, the company may appoint a

 65  7 special litigation committee to investigate the claims

 65  8 asserted in the proceeding and determine whether pursuing the

 65  9 action is in the best interests of the company.  If the

 65 10 company appoints a special litigation committee, on motion by

 65 11 the committee made in the name of the company, except for good

 65 12 cause shown, the court shall stay discovery for the time

 65 13 reasonably necessary to permit the committee to make its

 65 14 investigation.  This subsection does not prevent the court

 65 15 from enforcing a person's right to information under section

 65 16 489.410 or, for good cause shown, granting extraordinary

 65 17 relief in the form of a temporary restraining order or

 65 18 preliminary injunction.

 65 19    2.  A special litigation committee may be composed of one

 65 20 or more disinterested and independent individuals, who may be

 65 21 members.

 65 22    3.  A special litigation committee may be appointed as

 65 23 follows:

 65 24    a.  In a member=managed limited liability company, the

 65 25 appointment shall be made as follows:

 65 26    (1)  By the consent of a majority of the members not named

 65 27 as defendants or plaintiffs in the proceeding.

 65 28    (2)  If all members are named as defendants or plaintiffs

 65 29 in the proceeding, by a majority of the members named as

 65 30 defendants.

 65 31    b.  In a manager=managed limited liability company, the

 65 32 appointment shall be made as follows::

 65 33    (1)  By a majority of the managers not named as defendants

 65 34 or plaintiffs in the proceeding.

 65 35    (2)  If all managers are named as defendants or plaintiffs

House Study Bill 748 continued

 66  1 in the proceeding, by a majority of the managers named as

 66  2 defendants.

 66  3    4.  After appropriate investigation, a special litigation

 66  4 committee may determine that it is in the best interests of

 66  5 the limited liability company that any of the following occur

 66  6 in connection with the proceeding:

 66  7    a.  Continue under the control of the plaintiff.

 66  8    b.  Continue under the control of the committee.

 66  9    c.  Be settled on terms approved by the committee.

 66 10    d.  Be dismissed.

 66 11    5.  After making a determination under subsection 4, a

 66 12 special litigation committee shall file with the court a

 66 13 statement of its determination and its report supporting its

 66 14 determination, giving notice to the plaintiff.  The court

 66 15 shall determine whether the members of the committee were

 66 16 disinterested and independent and whether the committee

 66 17 conducted its investigation and made its recommendation in

 66 18 good faith, independently, and with reasonable care, with the

 66 19 committee having the burden of proof.  If the court finds that

 66 20 the members of the committee were disinterested and

 66 21 independent and that the committee acted in good faith,

 66 22 independently, and with reasonable care, the court shall

 66 23 enforce the determination of the committee.  Otherwise, the

 66 24 court shall dissolve the stay of discovery entered under

 66 25 subsection 1 and allow the action to proceed under the

 66 26 direction of the plaintiff.

 66 27    Sec. 71.  NEW SECTION.  489.906  PROCEEDS AND EXPENSES.

 66 28    1.  Except as otherwise provided in subsection 2, all of

 66 29 the following apply:

 66 30    a.  Any proceeds or other benefits of a derivative action

 66 31 under section 489.902, whether by judgment, compromise, or

 66 32 settlement, belong to the limited liability company and not to

 66 33 the plaintiff.

 66 34    b.  If the plaintiff receives any proceeds, the plaintiff

 66 35 shall remit them immediately to the company.
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 67  1    2.  If a derivative action under section 489.902 is

 67  2 successful in whole or in part, the court may award the

 67  3 plaintiff reasonable expenses, including reasonable attorney

 67  4 fees and costs, from the recovery of the limited liability

 67  5 company.

 67  6                           ARTICLE 10

 67  7              MERGER, CONVERSION, AND DOMESTICATION

 67  8    Sec. 72.  NEW SECTION.  489.1001  DEFINITIONS.

 67  9    As used in this article:

 67 10    1.  "Constituent limited liability company" means a

 67 11 constituent organization that is a limited liability company.

 67 12    2.  "Constituent organization" means an organization that

 67 13 is party to a merger.

 67 14    3.  "Converted organization" means the organization into

 67 15 which a converting organization converts pursuant to sections

 67 16 489.1006 through 489.1009.

 67 17    4.  "Converting limited liability company" means a

 67 18 converting organization that is a limited liability company.

 67 19    5.  "Converting organization" means an organization that

 67 20 converts into another organization pursuant to section

 67 21 489.1006.

 67 22    6.  "Domesticated company" means the company that exists

 67 23 after a domesticating foreign limited liability company or

 67 24 limited liability company effects a domestication pursuant to

 67 25 sections 489.1010 through 489.1013.

 67 26    7.  "Domesticating company" means the company that effects

 67 27 a domestication pursuant to sections 489.1010 through

 67 28 489.1013.

 67 29    8.  "Governing statute" means the statute that governs an

 67 30 organization's internal affairs.

 67 31    9.  "Organization" means a general partnership, including a

 67 32 limited liability partnership, limited partnership, including

 67 33 a limited liability limited partnership, limited liability

 67 34 company, business trust, corporation, or any other person

 67 35 having a governing statute.  The term includes a domestic or
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 68  1 foreign organization regardless of whether organized for

 68  2 profit.

 68  3    10.  "Organizational documents" means all of the following:

 68  4    a.  For a domestic or foreign general partnership, its

 68  5 partnership agreement.

 68  6    b.  For a limited partnership or foreign limited

 68  7 partnership, its certificate of limited partnership and

 68  8 partnership agreement.

 68  9    c.  For a domestic or foreign limited liability company,

 68 10 its certificate or articles of organization and operating

 68 11 agreement, or comparable records as provided in its governing

 68 12 statute.

 68 13    d.  For a business trust, its agreement of trust and

 68 14 declaration of trust.

 68 15    e.  For a domestic or foreign corporation for profit, its

 68 16 articles of incorporation, bylaws, and other agreements among

 68 17 its shareholders which are authorized by its governing

 68 18 statute, or comparable records as provided in its governing

 68 19 statute.

 68 20    f.  For any other organization, the basic records that

 68 21 create the organization and determine its internal governance

 68 22 and the relations among the persons that own it, have an

 68 23 interest in it, or are members of it.

 68 24    11.  "Personal liability" means liability for a debt,

 68 25 obligation, or other liability of an organization which is

 68 26 imposed on a person that co=owns, has an interest in, or is a

 68 27 member of the organization by any of the following:

 68 28    a.  The governing statute solely by reason of the person

 68 29 co=owning, having an interest in, or being a member of the

 68 30 organization.

 68 31    b.  The organization's organizational documents under a

 68 32 provision of the governing statute authorizing those documents

 68 33 to make one or more specified persons liable for all or

 68 34 specified debts, obligations, or other liabilities of the

 68 35 organization solely by reason of the person or persons
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 69  1 co=owning, having an interest in, or being a member of the

 69  2 organization.

 69  3    12.  "Surviving organization" means an organization into

 69  4 which one or more other organizations are merged whether the

 69  5 organization preexisted the merger or was created by the

 69  6 merger.

 69  7    Sec. 73.  NEW SECTION.  489.1002  MERGER.

 69  8    1.  A limited liability company may merge with one or more

 69  9 other constituent organizations pursuant to this section,

 69 10 sections 489.1003 through 489.1005, and a plan of merger, if

 69 11 all of the following apply:

 69 12    a.  The governing statute of each of the other

 69 13 organizations authorizes the merger.

 69 14    b.  The merger is not prohibited by the law of a

 69 15 jurisdiction that enacted any of the governing statutes.

 69 16    c.  Each of the other organizations complies with its

 69 17 governing statute in effecting the merger.

 69 18    2.  A plan of merger must be in a record and must include

 69 19 all of the following:

 69 20    a.  The name and form of each constituent organization.

 69 21    b.  The name and form of the surviving organization and, if

 69 22 the surviving organization is to be created by the merger, a

 69 23 statement to that effect.

 69 24    c.  The terms and conditions of the merger, including the

 69 25 manner and basis for converting the interests in each

 69 26 constituent organization into any combination of money,

 69 27 interests in the surviving organization, and other

 69 28 consideration.

 69 29    d.  If the surviving organization is to be created by the

 69 30 merger, the surviving organization's organizational documents

 69 31 that are proposed to be in a record.

 69 32    e.  If the surviving organization is not to be created by

 69 33 the merger, any amendments to be made by the merger to the

 69 34 surviving organization's organizational documents that are, or

 69 35 are proposed to be, in a record.
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 70  1    Sec. 74.  NEW SECTION.  489.1003  ACTION ON PLAN OF MERGER

 70  2 BY CONSTITUENT LIMITED LIABILITY COMPANY.

 70  3    1.  Subject to section 489.1014, a plan of merger must be

 70  4 consented to by all the members of a constituent limited

 70  5 liability company.

 70  6    2.  Subject to section 489.1014 and any contractual rights,

 70  7 after a merger is approved, and at any time before articles of

 70  8 merger are delivered to the secretary of state for filing

 70  9 under section 489.1004, a constituent limited liability

 70 10 company may amend the plan or abandon the merger as follows:

 70 11    a.  As provided in the plan.

 70 12    b.  Except as otherwise prohibited in the plan, with the

 70 13 same consent as was required to approve the plan.

 70 14    Sec. 75.  NEW SECTION.  489.1004  FILINGS REQUIRED FOR

 70 15 MERGER == EFFECTIVE DATE.

 70 16    1.  After each constituent organization has approved a

 70 17 merger, articles of merger must be signed on behalf of all of

 70 18 the following:

 70 19    a.  Each constituent limited liability company, as provided

 70 20 in section 489.203, subsection 1.

 70 21    b.  Each other constituent organization, as provided in its

 70 22 governing statute.

 70 23    2.  Articles of merger under this section must include all

 70 24 of the following:

 70 25    a.  The name and form of each constituent organization and

 70 26 the jurisdiction of its governing statute.

 70 27    b.  The name and form of the surviving organization, the

 70 28 jurisdiction of its governing statute, and, if the surviving

 70 29 organization is created by the merger, a statement to that

 70 30 effect.

 70 31    c.  The date the merger is effective under the governing

 70 32 statute of the surviving organization.

 70 33    d.  If the surviving organization is to be created by the

 70 34 merger as follows:

 70 35    (1)  If it will be a limited liability company, the
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 71  1 company's certificate of organization.

 71  2    (2)  If it will be an organization other than a limited

 71  3 liability company, the organizational document that creates

 71  4 the organization that is in a public record.

 71  5    e.  If the surviving organization preexists the merger, any

 71  6 amendments provided for in the plan of merger for the

 71  7 organizational document that created the organization that are

 71  8 in a public record.

 71  9    f.  A statement as to each constituent organization that

 71 10 the merger was approved as required by the organization's

 71 11 governing statute.

 71 12    g.  If the surviving organization is a foreign organization

 71 13 not authorized to transact business in this state, the street

 71 14 and mailing addresses of an office that the secretary of state

 71 15 may use for the purposes of section 489.1005, subsection 2.

 71 16    h.  Any additional information required by the governing

 71 17 statute of any constituent organization.

 71 18    3.  Each constituent limited liability company shall

 71 19 deliver the articles of merger for filing in the office of the

 71 20 secretary of state.

 71 21    4.  A merger becomes effective under this article as

 71 22 follows:

 71 23    a.  If the surviving organization is a limited liability

 71 24 company, upon the later of any of the following:

 71 25    (1)  Compliance with subsection 3.

 71 26    (2)  Subject to section 489.205, subsection 3, as specified

 71 27 in the articles of merger.

 71 28    b.  If the surviving organization is not a limited

 71 29 liability company, as provided by the governing statute of the

 71 30 surviving organization.

 71 31    Sec. 76.  NEW SECTION.  489.1005  EFFECT OF MERGER.

 71 32    1.  When a merger becomes effective all of the following

 71 33 apply:

 71 34    a.  The surviving organization continues or comes into

 71 35 existence.
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 72  1    b.  Each constituent organization that merges into the

 72  2 surviving organization ceases to exist as a separate entity.

 72  3    c.  All property owned by each constituent organization

 72  4 that ceases to exist vests in the surviving organization.

 72  5    d.  All debts, obligations, or other liabilities of each

 72  6 constituent organization that ceases to exist continue as

 72  7 debts, obligations, or other liabilities of the surviving

 72  8 organization.

 72  9    e.  An action or proceeding pending by or against any

 72 10 constituent organization that ceases to exist may be continued

 72 11 as if the merger had not occurred.

 72 12    f.  Except as prohibited by other law, all of the rights,

 72 13 privileges, immunities, powers, and purposes of each

 72 14 constituent organization that ceases to exist vest in the

 72 15 surviving organization.

 72 16    g.  Except as otherwise provided in the plan of merger, the

 72 17 terms and conditions of the plan of merger take effect.

 72 18    h.  Except as otherwise agreed, if a constituent limited

 72 19 liability company ceases to exist, the merger does not

 72 20 dissolve the limited liability company for the purposes of

 72 21 article 7.

 72 22    i.  If the surviving organization is created by the merger,

 72 23 any of the following applies:

 72 24    (1)  If it is a limited liability company, the certificate

 72 25 of organization becomes effective.

 72 26    (2)  If it is an organization other than a limited

 72 27 liability company, the organizational document that creates

 72 28 the organization becomes effective.

 72 29    j.  If the surviving organization preexisted the merger,

 72 30 any amendments provided for in the articles of merger for the

 72 31 organizational document that created the organization become

 72 32 effective.

 72 33    2.  A surviving organization that is a foreign organization

 72 34 consents to the jurisdiction of the courts of this state to

 72 35 enforce any debt, obligation, or other liability owed by a
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 73  1 constituent organization, if before the merger the constituent

 73  2 organization was subject to suit in this state on the debt,

 73  3 obligation, or other liability.  A surviving organization that

 73  4 is a foreign organization and not authorized to transact

 73  5 business in this state appoints the secretary of state as its

 73  6 registered agent for service of process for the purposes of

 73  7 enforcing a debt, obligation, or other liability under this

 73  8 subsection.  Service on the secretary of state under this

 73  9 subsection must be made in the same manner and has the same

 73 10 consequences as in section 489.116, subsections 3 and 4.

 73 11    Sec. 77.  NEW SECTION.  489.1006  CONVERSION.

 73 12    1.  An organization other than a limited liability company

 73 13 or a foreign limited liability company may convert to a

 73 14 limited liability company, and a limited liability company may

 73 15 convert to an organization other than a foreign limited

 73 16 liability company pursuant to this section, sections 489.1007

 73 17 through 489.1009, and a plan of conversion, if all of the

 73 18 following apply:

 73 19    a.  The other organization's governing statute authorizes

 73 20 the conversion.

 73 21    b.  The conversion is not prohibited by the law of the

 73 22 jurisdiction that enacted the other organization's governing

 73 23 statute.

 73 24    c.  The other organization complies with its governing

 73 25 statute in effecting the conversion.

 73 26    2.  A plan of conversion must be in a record and must

 73 27 include all of the following:

 73 28    a.  The name and form of the organization before

 73 29 conversion.

 73 30    b.  The name and form of the organization after conversion.

 73 31    c.  The terms and conditions of the conversion, including

 73 32 the manner and basis for converting interests in the

 73 33 converting organization into any combination of money,

 73 34 interests in the converted organization, and other

 73 35 consideration.
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 74  1    d.  The organizational documents of the converted

 74  2 organization that are, or are proposed to be, in a record.

 74  3    Sec. 78.  NEW SECTION.  489.1007  ACTION ON PLAN OF

 74  4 CONVERSION BY CONVERTING LIMITED LIABILITY COMPANY.

 74  5    1.  Subject to section 489.1014, a plan of conversion must

 74  6 be consented to by all the members of a converting limited

 74  7 liability company.

 74  8    2.  Subject to section 489.1014 and any contractual rights,

 74  9 after a conversion is approved, and at any time before

 74 10 articles of conversion are delivered to the secretary of state

 74 11 for filing under section 489.1008, a converting limited

 74 12 liability company may amend the plan or abandon the conversion

 74 13 as follows:

 74 14    a.  As provided in the plan.

 74 15    b.  Except as otherwise prohibited in the plan, by the same

 74 16 consent as was required to approve the plan.

 74 17    Sec. 79.  NEW SECTION.  489.1008  FILINGS REQUIRED FOR

 74 18 CONVERSION == EFFECTIVE DATE.

 74 19    1.  After a plan of conversion is approved, all of the

 74 20 following apply:

 74 21    a.  A converting limited liability company shall deliver to

 74 22 the secretary of state for filing articles of conversion,

 74 23 which must be signed as provided in section 489.203,

 74 24 subsection 1, and must include all of the following:

 74 25    (1)  A statement that the limited liability company has

 74 26 been converted into another organization.

 74 27    (2)  The name and form of the organization and the

 74 28 jurisdiction of its governing statute.

 74 29    (3)  The date the conversion is effective under the

 74 30 governing statute of the converted organization.

 74 31    (4)  A statement that the conversion was approved as

 74 32 required by this chapter.

 74 33    (5)  A statement that the conversion was approved as

 74 34 required by the governing statute of the converted

 74 35 organization.
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 75  1    (6)  All documents required to be filed with the secretary

 75  2 of state in accordance with the governing statute of the

 75  3 converted organization to effectuate the conversion.

 75  4    (7)  If the converted organization is a foreign

 75  5 organization not authorized to transact business in this

 75  6 state, the street and mailing addresses of an office which the

 75  7 secretary of state may use for the purposes of section

 75  8 489.1009, subsection 3.

 75  9    b.  If the converting organization is not a converting

 75 10 limited liability company, the converting organization shall

 75 11 deliver to the secretary of state for filing a certificate of

 75 12 organization, which must include, in addition to the

 75 13 information required by section 489.201, subsection 2, all of

 75 14 the following:

 75 15    (1)  A statement that the converted organization was

 75 16 converted from another organization.

 75 17    (2)  The name and form of that converting organization and

 75 18 the jurisdiction of its governing statute.

 75 19    (3)  A statement that the conversion was approved in a

 75 20 manner that complied with the converting organization's

 75 21 governing statute.

 75 22    2.  A conversion becomes effective as follows:

 75 23    a.  If the converted organization is a limited liability

 75 24 company, when the certificate of organization takes effect.

 75 25    b.  If the converted organization is not a limited

 75 26 liability company, as provided by the governing statute of the

 75 27 converted organization.

 75 28    Sec. 80. NEW SECTION.  489.1009  EFFECT OF CONVERSION.

 75 29    1.  An organization that has been converted pursuant to

 75 30 this article is for all purposes the same entity that existed

 75 31 before the conversion.

 75 32    2.  When a conversion takes effect all of the following

 75 33 apply:

 75 34    a.  All property owned by the converting organization

 75 35 remains vested in the converted organization.
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 76  1    b.  All debts, obligations, or other liabilities of the

 76  2 converting organization continue as debts, obligations, or

 76  3 other liabilities of the converted organization.

 76  4    c.  An action or proceeding pending by or against the

 76  5 converting organization may be continued as if the conversion

 76  6 had not occurred.

 76  7    d.  Except as prohibited by law other than this chapter,

 76  8 all of the rights, privileges, immunities, powers, and

 76  9 purposes of the converting organization remain vested in the

 76 10 converted organization.

 76 11    e.  Except as otherwise provided in the plan of conversion,

 76 12 the terms and conditions of the plan of conversion take

 76 13 effect.

 76 14    f.  Except as otherwise agreed, the conversion does not

 76 15 dissolve a converting limited liability company for the

 76 16 purposes of article 7.

 76 17    3.  A converted organization that is a foreign organization

 76 18 consents to the jurisdiction of the courts of this state to

 76 19 enforce any debt, obligation, or other liability for which the

 76 20 converting limited liability company is liable if, before the

 76 21 conversion, the converting limited liability company was

 76 22 subject to suit in this state on the debt, obligation, or

 76 23 other liability.  A converted organization that is a foreign

 76 24 organization and not authorized to transact business in this

 76 25 state appoints the secretary of state as its registered agent

 76 26 for service of process for purposes of enforcing a debt,

 76 27 obligation, or other liability under this subsection.  Service

 76 28 on the secretary of state under this subsection must be made

 76 29 in the same manner and has the same consequences as in section

 76 30 489.116, subsections 3 and 4.

 76 31    Sec. 81.  NEW SECTION.  489.1010  DOMESTICATION.

 76 32    1.  A foreign limited liability company may become a

 76 33 limited liability company pursuant to this section, sections

 76 34 489.1011 through 489.1013, and a plan of domestication, if all

 76 35 of the following apply:
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 77  1    a.  The foreign limited liability company's governing

 77  2 statute authorizes the domestication.

 77  3    b.  The domestication is not prohibited by the law of the

 77  4 jurisdiction that enacted the governing statute.

 77  5    c.  The foreign limited liability company complies with its

 77  6 governing statute in effecting the domestication.

 77  7    2.  A limited liability company may become a foreign

 77  8 limited liability company pursuant to this section, sections

 77  9 489.1011 through 489.1013, and a plan of domestication, if all

 77 10 of the following apply:

 77 11    a.  The foreign limited liability company's governing

 77 12 statute authorizes the domestication.

 77 13    b.  The domestication is not prohibited by the law of the

 77 14 jurisdiction that enacted the governing statute.

 77 15    c.  The foreign limited liability company complies with its

 77 16 governing statute in effecting the domestication.

 77 17    3.  A plan of domestication must be in a record and must

 77 18 include all of the following:

 77 19    a.  The name of the domesticating company before

 77 20 domestication and the jurisdiction of its governing statute.

 77 21    b.  The name of the domesticated company after

 77 22 domestication and the jurisdiction of its governing statute.

 77 23    c.  The terms and conditions of the domestication,

 77 24 including the manner and basis for converting interests in the

 77 25 domesticating company into any combination of money, interests

 77 26 in the domesticated company, and other consideration.

 77 27    d.  The organizational documents of the domesticated

 77 28 company that are, or are proposed to be, in a record.

 77 29    Sec. 82.  NEW SECTION.  489.1011  ACTION ON PLAN OF

 77 30 DOMESTICATION BY DOMESTICATING LIMITED LIABILITY COMPANY.

 77 31    1.  A plan of domestication must be consented to as

 77 32 follows:

 77 33    a.  By all the members, subject to section 489.1014, if the

 77 34 domesticating company is a limited liability company.

 77 35    b.  As provided in the domesticating company's governing
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 78  1 statute, if the company is a foreign limited liability

 78  2 company.

 78  3    2.  Subject to any contractual rights, after a

 78  4 domestication is approved, and at any time before articles of

 78  5 domestication are delivered to the secretary of state for

 78  6 filing under section 489.1012, a domesticating limited

 78  7 liability company may amend the plan or abandon the

 78  8 domestication as follows:

 78  9    a.  As provided in the plan.

 78 10    b.  Except as otherwise prohibited in the plan, by the same

 78 11 consent as was required to approve the plan.

 78 12    Sec. 83.  NEW SECTION.  489.1012  FILINGS REQUIRED FOR

 78 13 DOMESTICATION == EFFECTIVE DATE.

 78 14    1.  After a plan of domestication is approved, a

 78 15 domesticating company shall deliver to the secretary of state

 78 16 for filing articles of domestication, which must include all

 78 17 of the following:

 78 18    a.  A statement, as the case may be, that the company has

 78 19 been domesticated from or into another jurisdiction.

 78 20    b.  The name of the domesticating company and the

 78 21 jurisdiction of its governing statute.

 78 22    c.  The name of the domesticated company and the

 78 23 jurisdiction of its governing statute.

 78 24    d.  The date the domestication is effective under the

 78 25 governing statute of the domesticated company.

 78 26    e.  If the domesticating company was a limited liability

 78 27 company, a statement that the domestication was approved as

 78 28 required by this chapter.

 78 29    f.  If the domesticating company was a foreign limited

 78 30 liability company, a statement that the domestication was

 78 31 approved as required by the governing statute of the other

 78 32 jurisdiction.

 78 33    g.  If the domesticated company was a foreign limited

 78 34 liability company not authorized to transact business in this

 78 35 state, the street and mailing addresses of an office that the
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 79  1 secretary of state may use for the purposes of section

 79  2 489.1013, subsection 2.

 79  3    2.  A domestication becomes effective as follows:

 79  4    a.  When the certificate of organization takes effect, if

 79  5 the domesticated company is a limited liability company.

 79  6    b.  According to the governing statute of the domesticated

 79  7 company, if the domesticated organization is a foreign limited

 79  8 liability company.

 79  9    Sec. 84.  NEW SECTION.  489.1013  EFFECT OF DOMESTICATION.

 79 10    1.  When a domestication takes effect, all of the following

 79 11 apply:

 79 12    a.  The domesticated company is for all purposes the

 79 13 company that existed before the domestication.

 79 14    b.  All property owned by the domesticating company remains

 79 15 vested in the domesticated company.

 79 16    c.  All debts, obligations, or other liabilities of the

 79 17 domesticating company continue as debts, obligations, or other

 79 18 liabilities of the domesticated company.

 79 19    d.  An action or proceeding pending by or against a

 79 20 domesticating company may be continued as if the domestication

 79 21 had not occurred.

 79 22    e.  Except as prohibited by other law, all of the rights,

 79 23 privileges, immunities, powers, and purposes of the

 79 24 domesticating company remain vested in the domesticated

 79 25 company.

 79 26    f.  Except as otherwise provided in the plan of

 79 27 domestication, the terms and conditions of the plan of

 79 28 domestication take effect.

 79 29    g.  Except as otherwise agreed, the domestication does not

 79 30 dissolve a domesticating limited liability company for the

 79 31 purposes of article 7.

 79 32    2.  A domesticated company that is a foreign limited

 79 33 liability company consents to the jurisdiction of the courts

 79 34 of this state to enforce any debt, obligation, or other

 79 35 liability owed by the domesticating company, if, before the
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 80  1 domestication, the domesticating company was subject to suit

 80  2 in this state on the debt, obligation, or other liability.  A

 80  3 domesticated company that is a foreign limited liability

 80  4 company and not authorized to transact business in this state

 80  5 appoints the secretary of state as its registered agent for

 80  6 service of process for purposes of enforcing a debt,

 80  7 obligation, or other liability under this subsection.  Service

 80  8 on the secretary of state under this subsection must be made

 80  9 in the same manner and has the same consequences as in section

 80 10 489.116, subsections 3 and 4.

 80 11    3.  If a limited liability company has adopted and approved

 80 12 a plan of domestication under section 489.1010 providing for

 80 13 the company to be domesticated in a foreign jurisdiction, a

 80 14 statement surrendering the company's certificate of

 80 15 organization must be delivered to the secretary of state for

 80 16 filing setting forth all of the following:

 80 17    a.  The name of the company.

 80 18    b.  A statement that the certificate of organization is

 80 19 being surrendered in connection with the domestication of the

 80 20 company in a foreign jurisdiction.

 80 21    c.  A statement the domestication was approved as required

 80 22 by this chapter.

 80 23    d.  The jurisdiction of formation of the domesticated

 80 24 foreign limited liability company.

 80 25    Sec. 85.  NEW SECTION.  489.1014  RESTRICTIONS ON APPROVAL

 80 26 OF MERGERS, CONVERSIONS, AND DOMESTICATIONS.

 80 27    1.  If a member of a constituent, converting, or

 80 28 domesticating limited liability company will have personal

 80 29 liability with respect to a surviving, converted, or

 80 30 domesticated organization, approval or amendment of a plan of

 80 31 merger, conversion, or domestication is ineffective without

 80 32 the consent of the member, unless all of the following apply:

 80 33    a.  The company's operating agreement provides for approval

 80 34 of a merger, conversion, or domestication with the consent of

 80 35 fewer than all the members.
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 81  1    b.  The member has consented to the provision of the

 81  2 operating agreement.

 81  3    2.  A member does not give the consent required by

 81  4 subsection 1 merely by consenting to a provision of the

 81  5 operating agreement that permits the operating agreement to be

 81  6 amended with the consent of fewer than all the members.

 81  7    Sec. 86.  NEW SECTION.  489.1015  MERGER OF DOMESTIC

 81  8 COOPERATIVE INTO A DOMESTIC LIMITED LIABILITY COMPANY.

 81  9    1.  A limited liability company may merge with a domestic

 81 10 cooperative only as provided by this section.  A limited

 81 11 liability company may merge with one or more domestic

 81 12 cooperatives if all of the following apply:

 81 13    a.  Only one limited liability company and one or more

 81 14 domestic cooperatives are parties to the merger.

 81 15    b.  When the merger becomes effective, the separate

 81 16 existence of each domestic cooperative ceases and the limited

 81 17 liability company is the surviving entity per organization.

 81 18    c.  As to each domestic cooperative, the plan of merger is

 81 19 initiated and adopted, and the merger is effectuated, as

 81 20 provided in section 501A.1101.

 81 21    d.  As to the limited liability company, the plan of merger

 81 22 complies with section 489.1002, the plan of merger is approved

 81 23 as provided in section 489.1003, and the articles of merger

 81 24 are prepared, signed, and filed as provided in section

 81 25 489.1004.

 81 26    e  Notwithstanding section 489.1002 or 489.1005, the

 81 27 surviving organization must be the limited liability company.

 81 28    2.  Section 501A.1103 governs the abandonment by a domestic

 81 29 cooperative of a merger authorized by this section.  Section

 81 30 489.1003, subsection 2, governs the abandonment by a limited

 81 31 liability company of a merger authorized by this section.

 81 32    Sec. 87.  NEW SECTION.  489.1016  ARTICLE NOT EXCLUSIVE.

 81 33    This article does not preclude an entity from being merged,

 81 34 converted, or domesticated under law other than this chapter.

 81 35                           ARTICLE 11
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 82  1            PROFESSIONAL LIMITED LIABILITY COMPANIES

 82  2    Sec. 88.  NEW SECTION.  489.1101  DEFINITIONS.

 82  3    As used in this article, unless the context otherwise

 82  4 requires:

 82  5    1.  "Employee" or "agent" does not include a clerk,

 82  6 stenographer, secretary, bookkeeper, technician, or other

 82  7 person who is not usually and ordinarily considered by custom

 82  8 and practice to be practicing a profession nor any other

 82  9 person who performs all that person's duties for the

 82 10 professional limited liability company under the direct

 82 11 supervision and control of one or more managers, employees, or

 82 12 agents of the professional limited liability company who are

 82 13 duly licensed in this state to practice a profession which the

 82 14 limited liability company is authorized to practice in this

 82 15 state.  This article does not require any such persons to be

 82 16 licensed to practice a profession if they are not required to

 82 17 be licensed under any other law of this state.

 82 18    2.  "Foreign professional limited liability company" means

 82 19 a limited liability company organized under laws other than

 82 20 the laws of this state for a purpose for which a professional

 82 21 limited liability company may be organized under this article.

 82 22    3.  "Licensed" includes registered, certified, admitted to

 82 23 practice, or otherwise legally authorized under the laws of

 82 24 this state.

 82 25    4.  "Profession" means the profession of certified public

 82 26 accountancy, architecture, chiropractic, dentistry, physical

 82 27 therapy, psychology, professional engineering, land surveying,

 82 28 landscape architecture, law, medicine and surgery, optometry,

 82 29 osteopathy, osteopathic medicine and surgery, accounting

 82 30 practitioner, podiatry, speech pathology, audiology,

 82 31 veterinary medicine, pharmacy, nursing, or marriage and family

 82 32 therapy, provided that the marriage and family therapist is

 82 33 licensed under chapters 147 and 154D.

 82 34    5.  "Professional limited liability company" means a

 82 35 limited liability company subject to this article, except a
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 83  1 foreign professional limited liability company.

 83  2    6.  "Regulating board" means any board, commission, court,

 83  3 or governmental authority which, under the laws of this state,

 83  4 is charged with the licensing, registration, certification,

 83  5 admission to practice, or other legal authorization of the

 83  6 practitioners of any profession.

 83  7    7.  a.  "Voluntary transfer" includes a sale, voluntary

 83  8 assignment, gift, pledge, or encumbrance; a voluntary change

 83  9 of legal or equitable ownership or beneficial interest; or a

 83 10 voluntary change of persons having voting rights with respect

 83 11 to any transferable interest, except as proxies.

 83 12    b.  "Voluntary transfer" does not include a transfer of an

 83 13 individual's interest in a limited liability company or other

 83 14 property to a guardian or conservator appointed for that

 83 15 individual or the individual's property.

 83 16    Sec. 89.  NEW SECTION.  489.1102  PURPOSES AND POWERS.

 83 17    A professional limited liability company shall be organized

 83 18 only for the purpose of engaging in the practice of one

 83 19 specific profession, or two or more specific professions which

 83 20 could lawfully be practiced in combination by a licensed

 83 21 individual or a partnership of licensed individuals, and for

 83 22 the additional purpose of doing all lawful things which may be

 83 23 incidental to or necessary or convenient in connection with

 83 24 the practice of the profession or professions.  The

 83 25 certificate of organization of a professional limited

 83 26 liability company shall state in substance that the purposes

 83 27 for which the professional limited liability company is

 83 28 organized are to engage in the general practice of a specified

 83 29 profession or professions, or one or more specified branches

 83 30 or divisions thereof, and to do all lawful things which may be

 83 31 incidental to or necessary or convenient in connection with

 83 32 the practice of the profession or professions.

 83 33    Sec. 90.  NEW SECTION.  489.1103  NAME.

 83 34    The name of a professional limited liability company, the

 83 35 name of a foreign professional limited liability company or
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 84  1 its name as modified for use in this state, and any fictitious

 84  2 name or trade name adopted by a professional limited liability

 84  3 company or foreign professional limited liability company

 84  4 shall contain the words "professional limited liability

 84  5 company" or the abbreviation "P.L.L.C." or "PLLC", and except

 84  6 for the addition of such words or abbreviation, shall be a

 84  7 name which could lawfully be used by a licensed individual or

 84  8 by a partnership of licensed individuals in the practice in

 84  9 this state of a profession which the professional limited

 84 10 liability company is authorized to practice.  Each regulating

 84 11 board may by rule adopt additional requirements as to the

 84 12 corporate names and fictitious or trade names of professional

 84 13 limited liability companies and foreign professional limited

 84 14 liability companies which are authorized to practice a

 84 15 profession which is within the jurisdiction of the regulating

 84 16 board.

 84 17    Sec. 91.  NEW SECTION.  489.1104  WHO MAY ORGANIZE.

 84 18    One or more individuals having capacity to contract and

 84 19 licensed to practice a profession in this state in which the

 84 20 professional limited liability company is to be authorized to

 84 21 practice, may organize a professional limited liability

 84 22 company.

 84 23    Sec. 92.  NEW SECTION.  489.1105  PRACTICE BY PROFESSIONAL

 84 24 LIMITED LIABILITY COMPANY.

 84 25    Notwithstanding any other statute or rule of law, a

 84 26 professional limited liability company may practice a

 84 27 profession, but may do so in this state only through a member,

 84 28 manager, employee, or agent, who is licensed to practice the

 84 29 same profession in this state.  In its practice of a

 84 30 profession, a professional limited liability company shall not

 84 31 do any act which could not lawfully be done by an individual

 84 32 licensed to practice the profession which the professional

 84 33 limited liability company is authorized to practice.

 84 34    Sec. 93.  NEW SECTION.  489.1106  PROFESSIONAL REGULATION.

 84 35    A professional limited liability company shall not be
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 85  1 required to register with or to obtain any license,

 85  2 registration, certificate, or other legal authorization from a

 85  3 regulating board in order to practice a profession.  Except as

 85  4 provided in this section, this article does not restrict or

 85  5 limit in any manner the authority or duties of any regulating

 85  6 board with respect to individuals practicing a profession

 85  7 which is within the jurisdiction of the regulating board, even

 85  8 if the individual is a member, manager, employee, or agent of

 85  9 a professional limited liability company or foreign

 85 10 professional limited liability company and practices the

 85 11 individual's profession through such professional limited

 85 12 liability company.

 85 13    Sec. 94.  NEW SECTION.  489.1107  RELATIONSHIP AND

 85 14 LIABILITY TO PERSONS SERVED.

 85 15    This article does not modify any law applicable to the

 85 16 relationship between an individual practicing a profession and

 85 17 a person receiving professional services, including but not

 85 18 limited to any liability arising out of such practice or any

 85 19 law respecting privileged communications.  This article does

 85 20 not modify or affect the ethical standards or standards of

 85 21 conduct of any profession, including but not limited to any

 85 22 standards prohibiting or limiting the practice of the

 85 23 profession by a limited liability company or prohibiting or

 85 24 limiting the practice of two or more professions in

 85 25 combination.  All such standards shall apply to the members,

 85 26 managers, employees, and agents through whom a professional

 85 27 limited liability company practices any profession in this

 85 28 state, to the same extent that the standards apply to an

 85 29 individual practitioner.

 85 30    Sec. 95.  NEW SECTION.  489.1108  ISSUANCE OF INTERESTS.

 85 31    An interest of a professional limited liability company

 85 32 shall be issued only to an individual who is licensed to

 85 33 practice in any state a profession which the professional

 85 34 limited liability company is authorized to practice.

 85 35 Interests of a professional limited liability company shall
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 86  1 not at any time be issued in, transferred into, or held in

 86  2 joint tenancy, tenancy in common, or any other form of joint

 86  3 ownership or co=ownership.  Chapter 502 shall not be

 86  4 applicable to nor govern any transaction relating to any

 86  5 interests of a professional limited liability company.

 86  6    Sec. 96.  NEW SECTION.  489.1109  ASSIGNMENT OF INTERESTS.

 86  7    A member or other person shall not make a voluntary

 86  8 assignment of an interest in a professional limited liability

 86  9 company to any person, except to the professional limited

 86 10 liability company or to an individual who is licensed to

 86 11 practice in this state a profession which the limited

 86 12 liability company is authorized to practice.  The certificate

 86 13 of organization or operating agreement of the professional

 86 14 limited liability company may contain any additional

 86 15 provisions restricting the assignment of interests.  Unless

 86 16 the certificate of organization or an operating agreement

 86 17 otherwise provides, a voluntary assignment requires the

 86 18 unanimous consent of the members.

 86 19    Sec. 97.  NEW SECTION.  489.1110  CONVERTIBLE INTERESTS ==

 86 20 RIGHTS AND OPTIONS.

 86 21    A professional limited liability company shall not create

 86 22 or issue any interest convertible into an interest of the

 86 23 professional limited liability company.  The provisions of

 86 24 this article with respect to the issuance and transfer of

 86 25 interests apply to the creation, issuance, and transfer of any

 86 26 right or option entitling the holder to purchase from a

 86 27 professional limited liability company any interest of the

 86 28 professional limited liability company.  A right or option

 86 29 shall not be transferable, whether voluntarily, involuntarily,

 86 30 by operation of law, or in any other manner.  Upon the death

 86 31 of the holder, or when the holder ceases to be licensed to

 86 32 practice a profession in this state which the professional

 86 33 limited liability company is authorized to practice, the right

 86 34 or option shall expire.

 86 35    Sec. 98.  NEW SECTION.  489.1111  VOTING TRUST == PROXY.
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 87  1    A member of a professional limited liability company shall

 87  2 not create or enter into a voting trust or any other agreement

 87  3 conferring upon any other person the right to vote or

 87  4 otherwise represent any interests of a professional limited

 87  5 liability company, and no such voting trust or agreement is

 87  6 valid or effective.  Any proxy of a member of a professional

 87  7 limited liability company shall be an individual licensed to

 87  8 practice a profession in this state which the professional

 87  9 limited liability company is authorized to practice.  Any

 87 10 provision in any proxy instrument denying the right of the

 87 11 member to revoke the proxy at any time or for any period of

 87 12 time is not valid or effective.  This section does not

 87 13 otherwise limit the right of a member to vote by proxy, but

 87 14 the certificate of organization or operating agreement of the

 87 15 professional limited liability company may further limit or

 87 16 deny the right to vote by proxy.

 87 17    Sec. 99.  NEW SECTION.  489.1112  REQUIRED PURCHASE BY

 87 18 PROFESSIONAL LIMITED LIABILITY COMPANY OF ITS OWN INTERESTS.

 87 19    1.  Notwithstanding any other statute or rule of law, a

 87 20 professional limited liability company shall purchase its own

 87 21 interests as provided in this section; and a member of a

 87 22 professional limited liability company and the member's

 87 23 executor, administrator, legal representative, and successors

 87 24 in interest, shall sell and transfer the interests held by

 87 25 them as provided in this section.

 87 26    2.  Upon the death of a member, the professional limited

 87 27 liability company shall immediately purchase all interests

 87 28 held by the deceased member.

 87 29    3.  In order to remain a member of a professional limited

 87 30 liability company, the member shall at all times be licensed

 87 31 to practice in this state a profession which the professional

 87 32 limited liability company is authorized to practice.  When a

 87 33 member does not have or ceases to have this qualification, the

 87 34 professional limited liability company shall immediately

 87 35 purchase all interests held by that member.
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 88  1    4.  When a person other than a member of record becomes

 88  2 entitled to have interests of a professional limited liability

 88  3 company transferred into that person's name or to exercise

 88  4 voting rights, except as a proxy, with respect to interests of

 88  5 the professional limited liability company, the professional

 88  6 limited liability company shall immediately purchase the

 88  7 interests.  Without limiting the generality of the foregoing,

 88  8 this section shall be applicable whether the event occurs as a

 88  9 result of appointment of a guardian or conservator for a

 88 10 member or the member's property, transfer of interests by

 88 11 operation of law, involuntary transfer of interests, judicial

 88 12 proceeding, execution, levy, bankruptcy proceeding,

 88 13 receivership proceeding, foreclosure or enforcement of a

 88 14 pledge or encumbrance, or any other situation or occurrence.

 88 15 However, this section does not apply to any voluntary transfer

 88 16 of interests as defined in this article.

 88 17    5.  Interests purchased by a professional limited liability

 88 18 company under this section shall be transferred to the

 88 19 professional limited liability company as of the close of

 88 20 business on the date of the death or other event which

 88 21 requires purchase.  The member and the member's executors,

 88 22 administrators, legal representatives, or successors in

 88 23 interest, shall promptly do all things which may be necessary

 88 24 or convenient to cause transfer to be made as of the transfer

 88 25 date.  However, the interests shall promptly be transferred on

 88 26 the books and records of the professional limited liability

 88 27 company as of the transfer date, notwithstanding any delay in

 88 28 transferring or surrendering the interests or certificates

 88 29 representing the interests, and the transfer shall be valid

 88 30 and effective for all purposes as of the close of business on

 88 31 the transfer date.  The purchase price for such interests

 88 32 shall be paid as provided in this article, but the transfer of

 88 33 interests to the professional limited liability company as

 88 34 provided in this section shall not be delayed or affected by

 88 35 any delay or default in making payment.
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 89  1    6.  Notwithstanding subsections 1 through 5, purchase by

 89  2 the professional limited liability company is not required

 89  3 upon the occurrence of any event other than death of a member,

 89  4 if the professional limited liability company is dissolved

 89  5 within sixty days after the occurrence of the event.  The

 89  6 certificate of organization or operating agreement of the

 89  7 professional limited liability company may provide that

 89  8 purchase is not required upon the death of a member, if the

 89  9 professional limited liability company is dissolved within

 89 10 sixty days after the date of the member's death.

 89 11    7.  Unless otherwise provided in the certificate of

 89 12 organization or an operating agreement of the professional

 89 13 limited liability company or in an agreement among all members

 89 14 of the professional limited liability company, all of the

 89 15 following apply:

 89 16    a.  The purchase price for interests shall be its book

 89 17 value as of the end of the month immediately preceding the

 89 18 death or other event which requires purchase.  Book value

 89 19 shall be determined from the books and records of the

 89 20 professional limited liability company in accordance with the

 89 21 regular method of accounting used by the professional limited

 89 22 liability company, uniformly and consistently applied.

 89 23 Adjustments to book value shall be made, if necessary, to take

 89 24 into account work in process and accounts receivable.  A final

 89 25 determination of book value made in good faith by an

 89 26 independent certified public account or firm of certified

 89 27 public accountants employed by the professional limited

 89 28 liability company for the purpose shall be conclusive on all

 89 29 persons.

 89 30    b.  The purchase price shall be paid in cash as follows:

 89 31    (1)  Upon the death of a member, thirty percent of the

 89 32 purchase price shall be paid within ninety days after death,

 89 33 and the balance shall be paid in three equal annual

 89 34 installments on the first three anniversaries of the death.

 89 35    (2)  Upon the happening of any other event referred to in
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 90  1 this section, one=tenth of the purchase price shall be paid

 90  2 within ninety days after the date of the event, and the

 90  3 balance shall be paid in three equal annual installments on

 90  4 the first three anniversaries of the date of the event.

 90  5    c.  Interest from the date of death or other event shall be

 90  6 payable annually on principal payment dates, at the rate of

 90  7 six percent per annum on the unpaid balance of the purchase

 90  8 price.

 90  9    d.  All persons who are members of the professional limited

 90 10 liability company on the date of death or other event, and

 90 11 their executors, administrators, and legal representatives,

 90 12 shall, to the extent the professional limited liability

 90 13 company fails to meet its obligations under this section, be

 90 14 jointly liable for the payment of the purchase price and

 90 15 interest in proportion to their percentage of ownership of the

 90 16 professional limited liability company's interests,

 90 17 disregarding interests of the deceased or withdrawing member.

 90 18    e.  The part of the purchase price remaining unpaid after

 90 19 the initial payment shall be evidenced by a negotiable

 90 20 promissory note, which shall be executed by the professional

 90 21 limited liability company and all members liable for payment.

 90 22 Any person liable on the note shall have the right to prepay

 90 23 the note in full or in part at any time.

 90 24    f.  If the person making any payment is not reasonably able

 90 25 to determine which of two or more persons is entitled to

 90 26 receive a payment, or if the payment is payable to a person

 90 27 who is unknown, or who is under disability and there is no

 90 28 person legally competent to receive the payment, or who cannot

 90 29 be found after the exercise of reasonable diligence by the

 90 30 person making the payment, it shall be deposited with the

 90 31 treasurer of state and shall be subject to the provisions of

 90 32 section 490.1440 with respect to funds deposited with the

 90 33 treasurer of state upon the voluntary or involuntary

 90 34 dissolution of a business corporation.

 90 35    8.  Notwithstanding the other provisions of this section,
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 91  1 no part of the purchase price shall be required to be paid

 91  2 until the certificates, if any, representing the interests

 91  3 have been surrendered to the professional limited liability

 91  4 company.

 91  5    9.  Notwithstanding the other provisions of this section,

 91  6 payment of any part of the purchase price for interests of a

 91  7 deceased member shall not be required until the executor or

 91  8 administrator of the deceased member provides any indemnity,

 91  9 release, or other document from any taxing authority, which is

 91 10 reasonably necessary to protect the professional limited

 91 11 liability company against liability for estate, inheritance,

 91 12 and death taxes.

 91 13    10.  The certificate of organization or an operating

 91 14 agreement of the professional limited liability company or an

 91 15 agreement among all members of a professional limited

 91 16 liability company may provide for a different purchase price,

 91 17 a different method of determining the purchase price, a

 91 18 different interest rate or no interest, and other terms,

 91 19 conditions, and schedules of payment.

 91 20    11.  The certificate of organization or an operating

 91 21 agreement of the professional limited liability company or an

 91 22 agreement among all members of a professional limited

 91 23 liability company may provide for the optional or mandatory

 91 24 purchase of its own interests by the professional limited

 91 25 liability company in other situations, subject to any

 91 26 applicable law regarding such a purchase.

 91 27    Sec. 100.  NEW SECTION.  489.1113  CERTIFICATES

 91 28 REPRESENTING INTERESTS.

 91 29    Each certificate representing an interest of a professional

 91 30 limited liability company shall state in substance that the

 91 31 certificate represents an interest in a professional limited

 91 32 liability company and is not transferable except as expressly

 91 33 provided in this article and in the certificate of

 91 34 organization or an operating agreement of the professional

 91 35 limited liability company.
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 92  1    Sec. 101.  NEW SECTION.  489.1114  MANAGEMENT.

 92  2    All managers of a professional limited liability company

 92  3 shall at all times be individuals who are licensed to practice

 92  4 a profession in this state which the limited liability company

 92  5 is authorized to practice.  A person who is not licensed shall

 92  6 have no authority or duties in the management or control of

 92  7 the limited liability company.  If a manager ceases to have

 92  8 this qualification, the manager shall immediately and

 92  9 automatically cease to hold such management position.

 92 10    Sec. 102.  NEW SECTION.  489.1115  MERGER.

 92 11    A professional limited liability company shall not merge

 92 12 with any entity except another professional limited liability

 92 13 company subject to this article or a professional corporation

 92 14 subject to chapter 496C.  Merger is not permitted unless the

 92 15 surviving or new professional limited liability company is a

 92 16 professional limited liability company which complies with all

 92 17 requirements of this article.

 92 18    Sec. 103.  NEW SECTION.  489.1116  DISSOLUTION OR

 92 19 LIQUIDATION.

 92 20    A violation of any provision of this article by a

 92 21 professional limited liability company or any of its members

 92 22 or managers shall be cause for its involuntary dissolution, or

 92 23 liquidation of its assets and business by the district court.

 92 24 Upon the death of the last remaining member of a professional

 92 25 limited liability company, or when the last remaining member

 92 26 is not licensed or ceases to be licensed to practice a

 92 27 profession in this state which the professional limited

 92 28 liability company is authorized to practice, or when any

 92 29 person other than the member of record becomes entitled to

 92 30 have all interests of the last remaining member of the

 92 31 professional limited liability company transferred into that

 92 32 person's name or to exercise voting rights, except as a proxy,

 92 33 with respect to such interests, the professional limited

 92 34 liability company shall not practice any profession and it

 92 35 shall be promptly dissolved.  However, if prior to dissolution
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 93  1 all outstanding interests of the professional limited

 93  2 liability company are acquired by two or more persons licensed

 93  3 to practice a profession in this state which the professional

 93  4 limited liability company is authorized to practice, the

 93  5 professional limited liability company need not be dissolved

 93  6 and may practice the profession as provided in this article.

 93  7    Sec. 104.  NEW SECTION.  489.1117  FOREIGN PROFESSIONAL

 93  8 LIMITED LIABILITY COMPANY.

 93  9    1.  A foreign professional limited liability company may

 93 10 practice a profession in this state if it complies with the

 93 11 provisions of this article.  The secretary of state may

 93 12 prescribe forms for this purpose.  A foreign professional

 93 13 limited liability company may practice a profession in this

 93 14 state only through members, managers, employees, and agents

 93 15 who are licensed to practice the profession in this state.

 93 16 The provisions of this article with respect to the practice of

 93 17 a profession by a professional limited liability company apply

 93 18 to a foreign professional limited liability company.

 93 19    2.  This article does not prohibit the practice of a

 93 20 profession in this state by an individual who is a member,

 93 21 manager, employee, or agent of a foreign professional limited

 93 22 liability company, if the individual could lawfully practice

 93 23 the profession in this state in the absence of any

 93 24 relationship to a foreign professional limited liability

 93 25 company.  This subsection applies regardless of whether or not

 93 26 the foreign professional limited liability company is

 93 27 authorized to practice a profession in this state.

 93 28    Sec. 105.  NEW SECTION.  489.1118  LIMITED LIABILITY

 93 29 COMPANIES ORGANIZED UNDER THE OTHER LAWS.

 93 30    This article does not apply to or interfere with the

 93 31 practice of any profession by or through any professional

 93 32 limited liability company organized after July 1, 1992, under

 93 33 any other law of this state or any other state or country, if

 93 34 the practice is lawful under any other statute or rule of law

 93 35 of this state.  Any such professional limited liability
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 94  1 company may voluntarily elect to adopt this article and become

 94  2 subject to its provisions, by amending its certificate of

 94  3 organization to be consistent with all provisions of this

 94  4 article and by stating in its amended certificate of

 94  5 organization that the limited liability company has

 94  6 voluntarily elected to adopt this article.  Any limited

 94  7 liability company organized under any law of any other state

 94  8 or country may become subject to the provisions of this

 94  9 article by complying with all provisions of this article with

 94 10 respect to foreign professional limited liability companies.

 94 11    Sec. 106.  NEW SECTION.  489.1119  CONFLICTS WITH OTHER

 94 12 PROVISIONS OF THIS CHAPTER.

 94 13    The provisions of this article shall prevail over any

 94 14 inconsistent provisions of this chapter.

 94 15                           ARTICLE 12

 94 16               SERIES LIMITED LIABILITY COMPANIES

 94 17    Sec. 107.  NEW SECTION.  489.1201  SERIES OF TRANSFERABLE

 94 18 INTERESTS.

 94 19    1.  An operating agreement may establish or provide for the

 94 20 establishment of a designated series of transferable interests

 94 21 having separate rights, powers, or duties with respect to

 94 22 specified property or obligations of the limited liability

 94 23 company or profits and losses associated with specified

 94 24 property or obligations, and, to the extent provided in the

 94 25 operating agreement, any such series may have a separate

 94 26 business purpose or investment objective.  The name of each

 94 27 series must contain the name of the limited liability company

 94 28 and be distinguishable from the name of any other series set

 94 29 forth in the certificate of organization.

 94 30    2.  Notwithstanding contrary provisions of this chapter,

 94 31 the debts, liabilities, and obligations incurred, contracted

 94 32 for, or otherwise existing with respect to a particular series

 94 33 shall be enforceable against the assets of that series only,

 94 34 and not against the assets of the limited liability company

 94 35 generally, if all of the following apply:
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 95  1    a.  The operating agreement creates one or more series.

 95  2    b.  Separate and distinct records are maintained for that

 95  3 series and separate and distinct records account for the

 95  4 assets associated with that series.  The assets associated

 95  5 with a series must be accounted for separately from the other

 95  6 assets of the limited liability company, including another

 95  7 series.

 95  8    c.  The operating agreement provides for such limitation on

 95  9 liabilities.

 95 10    d.  Notice of the establishment of the series and of the

 95 11 limitation on liabilities of the series is set forth in the

 95 12 certificate of organization of the limited liability company.

 95 13 The filing of the certificate of organization containing a

 95 14 notice of the limitation on liabilities of a series in the

 95 15 office of the secretary of state constitutes notice of the

 95 16 limitation on liabilities of such series.

 95 17    3.  A series meeting all of the conditions of subsection 2,

 95 18 shall be treated as a separate entity to the extent set forth

 95 19 in the certificate of organization.

 95 20    4.  Notwithstanding section 489.304, or a contrary

 95 21 provision in an operating agreement, a member or manager may

 95 22 agree to be obligated personally for any or all of the debts,

 95 23 obligations, or liabilities of one or more series.

 95 24    5.  An operating agreement may provide for classes or

 95 25 groups of members or managers associated with a series having

 95 26 such relative rights, powers, and duties as the operating

 95 27 agreement may provide.  The operating agreement may provide

 95 28 for the future creation of additional classes or groups of

 95 29 members or managers associated with the series having such

 95 30 relative rights, powers, and duties as may from time to time

 95 31 be established, including rights, powers, and duties senior to

 95 32 existing classes and groups of members or managers associated

 95 33 with the series.  An operating agreement may provide for the

 95 34 taking of an action, including the amendment of the operating

 95 35 agreement, without the vote or approval of any member or

House Study Bill 748 continued

 96  1 manager or class or group of members or managers, including

 96  2 all action to create under the provisions of the operating

 96  3 agreement a class or group of the series of membership

 96  4 interests that was not previously outstanding.  An operating

 96  5 agreement may provide that any member or class or group of

 96  6 members associated with a series does not have voting rights.

 96  7    6.  An operating agreement may grant to all or certain

 96  8 identified members or managers or a specified class or group

 96  9 of the members or managers associated with a series the right

 96 10 to vote on any matter separately or with all or any class or

 96 11 group of the members or managers associated with the series.

 96 12 Voting by members or managers associated with a series may be

 96 13 on a per capita, number, financial interest, class, group, or

 96 14 other basis.

 96 15    7.  Except to the extent modified by this article, the

 96 16 provisions of this chapter which are generally applicable to a

 96 17 limited liability company, and its managers, members and

 96 18 transferees, shall be applicable to each series with respect

 96 19 to the operations of such series.

 96 20    Sec. 108.  NEW SECTION.  489.1202  MANAGEMENT OF A SERIES.

 96 21    1.  A series is member=managed unless the operating

 96 22 agreement does any of the following:

 96 23    a.  Expressly provides any of the following:

 96 24    (1)  The series is or will be "manager=managed".

 96 25    (2)  The series is or will be "managed by managers".

 96 26    (3)  Management of the series is or will be "vested in

 96 27 managers".

 96 28    b.  Includes words of similar import.

 96 29    2.  In a member=managed series, unless modified pursuant to

 96 30 section 489.1201, subsections 5 and 6, all of the following

 96 31 rules apply:

 96 32    a.  The management and conduct of the series are vested in

 96 33 the members of the series.

 96 34    b.  Each series member has equal rights in the management

 96 35 and conduct of the series' activities.
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 97  1    c.  A difference arising among series members as to a

 97  2 matter in the ordinary course of the activities of the series

 97  3 may be decided by a majority of the series members.

 97  4    d.  An act outside the ordinary course of the activities of

 97  5 the series may be undertaken only with the consent of all

 97  6 members of the series.

 97  7    e.  The operating agreement may be amended only with the

 97  8 consent of all members of the series.

 97  9    3.  In a manager=managed series, all of the following rules

 97 10 apply:

 97 11    a.  Except as otherwise expressly provided in this chapter,

 97 12 any matter relating to the activities of the series is decided

 97 13 exclusively by the managers of the series.

 97 14    b.  Each series manager has equal rights in the management

 97 15 and conduct of the activities of the series.

 97 16    c.  A difference arising among managers of a series as to a

 97 17 matter in the ordinary course of the activities of the series

 97 18 may be decided by a majority of the managers of the series.

 97 19    d.  Unless modified pursuant to section 489.1201,

 97 20 subsections 5 and 6, the consent of all members of the series

 97 21 is required to do any of the following:

 97 22    (1)  Sell, lease, exchange, or otherwise dispose of all, or

 97 23 substantially all, of the series' property, with or without

 97 24 the goodwill, outside the ordinary course of the series'

 97 25 activities.

 97 26    (2)  Approve a merger, conversion, or domestication under

 97 27 article 10.

 97 28    (3)  Undertake any other act outside the ordinary course of

 97 29 the series' activities.

 97 30    (4)  Amend the operating agreement as it pertains to the

 97 31 series.

 97 32    e.  A manager of the series may be chosen at any time by

 97 33 the consent of a majority of the members of the series and

 97 34 remains a manager of the series until a successor has been

 97 35 chosen, unless the series manager at an earlier time resigns,
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 98  1 is removed, or dies, or, in the case of a series manager that

 98  2 is not an individual, terminates.  A series manager may be

 98  3 removed at any time by the consent of a majority of the

 98  4 members without notice or cause.

 98  5    f.  A person need not be a series member to be a manager of

 98  6 a series, but the dissociation of a series member that is also

 98  7 a series manager removes the person as a manager of the

 98  8 series.  If a person that is both a series manager and a

 98  9 series member ceases to be a manager of the series, that

 98 10 cessation does not by itself dissociate the person as a member

 98 11 of the series.

 98 12    g.  A person's ceasing to be a series manager does not

 98 13 discharge any debt, obligation, or other liability to the

 98 14 series or members of the series which the person incurred

 98 15 while a manager of the series.

 98 16    4.  An action requiring the consent of members of a series

 98 17 under this chapter may be taken without a meeting, and a

 98 18 member of a series may appoint a proxy or other agent to

 98 19 consent or otherwise act for the series member by signing an

 98 20 appointing record, personally or by the series member's agent.

 98 21    5.  The dissolution of a series does not affect the

 98 22 applicability of this section.  However, a person that

 98 23 wrongfully causes dissolution of the series loses the right to

 98 24 participate in management as a series member and a series

 98 25 manager.

 98 26    6.  This chapter does not entitle a series member of a

 98 27 series to remuneration for services performed for a

 98 28 member=managed series, except for reasonable compensation for

 98 29 services rendered in winding up the activities of the series.

 98 30    Sec. 109.  NEW SECTION.  489.1203  SERIES DISTRIBUTIONS.

 98 31    1.  Any distribution made by a series before its

 98 32 dissolution and winding up must be in equal shares among the

 98 33 series members and dissociated series members, except to the

 98 34 extent necessary to comply with any transfer effective under

 98 35 section 489.502 and any charging order in effect under section
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 99  1 489.503.

 99  2    2.  A person has a right to a distribution before the

 99  3 dissolution and winding up of a series only if the series

 99  4 decides to make an interim distribution.  A person's

 99  5 dissociation does not entitle the person to a distribution.

 99  6    3.  A person does not have a right to demand or receive a

 99  7 distribution from a series in any form other than money.

 99  8 Except as otherwise provided in section 489.708, subsection 3,

 99  9 a series may distribute an asset in kind if each part of the

 99 10 asset is fungible with each other part and each person

 99 11 receives a percentage of the asset equal in value to the

 99 12 person's share of distributions.

 99 13    4.  If a series member or transferee becomes entitled to

 99 14 receive a distribution, the series member or transferee has

 99 15 the status of, and is entitled to all remedies available to, a

 99 16 creditor of the series with respect to the distribution.

 99 17    5.  a.  A series shall not make a distribution if after the

 99 18 distribution any of the following occurs:

 99 19    (1)  The series would not be able to pay its debts as they

 99 20 become due in the ordinary course of the series' activities.

 99 21    (2)  The series' total assets would be less than the sum of

 99 22 its total liabilities plus the amount that would be needed, if

 99 23 the series were to be dissolved, wound up, and terminated at

 99 24 the time of the distribution, to satisfy the preferential

 99 25 rights upon dissolution, winding up, and termination of

 99 26 members whose preferential rights are superior to those of

 99 27 persons receiving the distribution.

 99 28    b.  As used in paragraph "a", "distribution" does not

 99 29 include amounts constituting reasonable compensation for

 99 30 present or past services or reasonable payments made in the

 99 31 ordinary course of business under a bona fide retirement plan

 99 32 or other benefits program.

 99 33    6.  A series may base a determination that a distribution

 99 34 is not prohibited under subsection 1 on financial statements

 99 35 prepared on the basis of accounting practices and principles
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100  1 that are reasonable in the circumstances or on a fair

100  2 valuation or other method that is reasonable under the

100  3 circumstances.

100  4    7.  Except as otherwise provided in subsection 9, the

100  5 effect of a distribution under subsection 1 is measured as

100  6 follows:

100  7    a.  In the case of a distribution by purchase, redemption,

100  8 or other acquisition of a transferable interest in the series,

100  9 as of the date money or other property is transferred or debt

100 10 incurred by the series.

100 11    b.  In all other cases, as of the date when one of the

100 12 following occurs:

100 13    (1)  The distribution is authorized, if the payment occurs

100 14 within one hundred twenty days after that date.

100 15    (2)  The payment is made, if the payment occurs more than

100 16 one hundred twenty days after the distribution is authorized.

100 17    8.  A series' indebtedness to a series member incurred by

100 18 reason of a distribution made in accordance with this section

100 19 is at parity with the series' indebtedness to its general,

100 20 unsecured creditors.

100 21    9.  A series' indebtedness, including indebtedness issued

100 22 in connection with or as part of a distribution, is not a

100 23 liability for purposes of subsection 5 if the terms of the

100 24 indebtedness provide that payment of principal and interest

100 25 are made only to the extent that a distribution could be made

100 26 to members of the series under this section.  If such

100 27 indebtedness is issued as a distribution, each payment of

100 28 principal or interest on the indebtedness is treated as a

100 29 distribution, the effect of which is measured on the date the

100 30 payment is made.

100 31    10.  a.  Except as otherwise provided in paragraph "b", if

100 32 a member of a member=managed series or manager of a

100 33 manager=managed series consents to a distribution made in

100 34 violation of this section and in consenting to the

100 35 distribution fails to comply with section 489.409, the member
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101  1 or manager is personally liable to the series for the amount

101  2 of the distribution that exceeds the amount that could have

101  3 been distributed without the violation of section 489.405.

101  4    b.  To the extent the operating agreement of a

101  5 member=managed series expressly relieves a series member of

101  6 the authority and responsibility to consent to distributions

101  7 and imposes that authority and responsibility on one or more

101  8 other members of the series, the liability stated in paragraph

101  9 "a", applies to the other members of the series and not the

101 10 member of the series that the operating agreement relieves of

101 11 authority and responsibility.

101 12    11.  A person that receives a distribution knowing that the

101 13 distribution to that person was made in violation of section

101 14 489.405 is personally liable to the limited liability company

101 15 but only to the extent that the distribution received by the

101 16 person exceeded the amount that could have been properly paid

101 17 under section 489.405.

101 18    12.  A person against which an action is commenced because

101 19 the person is liable under subsection 10 may do any of the

101 20 following:

101 21    a.  Implead any other person that is subject to liability

101 22 under subsection 10 and seek to compel contribution from the

101 23 person.

101 24    b.  Implead any person that received a distribution in

101 25 violation of subsection 11 and seek to compel contribution

101 26 from the person in the amount the person received in violation

101 27 of that subsection.

101 28    13.  An action under this section is barred if not

101 29 commenced within two years after the distribution.

101 30    Sec. 110.  NEW SECTION.  489.1204  DISSOCIATION FROM A

101 31 SERIES.

101 32    Unless otherwise provided in the operating agreement, a

101 33 member shall cease to be associated with a series and to have

101 34 the power to exercise any rights or powers of a member with

101 35 respect to such series upon the assignment of all of the
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102  1 member's transferable interest with respect to such series.

102  2 Except as otherwise provided in an operating agreement, an

102  3 event under this chapter or identified in an operating

102  4 agreement that causes a member to cease to be associated with

102  5 a series, by itself, shall not cause such member to cease to

102  6 be associated with any other series or terminate the continued

102  7 membership of a member in the limited liability company.

102  8    Sec. 111.  NEW SECTION.  489.1205  TERMINATION OF A SERIES.

102  9    1.  Except to the extent otherwise provided in the

102 10 operating agreement, a series may be terminated and its

102 11 affairs wound up without causing the dissolution of the

102 12 limited liability company.  The termination of a series

102 13 established pursuant to section 489.1201, subsection 1, shall

102 14 not affect the limitation on a liability of such series

102 15 provided by section 489.1201, subsection 2.  A series is not

102 16 terminated and its affairs shall continue despite the

102 17 dissolution of the limited liability company under article 7

102 18 but the series shall be terminated and its affairs shall be

102 19 wound up upon the first to occur of any of the events

102 20 described in section 489.701, subsection 1, paragraphs "a"

102 21 through "e", as applied to the series.

102 22    2.  Notwithstanding section 489.702, unless otherwise

102 23 provided in the operating agreement, any of the following

102 24 persons may wind up the affairs of a series:

102 25    a.  A manager associated with a series who has not

102 26 wrongfully terminated the series.

102 27    b.  If there is no manager of a series, the members

102 28 associated with the series or a person approved by the members

102 29 associated with the series.

102 30    c.  If there is more than one class or group of members

102 31 associated with the series, then by each class or group of

102 32 members associated with the series, in either case, by members

102 33 who own more than fifty percent of the transferable interests

102 34 of the series owned by all of the members associated with the

102 35 series or by the members of each class or group associated

House Study Bill 748 continued

103  1 with the series.

103  2    3.  The persons winding up the affairs of a series, in the

103  3 name of the series and for and on behalf of the series, may

103  4 take all actions with respect to the series as are permitted

103  5 under section 489.702 for a limited liability company.  The

103  6 persons winding up the affairs of a series shall provide for

103  7 the claims and obligations of the series as provided in

103  8 section 489.708 for a limited liability company and distribute

103  9 the assets of the series as provided in section 489.708 for a

103 10 limited liability company.  An action taken pursuant to this

103 11 subsection shall not affect the liability of a member and

103 12 shall not impose liability on a liquidating trustee.

103 13    Sec. 112.  NEW SECTION.  489.1206  FOREIGN SERIES.

103 14    A foreign limited liability company that is authorized to

103 15 do business in this state under article 8 which is governed by

103 16 an operating agreement that establishes or provides for the

103 17 establishment of designated series of transferable interests

103 18 having separate rights, powers, or duties with respect to

103 19 specified property or obligations of the foreign limited

103 20 liability company, or profits and losses associated with the

103 21 specified property or obligations, shall indicate that fact on

103 22 the application for a certificate of authority as a foreign

103 23 limited liability company.  In addition, the foreign limited

103 24 liability company shall state on the application whether the

103 25 debts, liabilities, and obligations incurred, contracted for,

103 26 or otherwise existing with respect to a particular series, if

103 27 any, are enforceable against the assets of such series only,

103 28 and not against the assets of the foreign limited liability

103 29 company generally.

103 30                           ARTICLE 13

103 31                    MISCELLANEOUS PROVISIONS

103 32    Sec. 113.  NEW SECTION.  489.1301  UNIFORMITY OF

103 33 APPLICATION AND CONSTRUCTION.

103 34    In applying and construing this chapter, consideration must

103 35 be given to the need to promote uniformity of the law with
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104  1 respect to its subject matter among states that enact it.

104  2    Sec. 114.  NEW SECTION.  489.1302  RELATION TO ELECTRONIC

104  3 SIGNATURES IN GLOBAL AND NATIONAL COMMERCE ACT.

104  4    This chapter modifies, limits, and supersedes the federal

104  5 Electronic Signatures in Global and National Commerce Act, 15

104  6 U.S.C. } 7001 et seq., but does not modify, limit, or

104  7 supersede section 101(c) of that Act, 15 U.S.C. } 7001(c), or

104  8 authorize electronic delivery of any of the notices described

104  9 in section 103(b) of that Act, 15 U.S.C. } 7003(b).

104 10    Sec. 115.  NEW SECTION.  489.1303  SAVINGS CLAUSE.

104 11    This chapter does not affect an action commenced,

104 12 proceeding brought, or right accrued before this chapter takes

104 13 effect.

104 14    Sec. 116.  NEW SECTION.  489.1304  APPLICATION TO EXISTING

104 15 RELATIONSHIPS.

104 16    1.  Before January 1, 2011, this chapter governs all of the

104 17 following:

104 18    a.  A limited liability company formed on or after January

104 19 1, 2009.

104 20    b.  Except as otherwise provided in subsection 3, a limited

104 21 liability company formed before January 1, 2009, which elects,

104 22 in the manner provided in its operating agreement or by law

104 23 for amending the operating agreement, to be subject to this

104 24 chapter.

104 25    2.  Except as otherwise provided in subsection 3, on and

104 26 after January 1, 2011, this chapter governs all limited

104 27 liability companies.

104 28    3.  For the purposes of applying this chapter to a limited

104 29 liability company formed before January 1, 2009, all of the

104 30 following apply:

104 31    a.  The limited liability company's articles of

104 32 organization are deemed to be the company's certificate of

104 33 organization.

104 34    b.  For the purposes of applying section 489.102,

104 35 subsection 10, and subject to section 489.112, subsection 4,
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105  1 language in the limited liability company's articles of

105  2 organization designating the limited liability company's

105  3 management structure operates as if that language were in the

105  4 operating agreement.

105  5                           DIVISION II

105  6         CONVERSION FOR CORPORATIONS AND OTHER ENTITIES

105  7    Sec. 117.  Section 490.122, subsection 1, paragraph l, Code

105  8 Supplement 2007, is amended to read as follows:

105  9    l.  Articles of merger, or share exchange, or

105 10 conversion ....................................... $ 50

105 11    Sec. 118.  Section 490.1101, Code 2007, is amended by

105 12 adding the following new subsections:

105 13    NEW SUBSECTION.  0A.  "Converted entity" means a

105 14 corporation or other entity into which a converting entity

105 15 converts pursuant to sections 490.1111 through 490.1114.

105 16    NEW SUBSECTION.  0B.  "Converting entity" means a

105 17 corporation or other entity that converts into an other entity

105 18 or corporation pursuant to section 490.1101.

105 19    NEW SUBSECTION.  0C.  "Governing statute" of a corporation

105 20 or other entity means the statute that governs the corporation

105 21 or other entity's internal affairs.

105 22    Sec. 119.  NEW SECTION.  490.1111  CONVERSION.

105 23    1.  An other entity may convert to a domestic corporation,

105 24 and a domestic corporation may convert to an other entity

105 25 pursuant to this section and sections 490.1112 through

105 26 490.1114 and a plan of conversion, if all of the following

105 27 apply:

105 28    a.  The other entity's governing statute authorizes the

105 29 conversion.

105 30    b.  The conversion is not prohibited by the law of the

105 31 jurisdiction that enacted the governing statute.

105 32    c.  The other entity complies with its governing statute in

105 33 effecting the conversion.

105 34    2.  A plan of conversion must be in a record and must

105 35 include all of the following:
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106  1    a.  The name and form of the converting entity before

106  2 conversion.

106  3    b.  The name and form of the converted entity after

106  4 conversion.

106  5    c.  The terms and conditions of the conversion, including

106  6 the manner and basis for converting interests in the

106  7 converting entity into any combination of money, interests in

106  8 the converted entity, and other consideration.

106  9    d.  The organizational documents or articles of

106 10 incorporation and bylaws of the converted entity.

106 11    Sec. 120.  NEW SECTION.  490.1112  ACTION OR PLAN OF

106 12 CONVERSION BY CONVERTING DOMESTIC CORPORATION.

106 13    1.  In the case of a domestic corporation that is being

106 14 converted into an other entity all of the following apply:

106 15    a.  The plan of conversion must be adopted by the domestic

106 16 corporation's board of directors.

106 17    b.  After adopting the plan of conversion, the domestic

106 18 corporation's board of directors must submit the plan to the

106 19 domestic corporation's shareholders for their approval.  The

106 20 board of directors must also transmit to the shareholders a

106 21 recommendation that the shareholders approve the plan, unless

106 22 the board of directors makes a determination that because of

106 23 conflicts of interest or other special circumstances it should

106 24 not make such a recommendation, in which case the board of

106 25 directors must transmit to the shareholders the basis for that

106 26 determination.

106 27    c.  The domestic corporation must notify each shareholder

106 28 of the domestic corporation, whether or not entitled to vote,

106 29 of the meeting of shareholders at which the plan is to be

106 30 submitted for approval.  The notice must state that the

106 31 purpose, or one of the purposes, of the meeting is to consider

106 32 the plan of conversion and must contain or be accompanied by a

106 33 copy or summary of the plan of conversion.

106 34    d.  The domestic corporation's board of directors may

106 35 condition its submission of the plan of conversion to the
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107  1 domestic corporation's shareholders on any basis.

107  2    e.  Unless the articles of incorporation, bylaws, or the

107  3 board of directors of the domestic corporation require a

107  4 greater vote or a greater number of votes to be present, the

107  5 approval of the plan of conversion shall require the approval

107  6 of the domestic corporation's shareholders at a meeting at

107  7 which a quorum consisting of at least a majority of the votes

107  8 entitled to be cast on the plan exists, and, if any classes or

107  9 series of shares is entitled to vote as a separate group on

107 10 the plan of conversion, the approval of each such separate

107 11 voting group at a meeting at which a quorum of the voting

107 12 group consisting of at least a majority of the votes entitled

107 13 to be cast on the conversion by that voting group is present.

107 14    f.  If any provision of the articles of incorporation,

107 15 bylaws or an agreement of the domestic corporation to which

107 16 any of the directors or shareholders of the domestic

107 17 corporation are parties, adopted or entered into before the

107 18 effective date of this section, applies to a merger of the

107 19 corporation and the document does not refer to a conversion of

107 20 the corporation, the provision shall be deemed to apply to a

107 21 conversion of the corporation until such provision is

107 22 subsequently amended.

107 23    g.  If as a result of the conversion as provided in this

107 24 subsection, one or more shareholders of the domestic

107 25 corporation would become subject to owner liability for the

107 26 debts, obligations, or liabilities of any other person or

107 27 entity approval of the plan of conversion shall require the

107 28 execution, by each such shareholder of the domestic

107 29 corporation, of a separate written consent to become so

107 30 subject to such owner liability.

107 31    2.  After a conversion is approved as provided in

107 32 subsection 1, and at any time before a filing is made under

107 33 section 490.1113, a domestic corporation that is being

107 34 converted may amend its plan of conversion or abandon the

107 35 planned conversion as follows:
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108  1    a.  As provided in the plan of conversion.

108  2    b.  Except as prohibited by the plan of conversion, by the

108  3 same consent as was required to approve the plan of

108  4 conversion.

108  5    Sec. 121.  NEW SECTION.  490.1113  FILINGS REQUIRED FOR

108  6 CONVERSION == EFFECTIVE DATE.

108  7    1.  After a plan of conversion is approved, all of the

108  8 following apply:

108  9    a.  A domestic corporation that is being converted into an

108 10 other entity shall deliver to the secretary of state for

108 11 filing articles of conversion, which must include all of the

108 12 following:

108 13    (1)  A statement that the domestic corporation has been

108 14 converted into an other entity.

108 15    (2)  The name and form of the other entity and the

108 16 jurisdiction of its governing statute.

108 17    (3)  The date the conversion is effective under the

108 18 governing statute of the converted entity.

108 19    (4)  A statement that the conversion was approved as

108 20 required by this chapter.

108 21    (5)  A statement that the conversion was approved as

108 22 required by the governing statute of the converted entity.

108 23    (6)  If the converted entity is a foreign other entity not

108 24 authorized to transact business in this state, the street and

108 25 mailing address of an office which the secretary of state may

108 26 use for the purposes of section 490.1114, subsection 3.

108 27    b.  If the converting entity is not a converting domestic

108 28 corporation, the converting entity shall deliver to the

108 29 secretary of state for filing articles of incorporation, which

108 30 must include, in addition to the information required by

108 31 section 490.202, all of the following:

108 32    (1)  A statement that the domestic corporation was

108 33 converted from an other entity.

108 34    (2)  The name and form of the other entity and the

108 35 jurisdiction of its governing statute.
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109  1    (3)  A statement that the conversion was approved in a

109  2 manner that complied with the other entity's governing

109  3 statute.

109  4    2.  A conversion becomes effective according to the

109  5 following:

109  6    a.  If the converted entity is a domestic corporation, when

109  7 the articles of incorporation are filed.

109  8    b.  If the converted entity is not a domestic corporation,

109  9 as provided by the governing statute of the converted other

109 10 entity.

109 11    Sec. 122.  NEW SECTION.  490.1114  EFFECT OF CONVERSION.

109 12    1.  A domestic corporation or other entity that has been

109 13 converted pursuant to this article is for all purposes the

109 14 same domestic corporation or other entity that existed before

109 15 the conversion.

109 16    2.  When a conversion takes effect, all of the following

109 17 apply:

109 18    a.  All property owned by the converting entity remains

109 19 vested in the converted entity.

109 20    b.  All debts, liabilities, and other obligations of the

109 21 converting entity continue as obligations of the converted

109 22 entity.

109 23    c.  An action or proceeding pending by or against the

109 24 converting entity may be continued as if the conversion had

109 25 not occurred.

109 26    d.  The shares or interests of the converting entity are

109 27 reclassified into shares, interests, other securities,

109 28 obligations, rights to acquire shares, interests or other

109 29 securities, or into cash or other property in accordance with

109 30 the plan of conversion; and the shareholders or interest

109 31 holders of the converting entity are entitled only to the

109 32 rights provided to them under the terms of the conversion and

109 33 to any appraisal rights they may have under the organic law of

109 34 the converting entity.

109 35    e.  Except as prohibited by other law, all of the rights,
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110  1 privileges, immunities, powers, and purposes of the converting

110  2 entity remain vested in the converted entity.

110  3    f.  Except as otherwise provided in the plan of conversion

110  4 as provided in section 490.1112, the terms and conditions of

110  5 the plan of conversion take effect.

110  6    g.  Except as otherwise agreed, the conversion does not

110  7 dissolve a converting domestic corporation for the purposes of

110  8 division XIV.

110  9    3.  A converted entity that is a foreign other entity

110 10 consents to the jurisdiction of the courts of this state to

110 11 enforce any obligation owed by the converting corporation, if

110 12 before the conversion the converting corporation was subject

110 13 to suit in this state on the obligation.  A converted other

110 14 entity that is a foreign other entity and not authorized to

110 15 transact business in this state appoints the secretary of

110 16 state as its agent for service of process for purposes of

110 17 enforcing an obligation under this subsection.  Service on the

110 18 secretary of state under this subsection is made in the same

110 19 manner and with the same consequences as in section 490.504.

110 20    Sec. 123.  Section 490.1302, subsection 1, Code 2007, is

110 21 amended by adding the following new subsection:

110 22    NEW PARAGRAPH.  f.  Consummation of a conversion of the

110 23 corporation to an other entity pursuant to sections 490.1111

110 24 through 490.1114.

110 25                          DIVISION III

110 26                      CONFORMING AMENDMENTS

110 27    Sec. 124.  Section 9H.1, subsection 16, Code 2007, is

110 28 amended to read as follows:

110 29    16.  "Limited liability company" means a limited liability

110 30 company as defined in section 489.102 or 490A.102.

110 31    Sec. 125.  Section 9H.4, subsection 8, Code 2007, is

110 32 amended to read as follows:

110 33    8.  A corporation or its subsidiary organized under chapter

110 34 490 or a limited liability company organized under chapter 489

110 35 or 490A and to which section 312.8 is applicable.
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111  1    Sec. 126.  Section 10.1, subsection 9, Code 2007, is

111  2 amended to read as follows:

111  3    9.  "Farmers cooperative limited liability company" means a

111  4 limited liability company organized under chapter 489 or 490A,

111  5 if cooperative associations hold one hundred percent of all

111  6 membership interests in the limited liability company.

111  7 Farmers cooperative associations must hold at least seventy

111  8 percent of all membership interests in the limited liability

111  9 company.  If more than one type of membership interest is

111 10 established, including any series as provided in section

111 11 489.1201 or 490A.305 or any class or group as provided in

111 12 section 489.1201 or 490A.307, farmers cooperative associations

111 13 must hold at least seventy percent of all membership interests

111 14 of that type.

111 15    Sec. 127.  Section 10.1, subsection 17, Code 2007, is

111 16 amended to read as follows:

111 17    17.  "Networking farmers limited liability company" means a

111 18 limited liability company, other than a family farm limited

111 19 liability company as defined in section 9H.1, organized under

111 20 chapter 489 or 490A if all of the following conditions are

111 21 satisfied:

111 22    a.  Qualified farmers must hold at least fifty=one percent

111 23 of all membership interests in the limited liability company.

111 24 If more than one type of membership interest is established,

111 25 including any series as provided in section 489.1201 or
111 26 490A.305 or any class or group as provided in section 489.1201

111 27 or 490A.307, qualified farmers must hold at least fifty=one

111 28 percent of all membership interests of that type.

111 29    b.  Qualified persons must hold at least seventy percent of

111 30 all membership interests in the limited liability company.  If

111 31 more than one type of membership interest is established,

111 32 including any series as provided in section 489.1201 or
111 33 490A.305 or any class or group as provided in section 489.1201

111 34 or 490A.307, qualified persons must hold at least seventy

111 35 percent of all membership interests of that type.
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112  1    Sec. 128.  Section 10.10, subsection 1, paragraph c, Code

112  2 2007, is amended to read as follows:

112  3    c.  Less than fifty percent of the interest in the farmers

112  4 cooperative limited liability company is held by members which

112  5 are parties to intra=company loan agreements.  If more than

112  6 one type of membership interest is established, including any

112  7 series as provided in section 489.1201 or 490A.305 or any

112  8 class or group as provided in section 489.1201 or 490A.307,

112  9 less than fifty percent of the interest in each type of

112 10 membership shall be held by members which are parties to

112 11 intra=company loan agreements.

112 12    Sec. 129.  Section 10B.1, subsection 7, Code 2007, is

112 13 amended to read as follows:

112 14    7.  "Limited liability company" means a foreign or domestic

112 15 limited liability company, including a limited liability

112 16 company as defined in section 489.102 or 490A.102.

112 17    Sec. 130.  Section 10B.4, subsection 1, Code 2007, is

112 18 amended to read as follows:

112 19    1.  A biennial report shall be filed by a reporting entity

112 20 with the secretary of state on or before March 31 of each

112 21 odd=numbered year as required by rules adopted by the

112 22 secretary of state pursuant to chapter 17A.  However, a

112 23 reporting entity required to file a biennial report pursuant

112 24 to chapter 489 or 490A, 490, 490A, 496C, 497, 498, 499, 501,

112 25 501A, or 504 shall file the report required by this section in

112 26 the same year as required by that chapter.  The reporting

112 27 entity may file the report required by this section together

112 28 with the biennial report required to be filed by one of the

112 29 other chapters referred to in this subsection.  The reports

112 30 shall be filed on forms prepared and supplied by the secretary

112 31 of state.  The secretary of state may provide for combining

112 32 its reporting forms with other biennial reporting forms

112 33 required to be used by the reporting entities.

112 34    Sec. 131.  Section 10B.7, unnumbered paragraph 1, Code

112 35 Supplement 2007, is amended to read as follows:
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113  1    Lessees of agricultural land under section 9H.4, subsection

113  2 2, paragraph "c", for research or experimental purposes, shall

113  3 file a biennial report with the secretary of state on or

113  4 before March 31 of each odd=numbered year on forms adopted

113  5 pursuant to chapter 17A and supplied by the secretary of

113  6 state.  However, a lessee required to file a biennial report

113  7 pursuant to chapter 489 or 490A, 490, 490A, 496C, 497, 498,

113  8 499, 501, 501A, or 504 shall file the report required by this

113  9 section in the same year as required by that chapter.  The

113 10 lessee may file the report required by this section together

113 11 with the biennial report required to be filed by one of the

113 12 other chapters referred to in this paragraph.  The report

113 13 shall contain the following information for the reporting

113 14 period:

113 15    Sec. 132.  Section 10C.1, subsection 11, Code 2007, is

113 16 amended to read as follows:

113 17    11.  "Limited liability company" means a limited liability

113 18 company as defined in section 489.102 or 490A.102.

113 19    Sec. 133.  Section 10D.1, subsection 3, Code 2007, is

113 20 amended to read as follows:

113 21    3.  "Qualified enterprise" or "enterprise" means a limited

113 22 liability company as defined in section 489.102 or 490A.102, a
113 23 domestic or foreign corporation subject to chapter 490, a

113 24 nonprofit corporation organized under chapter 504, a limited

113 25 liability company as defined in section 490A.102, a

113 26 cooperative association as defined in section 10.1, or a

113 27 foreign business as defined in section 9I.1.

113 28    Sec. 134.  Section 203.1, subsection 10, paragraph j,

113 29 unnumbered paragraph 1, Code Supplement 2007, is amended to

113 30 read as follows:

113 31    A limited liability company as defined in section 489.102

113 32 or 490A.102 that meets all of the following requirements:

113 33    Sec. 135.  Section 421.26, Code Supplement 2007, is amended

113 34 to read as follows:

113 35    421.26  PERSONAL LIABILITY FOR TAX DUE.
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114  1    If a licensee or other person under section 452A.65, a

114  2 retailer or purchaser under chapter 423A, 423B, or 423E, or

114  3 section 423.31 or 423.33, or a retailer or purchaser under

114  4 section 423.32, a user under section 423.34, or a permit

114  5 holder or licensee under section 453A.13, 453A.16, or 453A.44

114  6 fails to pay a tax under those sections when due, an officer

114  7 of a corporation or association, notwithstanding sections
114  8 section 489.304 or sections 490A.601 and 490A.602, a member or

114  9 manager of a limited liability company, or a partner of a

114 10 partnership, having control or supervision of or the authority

114 11 for remitting the tax payments and having a substantial legal

114 12 or equitable interest in the ownership of the corporation,

114 13 association, limited liability company, or partnership, who

114 14 has intentionally failed to pay the tax is personally liable

114 15 for the payment of the tax, interest, and penalty due and

114 16 unpaid.  However, this section shall not apply to taxes on

114 17 accounts receivable.  The dissolution of a corporation,

114 18 association, limited liability company, or partnership shall

114 19 not discharge a person's liability for failure to remit the

114 20 tax due.

114 21    Sec. 136.  Section 422.16, subsection 4, Code Supplement

114 22 2007, is amended to read as follows:

114 23    4.  Every withholding agent who fails to withhold or pay to

114 24 the department any sums required by this chapter to be

114 25 withheld and paid, shall be personally, individually, and

114 26 corporately liable therefor to the state of Iowa, and any sum

114 27 or sums withheld in accordance with the provisions of

114 28 subsections 1 and 12, shall be deemed to be held in trust for

114 29 the state of Iowa.  Notwithstanding sections section 489.304

114 30 or sections 490A.601 and 490A.602, this subsection applies to

114 31 a member or manager of a limited liability company.

114 32    Sec. 137.  Section 476C.1, subsection 6, paragraph b,

114 33 subparagraph (6), Code 2007, is amended to read as follows:

114 34    (6)  A cooperative corporation organized pursuant to

114 35 chapter 497 or a limited liability corporation organized
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115  1 pursuant to chapter 489 or 490A whose shares and membership

115  2 are held by an entity that is not prohibited from owning

115  3 agricultural land under chapter 9H.

115  4    Sec. 138.  Section 488.108, subsection 4, paragraph b,

115  5 subparagraph (4), Code 2007, is amended to read as follows:

115  6    (4)  For a limited liability company, under chapter 489,

115  7 section 489.108, 489.109, or 489.706 and for a limited

115  8 liability company under chapter 490A, section 490A.401,

115  9 490A.402, or 490A.1322.

115 10    Sec. 139.  Section 490.401, subsection 2, paragraph b,

115 11 subparagraph (4), Code 2007, is amended to read as follows:

115 12    (4)  For a limited liability company, under chapter 489,

115 13 section 489.108, 489.109, or 489.706 and for a limited

115 14 liability company under chapter 490A, section 490A.401,

115 15 490A.402, or 490A.1322.

115 16    Sec. 140.  Section 501A.102, subsections 9 and 13, Code

115 17 2007, are amended to read as follows:

115 18    9.  "Domestic business entity" means a business entity

115 19 organized under the laws of this state, including but not

115 20 limited to a limited liability company as defined in section

115 21 489.102 or 490A.102; a corporation organized pursuant to

115 22 chapter 490; a nonprofit corporation organized under chapter

115 23 504; a limited liability company as defined in section

115 24 490A.102; a partnership, limited partnership, limited

115 25 liability partnership, or limited liability limited

115 26 partnership as provided in chapter 486A or 488; or a

115 27 cooperative association or other cooperative organized under

115 28 this chapter or chapter 497, 498, 499, or 501.

115 29    13.  "Iowa limited liability company" means a limited

115 30 liability company governed by chapter 489 or 490A.

115 31    Sec. 141.  Section 501A.1101, subsection 1, Code Supplement

115 32 2007, is amended to read as follows:

115 33    1.  AUTHORIZATION.  Unless otherwise prohibited,

115 34 cooperatives organized under the laws of this state, including

115 35 cooperatives organized under this chapter or traditional
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116  1 cooperatives, may merge or consolidate with each other, an

116  2 Iowa limited liability company under the provisions of section

116  3 489.1015 or 490A.1207, or other business entities organized

116  4 under the laws of another state by complying with the

116  5 provisions of this section and the law of the state where the

116  6 surviving or new business entity will exist.  A cooperative

116  7 shall not merge or consolidate with a business entity

116  8 organized under the laws of this state, other than a

116  9 traditional cooperative, unless the law governing the business

116 10 entity expressly authorizes merger or consolidation with a

116 11 cooperative.  This subsection does not authorize a foreign

116 12 business entity to do any act not authorized by the law

116 13 governing the foreign business entity.

116 14    Sec. 142.  Section 501A.1101, subsection 2, paragraphs a

116 15 through c, Code Supplement 2007, are amended to read as

116 16 follows:

116 17    a.  The names of the constituent domestic cooperative, the

116 18 name of any Iowa limited liability company that is a party to

116 19 the merger, to the extent authorized under section 489.1015 or
116 20 490A.1207, and any foreign business entities.

116 21    b.  The name of the surviving or new domestic cooperative,

116 22 Iowa limited liability company as required by section 489.1015

116 23 or 490A.1207, or other foreign business entity.

116 24    c.  The manner and basis of converting membership or

116 25 ownership interests of the constituent domestic cooperative,

116 26 the Iowa limited liability company that is a party as provided

116 27 in section 489.1015 or 490A.1207, or foreign business entity

116 28 into membership or ownership interests in the surviving or new

116 29 domestic cooperative, the surviving Iowa limited liability

116 30 company as authorized in section 489.1015 or 490A.1207, or

116 31 foreign business entity.

116 32    Sec. 143.  Section 501A.1101, subsection 5, paragraph c,

116 33 Code Supplement 2007, is amended to read as follows:

116 34    c.  If a merger involves an Iowa limited liability company,

116 35 this subsection is subject to the provisions of section
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117  1 489.1015 or 490A.1207.

117  2    Sec. 144.  Section 501A.1102, subsection 2, unnumbered

117  3 paragraph 1, Code 2007, is amended to read as follows:

117  4    An Iowa limited liability company may only participate in a

117  5 merger under this section to the extent authorized under

117  6 section 489.1015 or 490A.1207.  A parent domestic cooperative

117  7 or a subsidiary that is a domestic cooperative may complete

117  8 the merger of a subsidiary as provided in this section.

117  9 However, if either the parent cooperative or the subsidiary is

117 10 a business entity organized under the laws of this state, the

117 11 merger of the subsidiary is not authorized under this section

117 12 unless the law governing the business entity expressly

117 13 authorizes merger with a cooperative.

117 14    Sec. 145.  Section 501A.1103, subsection 2, paragraph a,

117 15 subparagraphs (3) and (6), Code 2007, are amended to read as

117 16 follows:

117 17    (3)  The abandonment is approved in such manner as may be

117 18 required by section 489.1015 or 490A.1207 for the involvement

117 19 of an Iowa limited liability company, or for a foreign

117 20 business entity by the laws of the state under which the

117 21 foreign business entity is organized.

117 22    (6)  The plan is abandoned before the effective date of the

117 23 plan by a resolution of the board of any constituent domestic

117 24 cooperative abandoning the plan of merger approved by the

117 25 affirmative vote of a majority of the directors present,

117 26 subject to the contract rights of any other person under the

117 27 plan.  If a plan of merger is with a domestic business entity

117 28 or foreign business entity, the plan of merger may be

117 29 abandoned before the effective date of the plan by a

117 30 resolution of the foreign business entity adopted according to

117 31 the laws of the state under which the foreign business entity

117 32 is organized, subject to the contract rights of any other

117 33 person under the plan.  If the plan of merger is with an Iowa

117 34 limited liability company, the plan of merger may be abandoned

117 35 by the Iowa limited liability company as provided in section
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118  1 489.1015 or 490A.1207, subject to the contractual rights of

118  2 any other person under the plan.

118  3    Sec. 146.  Section 504.401, subsection 2, paragraph b,

118  4 subparagraph (4), Code 2007, is amended to read as follows:

118  5    (4)  For a limited liability company, under chapter 489,

118  6 section 489.108, 489.109, or 489.706 and for a limited

118  7 liability company under chapter 490A, section 490A.401,

118  8 490A.402, or 490A.1322.

118  9    Sec. 147.  Section 504.403, subsection 1, paragraph b,

118 10 subparagraph (4), Code 2007, is amended to read as follows:

118 11    (4)  For a limited liability company, under chapter 489,

118 12 section 289.108, 489.109, or 489.706 and for a limited

118 13 liability company under chapter 490A, section 490A.401,

118 14 490A.402, or 490A.1322.

118 15    Sec. 148.  Section 524.303, subsection 2, Code 2007, is

118 16 amended to read as follows:

118 17    2.  Applicable fees, payable to the secretary of state as

118 18 specified in section 489.117 or 490A.124 or section 490.122 or

118 19 490A.124, for the filing and recording of the articles of

118 20 incorporation.

118 21    Sec. 149.  Section 524.315, subsection 1, Code 2007, is

118 22 amended to read as follows:

118 23    1.  A state bank organized as a limited liability company

118 24 under this chapter shall also be subject to chapter 489, the

118 25 revised uniform limited liability company Act or chapter 490A,

118 26 the Iowa limited liability company Act.  If a provision of

118 27 chapter 489, the revised uniform limited liability company

118 28 Act, or chapter 490A, the Iowa limited liability company Act

118 29 conflicts with a provision of this chapter or any rule of the

118 30 superintendent adopted pursuant to this chapter, the

118 31 provisions of this chapter or rule of the superintendent shall

118 32 control.

118 33    Sec. 150.  Section 524.1309, unnumbered paragraph 1, Code

118 34 2007, is amended to read as follows:

118 35    In lieu of the dissolution procedure prescribed in sections
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119  1 524.1303 to 524.1306, a state bank may cease to carry on the

119  2 business of banking and, after compliance with this section,

119  3 continue as a corporation subject to chapter 490; or if the

119  4 state bank is organized as a limited liability company under

119  5 this chapter, continue as a limited liability company subject

119  6 to chapter 489 or 490A.

119  7    Sec. 151.  Section 524.1309, subsections 1, 3, 5, 6, 7, 8,

119  8 and 9, Code 2007, are amended to read as follows:

119  9    1.  A state bank that has commenced business may propose to

119 10 voluntarily cease to carry on the business of banking and

119 11 become a corporation subject to chapter 490, or a limited

119 12 liability company subject to chapter 489 or 490A, upon the

119 13 affirmative vote of the holders of at least a majority of the

119 14 shares entitled to vote on such proposal, adopting a plan

119 15 involving both a provision for acquisition of its assets and

119 16 assumption of its liabilities by another state bank, national

119 17 bank, or other financial institution insured by the federal

119 18 deposit insurance corporation, and a provision for continuance

119 19 of its business if acquisition of its assets and assumption of

119 20 its liabilities is not effected, or any other plan providing

119 21 for the cessation of banking business and the payment of its

119 22 liabilities.

119 23    3.  Immediately upon adoption and approval of a plan to

119 24 voluntarily cease to carry on the business of banking and

119 25 become a corporation subject to chapter 490, or a limited

119 26 liability company subject to chapter 489 or 490A, the state

119 27 bank shall deliver to the superintendent a plan to cease the

119 28 business of banking and become a corporation subject to

119 29 chapter 490, or a limited liability company subject to chapter

119 30 489 or 490A, which shall be signed by two of its duly

119 31 authorized officers and shall contain the name of the state

119 32 bank, the post office address of its principal place of

119 33 business, the name and address of its officers and directors,

119 34 the number of shares entitled to vote on the plan and the

119 35 number of shares voted for or against the plan, respectively,
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120  1 the nature of the business to be conducted by the corporation

120  2 under chapter 490, or by the limited liability company subject

120  3 to chapter 489 or 490A, and the general nature of the assets

120  4 to be held by the corporation or company.

120  5    5.  The board of directors has full power to complete the

120  6 settlement of the affairs of the state bank.  Within thirty

120  7 days after approval by the superintendent of the plan to cease

120  8 the business of banking and become a corporation subject to

120  9 chapter 490, or a limited liability company subject to chapter

120 10 489 or 490A, the state bank shall give notice of its intent to

120 11 persons identified in section 524.1305, subsection 3, in the

120 12 manner provided for in that subsection.  In completing the

120 13 settlement of its affairs as a state bank, the state bank

120 14 shall also follow the procedure prescribed in section

120 15 524.1305, subsections 4, 5, and 6.

120 16    6.  Upon completion of all the requirements of this

120 17 section, the state bank shall deliver to the superintendent

120 18 articles of intent to be subject to chapter 490 or 489 or
120 19 490A, together with the applicable filing and recording fees,

120 20 which shall set forth that the state bank has complied with

120 21 this section, that it has ceased to carry on the business of

120 22 banking, and the information required by section 490.202

120 23 relative to the contents of articles of incorporation under

120 24 chapter 490, or articles of organization under chapter 489 or
120 25 490A.  If the superintendent finds that the state bank has

120 26 complied with this section and that the articles of intent to

120 27 be subject to chapter 490 or 489 or 490A satisfy the

120 28 requirements of this section, the superintendent shall deliver

120 29 them to the secretary of state for filing and recording in the

120 30 secretary of state's office, and the superintendent shall file

120 31 and record them in the office of the county recorder.

120 32    7.  Upon the filing of the articles of intent to be subject

120 33 to chapter 490 or 489 or 490A, the state bank shall cease to

120 34 be a state bank subject to this chapter, and shall cease to

120 35 have the powers of a state bank subject to this chapter and
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121  1 shall become a corporation subject to chapter 490 or a limited

121  2 liability company subject to chapter 489 or 490A.  The

121  3 secretary of state shall issue a certificate as to the filing

121  4 of the articles of intent to be subject to chapter 490 or 489

121  5 or 490A and send the certificate to the corporation or limited

121  6 liability company or its representative.  The articles of

121  7 intent to be subject to chapter 490 or 489 or 490A shall be

121  8 the articles of incorporation of the corporation or a limited

121  9 liability company.  The provisions of chapter 490 or 489 or
121 10 490A becoming applicable to a corporation or limited liability

121 11 company formerly doing business as a state bank shall not

121 12 affect any right accrued or established, or liability or

121 13 penalty incurred under this chapter prior to the filing with

121 14 the secretary of state of the articles of intent to be subject

121 15 to chapter 490 or 489 or 490A.

121 16    8.  A shareholder of a state bank who objects to adoption

121 17 by the state bank of a plan to cease to carry on the business

121 18 of banking and to continue as a corporation subject to chapter

121 19 490, or a limited liability company subject to chapter 489 or
121 20 490A, is entitled to appraisal rights provided for in chapter

121 21 490, division XIII, or in chapter 489, section 489.604 or
121 22 490A, subchapter VII.

121 23    9.  A state bank, at any time prior to the approval of the

121 24 articles of intent to become subject to chapter 490 or 489 or
121 25 490A, may revoke the proceedings in the manner prescribed by

121 26 section 524.1306.

121 27    Sec. 152.  Section 524.2001, Code 2007, is amended to read

121 28 as follows:

121 29    524.2001  APPLICABILITY OF OTHER CHAPTERS.

121 30    Chapters 489, 490, 490A, 491, 492, and 493 do not apply to

121 31 banks except as provided by this chapter.

121 32    Sec. 153.  Section 547.1, Code 2007, is amended to read as

121 33 follows:

121 34    547.1  USE OF TRADE NAME == VERIFIED STATEMENT REQUIRED.

121 35    A person shall not engage in or conduct a business under a
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122  1 trade name, or an assumed name of a character other than the

122  2 true surname of each person owning or having an interest in

122  3 the business, unless the person first records with the county

122  4 recorder of the county in which the business is to be

122  5 conducted a verified statement showing the name, post office

122  6 address, and residence address of each person owning or having

122  7 an interest in the business, and the address where the

122  8 business is to be conducted.  However, this provision does not

122  9 apply to any person organized or incorporated in this state as

122 10 a domestic entity or authorized to do business in this state

122 11 as a foreign entity, if the person is a limited partnership

122 12 under chapter 488; a corporation under chapter 490; a limited

122 13 liability company under chapter 489 or 490A; a professional

122 14 corporation under chapter 496C; a cooperative or cooperative

122 15 association under chapter 497, 498, 499, 501, or 501A; or a

122 16 nonprofit corporation under chapter 504.

122 17                           DIVISION IV

122 18                             REPEALS

122 19                         SUBCHAPTER XVII

122 20                             REPEAL

122 21    Sec. 154.  NEW SECTION.  490A.1701  REPEAL.

122 22    This chapter is repealed on December 31, 2010.

122 23    Sec. 155.  FUTURE ELIMINATION OF NONCONFORMING REFERENCES.

122 24    The following sections, as amended by this Act, or as

122 25 amended by a subsequent Act, are amended as follows:

122 26    1.  Sections 9H.1, 10B.1, 10C.1, 10D.1, 203.1, and

122 27 501A.102, by striking from the sections the word and figure

122 28 "or 490A.102".

122 29    2.  Sections 9H.4, 10.1, 10B.4, 10B.7, 476C.1, 501A.102,

122 30 524.1309, and 547.1, by striking from the sections the word

122 31 and figure "or 490A".

122 32    3.  Sections 10.1 and 10.10, by striking from the sections

122 33 the word and figure "or 490A.305".

122 34    4.  Sections 10.1 and 10.10, by striking from the sections

122 35 the word and figure "or 490A.307".
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123  1    5.  Sections 421.26 and 422.16, by striking from the

123  2 sections the words and figures "or sections 490A.601 and

123  3 490A.602".

123  4    6.  Sections 488.108, 490.401, 504.401, and 504.403, by

123  5 striking from the sections the words and figures "and for a

123  6 limited liability company under chapter 490A, section

123  7 490A.401, 490A.402, or 490A.1322".

123  8    7.  Sections 501A.1101, 501A.1102, and 501A.1103, by

123  9 striking from the sections the word and figure "or 490A.1207".

123 10    8.  Section 524.303, by striking from the section the word

123 11 and figure "or 490A.124".

123 12    9.  Section 524.315, by striking from the section the words

123 13 and figure "or chapter 490A, the Iowa limited liability

123 14 company Act".

123 15    10.  Section 524.1309, by striking from the section the

123 16 words and figures "or 490A, subchapter VII".

123 17    11.  Section 524.2001, by striking from the section the

123 18 figure "490A,".

123 19                           DIVISION V

123 20                         EFFECTIVE DATES

123 21    Sec. 156.  EFFECTIVE DATES.

123 22    1.  Except as provided in subsection 2, this Act takes

123 23 effect on January 1, 2009.

123 24    2.  The section of division IV of this Act that provides

123 25 for the future elimination of nonconforming references takes

123 26 effect on December 31, 2010.

123 27                           EXPLANATION

123 28    GENERAL.  This bill creates a new Code chapter 489,

123 29 entitled the "Revised Uniform Limited Liability Company Act".

123 30 On January 1, 2011, it will entirely replace the "Iowa Limited

123 31 Liability Company Act" codified in Code chapter 490A.  Both

123 32 chapters are based on so=called uniform acts drafted by the

123 33 national conference of commissioners on uniform state laws.

123 34    A limited liability company (company) is a kind of business

123 35 organization usually perpetual in duration and formed for
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124  1 capital acquisition and the distribution of any profits.  A

124  2 domestic company is formed by filing a certificate of

124  3 organization with the secretary of state.  It is often

124  4 organized in a manner similar to a limited partnership with a

124  5 number of passive investors and one or more managers who owe a

124  6 fiduciary duty of care when making decisions affecting the

124  7 company, although the law also recognizes member=managed

124  8 organizational structure.  The business organization is

124  9 governed by an operating agreement executed by the members,

124 10 which generally may supersede statutory provisions, and is

124 11 comparable to partnership agreement in a general or limited

124 12 partnership.  Members and managers are shielded from personal

124 13 liability similar to shareholders of a corporation; but unlike

124 14 a corporation, taxes are "passed through" to investors without

124 15 being taxed at the business level (i.e., no double taxation).

124 16    DIVISION I == MODEL ACT PROVISIONS.  Division I provides

124 17 for the "Revised Uniform Limited Liability Company Act" which

124 18 is organized according to articles.

124 19    Article 1 provides general provisions applicable to the

124 20 Code chapter, including a short title; definitions; when a

124 21 person has notice of a fact under the law; the distinctness

124 22 and duration of a company; its powers; principles of law

124 23 supplementing the new Code chapter; the regulation of a

124 24 company's name; the scope, function, and limitations of

124 25 operating agreements; the effect of an operating agreement on

124 26 its members and third parties; and service of process and the

124 27 regulation of persons who may be served.  The article

124 28 establishes a schedule of fees for persons filing documents

124 29 with the secretary of state.

124 30    Article 2 provides for the formation of a company and the

124 31 filing of a certificate of registration with the secretary of

124 32 state; the signing of documents for the secretary of state or

124 33 pursuant to a court order; and filing biennial reports with

124 34 the secretary of state.

124 35    Article 3 provides for the relations of the membership and
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125  1 managers, including by restricting the power of a member to be

125  2 an agent of another member solely by being a member; the

125  3 option of a company to file a statement of authority with the

125  4 secretary of state describing the authority of persons holding

125  5 a position in the company and that a person named in the

125  6 statement may file a statement of denial of such authority

125  7 with the secretary of state; and limitations upon the

125  8 liability of members and managers.

125  9    Article 4 provides for relations of members to each other

125 10 and to the company, including provisions for becoming a member

125 11 and the member's obligation to make a contribution and acquire

125 12 a membership interest; the right of a member to receive

125 13 distributions before the company's dissolution; limitations

125 14 upon distributions (e.g., the payment of debts prior to a

125 15 distribution); and the liability for improper distributions.

125 16 The article provides that a company is a member=managed

125 17 company unless the operating agreement provides otherwise, and

125 18 provides for the selection of a manager by consent of the

125 19 members.  The article provides for the management of the

125 20 company, including the purchase of insurance, standards of

125 21 conduct for members and managers; and the right of members and

125 22 managers to inspect the company's business records.

125 23    Article 5 provides for transferable interests and rights of

125 24 transferees and creditors, including by providing for the

125 25 rights of creditors or members in cases involving a company's

125 26 decision to transfer an interest in the company; and the

125 27 powers of a representative of a deceased member.

125 28    Article 6 provides for a member's dissociation, including

125 29 by withdrawing their membership subject to a number of

125 30 restrictions (e.g., breach of the operating agreement); and

125 31 the effect of a person's dissociation as a member on their

125 32 right to participate in the company.

125 33    Article 7 provides for the dissolution and winding up of a

125 34 company, including by the terms of the operating agreement, or

125 35 upon application by a member or transferee to district court;
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126  1 the winding up of the company's business affairs which may be

126  2 under judicial supervision; and the payment of claims against

126  3 a dissolved limited liability company.  It provides for

126  4 administrative dissolution by the secretary of state, the

126  5 reinstatement following administrative dissolution, and an

126  6 appeal from a rejection by the secretary of state to reinstate

126  7 the company.

126  8    Article 8 provides for foreign limited liability companies,

126  9 including their governing law; a process to apply for a

126 10 certificate of authority by the secretary of state; activities

126 11 that do not constitute transacting business in the state; the

126 12 filing of the certificate of authority; the regulation of the

126 13 foreign limited liability company's name; the revocation of a

126 14 company's certificate of authority; the effect of failing to

126 15 have a certificate of authority; and actions by the attorney

126 16 general to enjoin a foreign company from transacting business

126 17 in violation of the article.

126 18    Article 9 provides for actions by members against another

126 19 member or the company, including maintaining a derivative

126 20 action (becoming a plaintiff and pleading); the establishment

126 21 of a special litigation committee; and the payment of proceeds

126 22 and expenses of persons involved in the action.

126 23    Article 10 provides for mergers, conversions, and

126 24 domestication.  It includes special definitions applicable to

126 25 the article.  The article provides for the process necessary

126 26 for merger to occur; the presentment of a merger plan to the

126 27 members and provides for their approval; the filing of

126 28 articles of merger with the secretary of state; and the effect

126 29 of the merger on the surviving organization (e.g., the

126 30 assumption of debts by the surviving entity).  The article

126 31 provides for conversion (to another form of business

126 32 organization).  The article provides for the process necessary

126 33 for the conversion to occur, the presentment of a plan of

126 34 conversion to the membership for consent; the filing of the

126 35 conversion plan with the secretary of state; the approval by
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127  1 the plan by the membership; and the effect of conversion (the

127  2 retention of assets and liabilities by the converted company).

127  3 The article provides for domestication in which a foreign

127  4 company may become a domestic company organized under the laws

127  5 of this state.  It provides for the process necessary for

127  6 domestication to occur; the presentment of plan of

127  7 domestication to the membership for consent; the filing of the

127  8 domestication plan with the secretary of state; and the effect

127  9 of the domestication (e.g., the retention of assets and

127 10 liabilities by the domesticated company).  The article

127 11 restricts the approval of mergers, conversions, and

127 12 domestications, and allows for them under other provisions of

127 13 law.

127 14    Article 11 provides for professional limited liability

127 15 companies.  It includes a special definitional section;

127 16 provides that the company can only participate in the practice

127 17 of one profession or two or more closely related professions.

127 18 The article provides for its name; the process for

127 19 organization; states that the form of the organization is

127 20 unrelated to a member's professional conduct or status;

127 21 restricts membership only to those individuals who are

127 22 licensed professionals in a specific field; restricts a member

127 23 from assigning an interest in the professional company;

127 24 restricts a professional company from transferring interests

127 25 of the professional company.  The article provides for the

127 26 purchase of a member's interest, including upon the death of

127 27 the member.  The article provides for the issuance of a

127 28 certificate of interest and restricts the management of the

127 29 professional company to persons who are licensed to practice

127 30 in the profession.  The article provides that a professional

127 31 company may only merge with another professional company.  It

127 32 provides for the dissolution of or liquidation of the

127 33 professional company; for foreign professional companies; and

127 34 for professional companies organized under other law.

127 35    Article 12 includes provisions not recommended by the
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128  1 uniform commissioners.  Specifically, it provides for the

128  2 establishment of designated series of transferable interests

128  3 having separate rights, powers, or duties.  The article

128  4 provides for the management of a series, including for a

128  5 series manager; the distribution of a series; the right of a

128  6 member to dissociate from a series; the termination of a

128  7 series; and a foreign series.

128  8    Article 13 includes a number of miscellaneous provisions

128  9 including provisions relating to the application of the

128 10 chapter; the applicability of federal law regulating

128 11 electronic signatures; and the application of the new Code

128 12 chapter with Code chapter 490A.

128 13    DIVISION II == CONVERSION FOR CORPORATIONS AND OTHER

128 14 ENTITIES.  This division provides that another business

128 15 referred to as an "entity", such as a limited liability

128 16 company, may convert to a domestic corporation and a domestic

128 17 corporation may convert to another entity.  The corporation or

128 18 entity must adopt a plan of conversion.  A corporation must

128 19 notify each shareholder and the plan which must be approved by

128 20 the corporation's shareholders.  If approved, the plan of

128 21 conversion must be filed with the secretary of state.  The

128 22 division provides for the effect of the conversion (the

128 23 retention of assets and liabilities) and the conversion of

128 24 interests from the old to the new entity.  The division

128 25 provides for conversion of domestic cooperative associations.

128 26    DIVISION III == CONFORMING AMENDMENTS.  This division

128 27 amends a number of provisions which refer to Code chapter 490A

128 28 or a section in Code chapter 490A.  The division includes the

128 29 new reference to new Code chapter 489 or an appropriate Code

128 30 section in the new Code chapter.

128 31    DIVISION IV == REPEALS.  This division repeals Code chapter

128 32 490A on December 31, 2010.  It also strikes references

128 33 throughout the Code to Code chapter 490A.

128 34    DIVISION V == EFFECTIVE DATES.  This division provides that

128 35 the bill takes effect on January 1, 2009, except for those
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129  1 provisions which eliminate references to Code chapter 490A or

129  2 a Code section within that chapter, which takes effect on

129  3 December 31, 2010.

129  4 LSB 5668HC 82

129  5 da/rj/5

 PRINT "[ /Dest /HSB749 /View [ /XYZ null 719.25 null ] /DEST pdfmark " HSB 749

House Study Bill 749 
                                       HOUSE FILE       
                                       BY  (PROPOSED COMMITTEE ON

                                            PUBLIC SAFETY BILL BY

                                            CHAIRPERSON LYKAM)

    Passed House, Date               Passed Senate,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to carrying a portable device or weapon directing

  2    an electric current, impulse, wave, or beam that produces a

  3    high=voltage pulse designed to immobilize a person and making

  4    penalties applicable.

  5 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  6 TLSB 5590HC 82

  7 rh/rj/14
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  1  1    Section 1.  Section 724.4, Code 2007, is amended by adding

  1  2 the following new subsection:

  1  3    NEW SUBSECTION.  5.  For purposes of this section,

  1  4 "dangerous weapon" includes any portable device or weapon

  1  5 directing an electric current, impulse, wave, or beam that

  1  6 produces a high=voltage pulse designed to immobilize a person.

  1  7                           EXPLANATION

  1  8    Current law provides that a person who goes armed with a

  1  9 dangerous weapon concealed on or about the person commits an

  1 10 aggravated misdemeanor, punishable by confinement for no more

  1 11 than two years and a fine of at least $625 but not more than

  1 12 $6,250, unless the person possesses a valid permit to carry

  1 13 weapons.  The bill provides that a "dangerous weapon" includes

  1 14 any portable device or weapon directing an electric current,

  1 15 impulse, wave, or beam that produces a high=voltage pulse

  1 16 designed to immobilize a person.

  1 17    A person may apply for either a professional or

  1 18 nonprofessional permit to carry weapons.  A person shall not

  1 19 be issued either a professional or nonprofessional permit to

  1 20 carry weapons unless the person is 18 years of age or older,

  1 21 has never been convicted of a felony, is not addicted to the

  1 22 use of alcohol or any controlled substance, has no history of

  1 23 repeated acts of violence, has never been convicted of any

  1 24 crime defined in Code chapter 708, except "assault" as defined

  1 25 in Code section 708.1 and "harassment" as defined in Code

  1 26 section 708.7, and the issuing officer reasonably determines

  1 27 that the applicant does not constitute a danger to any person.

  1 28 An applicant shall also complete the proper application and

  1 29 must pass a criminal background check.  A person who knowingly

  1 30 makes a false statement of material fact on an application for

  1 31 a permit to carry weapons commits a class "D" felony,

  1 32 punishable by confinement for no more than five years and a

  1 33 fine of at least $750 but not more than $7,500.

  1 34 LSB 5590HC 82

  1 35 rh/rj/14
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  1  1                    HOUSE RESOLUTION NO.    
  1  2         BY  (PROPOSED COMMITTEE ON JUDICIARY RESOLUTION

  1  3                      BY CHAIRPERSON SWAIM)

  1  4 A Resolution requesting the legislative council to

  1  5    authorize a 2008 interim study of clerk of

  1  6    court duties and procedures relating to

  1  7    applications filed for the involuntary commitment

  1  8    and treatment of persons who suffer from serious

  1  9    mental impairment.

  1 10    WHEREAS, to commence an action for involuntary

  1 11 hospitalization, an interested party must file a verified

  1 12 application with the clerk of court in the county where the

  1 13 person who is the subject of the application resides or is

  1 14 presently located, accompanied by one or more supporting

  1 15 affidavits corroborating the application and including a

  1 16 written statement from a licensed physician in support of the

  1 17 application; and

  1 18    WHEREAS, in each of Iowa's ninety=nine counties, a clerk of

  1 19 court office manages and maintains all trial court records

  1 20 filed in the county; and

  1 21    WHEREAS, a clerk of court office has hundreds of

  1 22 administrative duties including but not limited to receiving,

  1 23 processing, and managing court files relating to applications

  1 24 filed for the involuntary commitment and treatment of persons

  1 25 who suffer from serious mental impairment; and

  1 26    WHEREAS, identification of appropriate best practices and

  1 27 cost=effective management strategies relating to the efficient

  1 28 management of such court files is necessary; NOW THEREFORE,

  1 29    BE IT RESOLVED BY THE HOUSE OF REPRESENTATIVES, That the

  1 30 legislative council is requested to authorize a 2008 interim

  1 31 study of clerk of court duties and procedures relating to

  1 32 applications filed for the involuntary commitment or treatment

  1 33 of persons who suffer from serious mental impairment.

  1 34 LSB 6438HC 82

  1 35 rh/rj/5
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    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act creating the Iowa uniform prudent management of

  2    institutional funds Act and including an applicability

  3    provision.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 5241HC 82

  6 rh/rj/5
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  1  1    Section 1.  NEW SECTION.  540A.101  SHORT TITLE.

  1  2    This chapter may be cited as the "Uniform Prudent

  1  3 Management of Institutional Funds Act".

  1  4    Sec. 2.  NEW SECTION.  540A.102  DEFINITIONS.

  1  5    For purposes of this chapter, unless the context otherwise

  1  6 requires:

  1  7    1.  "Charitable purpose" means the relief of poverty, the

  1  8 advancement of education or religion, the promotion of health,

  1  9 the promotion of a governmental purpose, or any other purpose

  1 10 the achievement of which is beneficial to the community.

  1 11    2.  "Endowment fund" means an institutional fund or any

  1 12 part of an institutional fund, not wholly expendable by the

  1 13 institution on a current basis under the terms of the

  1 14 applicable gift instrument.  "Endowment fund" does not include

  1 15 assets that an institution designates as an endowment fund for

  1 16 its own use.

  1 17    3.  "Gift instrument" means a record or records, including

  1 18 an institutional solicitation, under which property is granted

  1 19 to, transferred to, or held by an institution as an

  1 20 institutional fund.

  1 21    4.  "Institution" means any of the following:

  1 22    a.  A person, other than an individual, organized and

  1 23 operated exclusively for charitable purposes.

  1 24    b.  A government or governmental subdivision, agency, or

  1 25 instrumentality, to the extent that it holds funds exclusively

  1 26 for a charitable purpose.

  1 27    c.  A trust that had both charitable and noncharitable

  1 28 interests, after all noncharitable interests have terminated.

  1 29    5.  "Institutional fund" means a fund held by an

  1 30 institution exclusively for charitable purposes.

  1 31 "Institutional fund" does not include any of the following:

  1 32    a.  Program=related assets.

  1 33    b.  A fund held for an institution by a trustee that is not

  1 34 an institution.

  1 35    c.  A fund in which a beneficiary that is not an
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  2  1 institution has an interest, other than an interest that could

  2  2 arise upon violation or failure of the purposes of the fund.

  2  3    6.  "Person" means an individual, corporation, business

  2  4 trust, estate, trust, partnership, limited liability company,

  2  5 association, joint venture, public corporation, government or

  2  6 governmental subdivision, agency, or instrumentality, or any

  2  7 other legal or commercial entity.

  2  8    7.  "Program=related asset" means an asset held by an

  2  9 institution primarily to accomplish a charitable purpose of

  2 10 the institution and not primarily for investment.

  2 11    8.  "Record" means information that is inscribed on a

  2 12 tangible medium or that is stored in an electronic or other

  2 13 medium and is retrievable in perceivable form.

  2 14    Sec. 3.  NEW SECTION.  540A.103  STANDARD OF CONDUCT ==

  2 15 MANAGING AND INVESTING INSTITUTIONAL FUND.

  2 16    1.  Subject to the intent of a donor expressed in a gift

  2 17 instrument, an institution shall consider the charitable

  2 18 purposes of the institution and the purposes of the

  2 19 institutional fund in managing and investing an institutional

  2 20 fund.

  2 21    2.  In addition to complying with the duty of loyalty

  2 22 imposed by law other than this chapter, each person

  2 23 responsible for managing and investing an institutional fund

  2 24 shall manage and invest the fund in good faith and with the

  2 25 care an ordinarily prudent person in a like position would

  2 26 exercise under similar circumstances.

  2 27    3.  All of the following shall apply to an institution

  2 28 managing and investing an institutional fund:

  2 29    a.  An institution may incur only costs that are

  2 30 appropriate and reasonable in relation to the assets, the

  2 31 purposes of the institution, and the skills available to the

  2 32 institution.

  2 33    b.  An institution shall make a reasonable effort to verify

  2 34 facts relevant to the management and investment of the fund.

  2 35    4.  Subject to the intent of a donor expressed in a gift
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  3  1 instrument, an institution may pool two or more institutional

  3  2 funds for purposes of management and investment.

  3  3    5.  Except as otherwise provided by a gift instrument, all

  3  4 of the following rules shall apply:

  3  5    a.  In managing and investing an institutional fund, the

  3  6 following factors, if relevant, shall be considered:

  3  7    (1)  General economic conditions.

  3  8    (2)  The possible effect of inflation or deflation.

  3  9    (3)  The expected tax consequences, if any, of investment

  3 10 decisions or strategies.

  3 11    (4)  The role that each investment or course of action

  3 12 plays within the overall investment portfolio of the fund.

  3 13    (5)  The expected total return from income and the

  3 14 appreciation of investments.

  3 15    (6)  Other resources of the institution.

  3 16    (7)  The needs of the institution and the fund to make

  3 17 distributions and to preserve capital.

  3 18    (8)  An asset's special relationship or special value, if

  3 19 any, to the charitable purposes of the institution.

  3 20    b.  Management and investment decisions about an individual

  3 21 asset shall be made in the context of the institutional fund's

  3 22 portfolio of investments as a whole and as a part of an

  3 23 overall investment strategy having risk and return objectives

  3 24 reasonably suited to the fund and to the institution.

  3 25    c.  Except as otherwise provided by law, an institution may

  3 26 invest in any kind of property or type of investment

  3 27 consistent with this section.

  3 28    d.  An institution shall diversify the investments of an

  3 29 institutional fund unless the institution reasonably

  3 30 determines that, because of special circumstances, the

  3 31 purposes of the fund are better served without

  3 32 diversification.

  3 33    e.  Within a reasonable time after receiving property, an

  3 34 institution shall make and carry out decisions concerning the

  3 35 retention or disposition of the property or to rebalance a
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  4  1 portfolio, in order to bring the institutional fund into

  4  2 compliance with the purposes, terms, and distribution

  4  3 requirements of the institution as necessary to meet other

  4  4 circumstances of the institution and the requirements of this

  4  5 chapter.

  4  6    f.  A person that has special skills or expertise, or is

  4  7 selected in reliance upon the person's representation that the

  4  8 person has special skills or expertise, has a duty to use

  4  9 those skills or that expertise in managing and investing

  4 10 institutional funds.

  4 11    Sec. 4.  NEW SECTION.  540A.104  APPROPRIATION FOR

  4 12 EXPENDITURE OR ACCUMULATION OF ENDOWMENT FUND == RULES OF

  4 13 CONSTRUCTION.

  4 14    1.  Subject to the intent of a donor expressed in the gift

  4 15 instrument and to subsection 4, an institution may appropriate

  4 16 for expenditure or accumulate so much of an endowment fund as

  4 17 the institution determines is prudent for the uses, benefits,

  4 18 purposes, and duration for which the endowment fund is

  4 19 established.  Unless stated otherwise in the gift instrument,

  4 20 the assets in an endowment fund are donor=restricted assets

  4 21 until appropriated for expenditure by the institution.  In

  4 22 making a determination to appropriate or accumulate, the

  4 23 institution shall act in good faith, with the care that an

  4 24 ordinarily prudent person in a like position would exercise

  4 25 under similar circumstances, and shall consider, if relevant,

  4 26 all of the following factors:

  4 27    a.  The duration and preservation of the endowment fund.

  4 28    b.  The purposes of the institution and the endowment fund.

  4 29    c.  General economic conditions.

  4 30    d.  The possible effect of inflation or deflation.

  4 31    e.  The expected total return from income and the

  4 32 appreciation of investments.

  4 33    f.  Other resources of the institution.

  4 34    g.  The investment policy of the institution.

  4 35    2.  In order to limit the authority to appropriate for
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  5  1 expenditure or accumulate under subsection 1, a gift

  5  2 instrument must specifically state the limitation.

  5  3    3.  Terms in a gift instrument designating a gift as an

  5  4 endowment, or a direction or authorization in the gift

  5  5 instrument to use only "income", "interest", "dividends", or

  5  6 "rents, issues, or profits", or "to preserve the principal

  5  7 intact", or words of similar import do all of the following:

  5  8    a.  Create an endowment fund of permanent duration unless

  5  9 other language in the gift instrument limits the duration or

  5 10 purpose of the fund.

  5 11    b.  Do not otherwise limit the authority to appropriate for

  5 12 expenditure or accumulate under subsection 1.

  5 13    4.  a.  If a gift instrument uses the terms or phrases

  5 14 described in subsection 3, the gift instrument may also

  5 15 contain language substantially similar to the following:  "A

  5 16 direction or authorization herein to use only "income",

  5 17 "interest", "dividends", or "rents, issues, or profits", or to

  5 18 "preserve the principal intact" or words of similar import,

  5 19 does not limit the expenditures from the endowment fund only

  5 20 to income, interest, dividends, or rents, issues, or profits.

  5 21 Expenditures may also come from other assets in the endowment

  5 22 fund.  All expenditures from the endowment fund created

  5 23 hereunder shall be prudent in light of the uses, benefits,

  5 24 purposes, and duration of the endowment fund.  In determining

  5 25 the amounts to be expended annually or to be accumulated,

  5 26 account shall be taken of the following factors:  the duration

  5 27 and preservation of the endowment fund, the purposes of the

  5 28 endowment fund; general economic conditions; the possible

  5 29 effect of inflation or deflation; the expected total return

  5 30 from income and the appreciation of investments; other

  5 31 recourses available to carry out the charitable purposes of

  5 32 this gift; and the governing investment policies.  Because

  5 33 these factors govern expenditures and accumulations from the

  5 34 endowment fund created hereunder, terms such as those in the

  5 35 first sentence of this subsection shall be interpreted, absent
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  6  1 other express language to the contrary, as creating an

  6  2 endowment fund of permanent duration and such words do not

  6  3 limit the authority to expend or accumulate funds in

  6  4 accordance with the factors listed above."

  6  5    b.  The absence of the foregoing language or words of

  6  6 similar import in a gift instrument does not invalidate the

  6  7 gift instrument or any gift, or portion of a gift, thereunder.

  6  8    Sec. 5.  NEW SECTION.  540A.105  DELEGATION OF MANAGEMENT

  6  9 AND INVESTMENT FUNCTIONS.

  6 10    1.  Subject to any specific limitation set forth in a gift

  6 11 instrument or in law, an institution may delegate to an

  6 12 external agent the management and investment of an

  6 13 institutional fund to the extent that an institution could

  6 14 prudently delegate under the circumstances.  An institution

  6 15 shall act in good faith, with the care that an ordinarily

  6 16 prudent person in a like position would exercise under similar

  6 17 circumstances, in doing all of the following:

  6 18    a.  Selecting an agent.

  6 19    b.  Establishing the scope and terms of the delegation,

  6 20 consistent with the purposes of the institution and the

  6 21 institutional fund.

  6 22    c.  Periodically reviewing the agent's actions in order to

  6 23 monitor the agent's performance and compliance with the scope

  6 24 and terms of the delegation.

  6 25    2.  In performing a delegated function, an agent owes a

  6 26 duty to the institution to exercise reasonable care to comply

  6 27 with the scope and terms of the delegation.

  6 28    3.  An institution that complies with subsection 1 is not

  6 29 liable for the decisions or actions of an agent to which the

  6 30 function was delegated.

  6 31    4.  By accepting delegation of a management or investment

  6 32 function from an institution that is subject to the laws of

  6 33 this state, an agent submits to the jurisdiction of the courts

  6 34 of this state in all proceedings arising from or related to

  6 35 the delegation or the performance of the delegated function.
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  7  1    5.  An institution may delegate management and investment

  7  2 functions to its committees, officers, or employees as

  7  3 authorized by the laws of this state.

  7  4    Sec. 6.  NEW SECTION.  540A.106  RELEASE OR MODIFICATION OF

  7  5 RESTRICTIONS ON MANAGEMENT, INVESTMENT, OR PURPOSE.

  7  6    1.  If the donor consents in a record, an institution may

  7  7 release or modify, in whole or in part, a restriction

  7  8 contained in a gift instrument on the management, investment,

  7  9 or purpose of an institutional fund.  A release or

  7 10 modification shall not allow a fund to be used for a purpose

  7 11 other than a charitable purpose of the institution.

  7 12    2.  The court, upon application of an institution, may

  7 13 modify a restriction contained in a gift instrument regarding

  7 14 the management or investment of an institutional fund if the

  7 15 restriction has become impracticable or if, because of

  7 16 circumstances not anticipated by the donor, the restriction

  7 17 will defeat or substantially impair the accomplishment of the

  7 18 purposes of the institutional fund.  The institution shall

  7 19 notify the attorney general of the application, and the

  7 20 attorney general shall be given an opportunity to be heard.

  7 21 Any modification must be made in accordance with the donor's

  7 22 probable intention.

  7 23    3.  If a particular charitable purpose or a restriction

  7 24 contained in a gift instrument on the use of an institutional

  7 25 fund becomes unlawful, impracticable, or impossible to

  7 26 fulfill, the court, upon application of an institution, may

  7 27 modify the purpose of the fund or the restriction on the use

  7 28 of the fund in a manner consistent with the charitable

  7 29 purposes expressed in the gift instrument.  The institution

  7 30 shall notify the attorney general of the application and the

  7 31 attorney general shall be given the opportunity to be heard.

  7 32 If the donor or the donor's designee having the right to

  7 33 enforce the restrictions under subsection 5 provides the

  7 34 institution with an address, then the institution shall also

  7 35 notify the donor or such designee of the application by United
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  8  1 States mail addressed to the last address so provided and the

  8  2 donor or such designee shall have an opportunity to be heard.

  8  3    4.  If an institution determines that a restriction

  8  4 contained in a gift instrument on the management, investment,

  8  5 or purpose of an institutional fund is unlawful,

  8  6 impracticable, or impossible to fulfill, the institution may

  8  7 release or modify the restriction, in whole or part, sixty

  8  8 days after notifying the attorney general, if all of the

  8  9 following conditions are met:

  8 10    a.  The institutional fund subject to the restriction has a

  8 11 total value of less than fifty thousand dollars.

  8 12    b.  More than twenty years have elapsed since the fund was

  8 13 established.

  8 14    c.  The institution uses the property in a manner

  8 15 consistent with the charitable purposes expressed in the gift

  8 16 instrument.

  8 17    5.  a.  A donor whose aggregate gifts to an endowment fund

  8 18 exceeds one hundred thousand dollars may maintain an action in

  8 19 the district court of the county in which the institution's

  8 20 principal office is located to enforce restrictions respecting

  8 21 the purposes of the fund established by the donor in a gift

  8 22 instrument.  A gift made in property shall be valued at fair

  8 23 market value on the date of the gift.

  8 24    b.  A donor may designate in a gift instrument or other

  8 25 record signed by the donor and delivered to the institution

  8 26 one or more persons, by name or by description, whether or not

  8 27 born at the time of such designation, to enforce the

  8 28 restrictions respecting the purposes of the fund during the

  8 29 donor's lifetime if the donor is judicially declared

  8 30 incompetent.

  8 31    c.  A donor may designate in a gift instrument or other

  8 32 record signed by the donor and delivered to the institution

  8 33 one or more persons, by name or by description, whether or not

  8 34 born at the time of such designation, to enforce the

  8 35 restrictions respecting the purposes of the fund for fifty
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  9  1 years beginning on the date of the donor's death.  If the

  9  2 donor prevails in any action in district court to enforce

  9  3 restrictions respecting the purposes of the fund in a gift

  9  4 instrument, the district court may order the institution to

  9  5 reimburse the donor's costs, including reasonable counsel

  9  6 fees, incurred in connection with the action, if the court

  9  7 finds that the institution acted in bad faith or with gross

  9  8 negligence.

  9  9    d.  The provisions in this subsection 5 may be altered by

  9 10 contrary provisions in a gift instrument.

  9 11    6.  Nothing in subsection 5 affects the authority of the

  9 12 attorney general to enforce any restriction in a gift

  9 13 instrument.

  9 14    7.  This section does not limit the application of the

  9 15 judicial power of cy pres or the right of an institution to

  9 16 modify a restriction on the management, investment, purpose,

  9 17 or use of a fund as may be permitted under the gift instrument

  9 18 or by law.

  9 19    Sec. 7.  NEW SECTION.  540A.107  REVIEWING COMPLIANCE.

  9 20    Compliance with this chapter is determined in light of the

  9 21 facts and circumstances existing at the time a decision is

  9 22 made or action is taken and not by hindsight.

  9 23    Sec. 8.  NEW SECTION.  540A.108  ELECTRONIC SIGNATURES.

  9 24    This chapter modifies, limits, and supersedes the federal

  9 25 Electronic Signatures in Global and National Commerce Act, 15

  9 26 U.S.C. } 7001 et seq., but does not modify, limit, or

  9 27 supersede section 101 of that Act, 15 U.S.C. } 7001(a), or

  9 28 authorize electronic delivery of any of the notices described

  9 29 in section 103 of that Act, 15 U.S.C. } 7003(b).

  9 30    Sec. 9.  NEW SECTION.  540A.109  UNIFORMITY OF APPLICATION

  9 31 AND CONSTRUCTION.

  9 32    This chapter shall be applied and construed with

  9 33 consideration given to the need to promote uniformity of the

  9 34 law with respect to the uniform prudent management of

  9 35 institutional funds Act among states which enact this law.
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 10  1    Sec. 10.  Sections 540A.1, 540A.2, 540A.3, 540A.4, 540A.6,

 10  2 540A.7, 540A.8, and 540A.9, Code 2007, are repealed.

 10  3    Sec. 11.  APPLICABILITY DATE.  This Act applies to

 10  4 institutional funds in existence on or after the effective

 10  5 date of this Act.

 10  6                           EXPLANATION

 10  7    This bill creates the "Uniform Prudent Management of

 10  8 Institutional Funds Act" in Code chapter 540A, replacing the

 10  9 "Uniform Management of Institutional Funds Act" in that same

 10 10 Code chapter.

 10 11    The bill provides certain guidelines and authority to

 10 12 certain institutions organized and operated exclusively for

 10 13 charitable purposes concerning the management and investment

 10 14 of the funds, including endowment funds, held by such

 10 15 institutions, in accordance with modern prudence standards

 10 16 based upon both the uniform prudent investor Act (UPIA) and

 10 17 the uniform management of institutional funds Act (UMIFA).

 10 18 The term "institution" includes charitable organizations

 10 19 created as nonprofit corporations, unincorporated

 10 20 associations, governmental subdivisions or agencies or any

 10 21 entity organized and operated exclusively for charitable

 10 22 purposes and also includes a trust organized and operated

 10 23 exclusively for charitable purposes, but only if a charity

 10 24 acts as a trustee.

 10 25    The bill requires a charitable institution as defined in

 10 26 the bill to consider certain factors in making management and

 10 27 investment decisions and in making expenditure decisions for

 10 28 an endowment fund of the institution, subject to the intent of

 10 29 the donor as expressed in the gift instrument.

 10 30    The bill provides that, subject to any specific limitations

 10 31 expressly provided in a gift instrument, an institution may

 10 32 delegate to an agent outside the institution the management

 10 33 and investment of an institutional fund to the same extent an

 10 34 institution could prudently delegate under the circumstances.

 10 35 The institution is directed to act in good faith in selecting

House Study Bill 751 continued

 11  1 an agent, in establishing the scope and terms of the

 11  2 delegation, and in reviewing an agent's delegated actions.  In

 11  3 performing a delegated function, an agent owes a duty to the

 11  4 institution to exercise reasonable care to comply with the

 11  5 scope and the terms of the delegation.  An institution who

 11  6 complies with the requirements contained in the bill for

 11  7 delegation is not liable for the decisions or actions of an

 11  8 agent to which the function was delegated.

 11  9    The bill provides provisions relating to the release and

 11 10 modification of restrictions on charitable funds to allow more

 11 11 efficient management of the funds.  If the donor consents, an

 11 12 institution may release or modify a restriction contained in a

 11 13 gift instrument relating to the management, investment, or

 11 14 purpose of an institutional fund, but a release or

 11 15 modification shall not allow a fund to be used for a purpose

 11 16 other than a charitable use of the fund.  An institution can

 11 17 ask a court to modify a restriction contained in a gift

 11 18 instrument regarding the management or investment of an

 11 19 institutional fund if the restriction has become impracticable

 11 20 or if the restriction will defeat or substantially impair the

 11 21 accomplishment of the purposes of the fund.  An institution

 11 22 can also release or modify a restriction contained in a gift

 11 23 instrument without court approval if the institutional fund

 11 24 subject to the restriction has a total value of less than

 11 25 $50,000, more than 20 years have elapsed since the fund was

 11 26 established, and the institution uses the fund in a manner

 11 27 consistent with the charitable purposes expressed in the gift

 11 28 instrument.

 11 29    The bill provides that a donor who gives a gift to an

 11 30 endowment fund that exceeds $100,000 may file a lawsuit to

 11 31 enforce restrictions respecting the purposes of the fund

 11 32 established by the donor in the gift instrument.

 11 33    The bill provides that compliance with the provisions of

 11 34 the bill shall be determined in light of the facts and

 11 35 circumstances existing at the time a decision is made or an
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 12  1 action is taken and not by hindsight and contains a provision

 12  2 relating to the electronic signatures Act.

 12  3    The bill applies to institutional funds in existence on or

 12  4 after the effective date of the bill.

 12  5 LSB 5241HC 82

 12  6 rh/rj/5
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House Study Bill 752 
                                       HOUSE FILE       
                                       BY  (PROPOSED COMMITTEE ON

                                            JUDICIARY BILL BY

                                            CHAIRPERSON SWAIM)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act establishing second deputy sheriff positions in certain

  2    counties.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6520HC 82

  5 jm/nh/8
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  1  1    Section 1.  Section 341A.7, Code 2007, is amended to read

  1  2 as follows:

  1  3    341A.7  CLASSIFICATIONS.

  1  4    1.  The classified civil service positions covered by this

  1  5 chapter include persons actually serving as deputy sheriffs

  1  6 who are salaried pursuant to section 331.904, subsection 2,

  1  7 but do not include a chief deputy sheriff, two second deputy

  1  8 sheriffs in counties with a population of more than one

  1  9 hundred thousand, three second deputy sheriffs in counties

  1 10 with a population of more than one hundred fifty thousand, and

  1 11 four second deputy sheriffs in counties with a population of

  1 12 more than two hundred thousand.  However, a chief deputy

  1 13 sheriff or second deputy sheriff who becomes a candidate for a

  1 14 partisan elective office for remuneration is subject to

  1 15 section 341A.18.  A deputy sheriff serving with permanent rank

  1 16 under this chapter may be designated chief deputy sheriff or

  1 17 second deputy sheriff and retain that rank during the period

  1 18 of service as chief deputy sheriff or second deputy sheriff

  1 19 and shall, upon termination of the duties as chief deputy

  1 20 sheriff or second deputy sheriff, revert to the permanent

  1 21 rank.

  1 22    2.  If the positions of two second deputy sheriffs of a

  1 23 county were exempt from classified civil service coverage

  1 24 under this chapter based on the 1980 decennial census, the two

  1 25 second deputy positions shall remain exempt from classified

  1 26 civil service coverage under this chapter.

  1 27    Sec. 2.  IMPLEMENTATION OF ACT.  Section 25B.2, subsection

  1 28 3, shall not apply to this Act.

  1 29                           EXPLANATION

  1 30    This bill relates to the classifications of second deputy

  1 31 sheriffs in certain counties.

  1 32    The bill establishes three deputy sheriffs positions

  1 33 classified as second deputy sheriffs in counties with a

  1 34 population of more than 150,000 but not more than 200,000.

  1 35 Under the bill and in current law, second deputy sheriff
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  2  1 positions are exempt from classified civil service coverage in

  2  2 Code chapter 341A.

  2  3    Currently, counties with a population of more than 100,000

  2  4 but not more than 200,000 have two sheriff positions

  2  5 classified as second deputy sheriffs.

  2  6    The bill may include a state mandate as defined in Code

  2  7 section 25B.3.  The bill makes inapplicable Code section

  2  8 25B.2, subsection 3, which would relieve a political

  2  9 subdivision from complying with a state mandate if funding for

  2 10 the cost of the state mandate is not provided or specified.

  2 11 Therefore, political subdivisions are required to comply with

  2 12 any state mandate included in the bill.

  2 13 LSB 6520HC 82

  2 14 jm/nh/8
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House Study Bill 753 
                                       HOUSE FILE       
                                       BY  (PROPOSED COMMITTEE ON

                                            TRANSPORTATION BILL BY

                                            CHAIRPERSON HUSER)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to the issuance of driver's licenses and

  2    nonoperator's identification cards in compliance with the

  3    federal REAL ID Act of 2005.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6529HC 82

  6 dea/nh/8
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  1  1    Section 1.  Section 321.1, Code 2007, is amended by adding

  1  2 the following new subsections:

  1  3    NEW SUBSECTION.  58A.  "REAL ID driver's license" means a

  1  4 driver's license issued in compliance with 6 C.F.R. pt. 37.

  1  5    NEW SUBSECTION.  58B.  "REAL ID nonoperator's

  1  6 identification card" means a nonoperator's identification card

  1  7 issued in compliance with 6 C.F.R. pt. 37.

  1  8    Sec. 2.  Section 321.12, subsection 1, Code 2007, is

  1  9 amended to read as follows:

  1 10    1.  The director may destroy any records of the department

  1 11 which have been maintained on file for three years which the

  1 12 director deems obsolete and of no further service in carrying

  1 13 out the powers and duties of the department, except as

  1 14 otherwise provided in this section.  Records of the department

  1 15 relating to the issuance of REAL ID driver's licenses and REAL

  1 16 ID nonoperator's identification cards shall be maintained in

  1 17 accordance with rules adopted by the department.
  1 18    Sec. 3.  Section 321.182, Code 2007, is amended by adding

  1 19 the following new subsection:

  1 20    NEW SUBSECTION.  5.  If applying for a REAL ID driver's

  1 21 license, provide necessary documentation as established by

  1 22 rule by the department.

  1 23    Sec. 4.  Section 321.189, subsection 2, Code Supplement

  1 24 2007, is amended by adding the following new paragraph:

  1 25    NEW PARAGRAPH.  cc.  REAL ID driver's licenses may contain

  1 26 additional information as required under rules of the

  1 27 department.

  1 28    Sec. 5.  Section 321.190, subsection 1, paragraphs a and d,

  1 29 Code 2007, are amended to read as follows:

  1 30    a.  The department shall, upon application and payment of

  1 31 the required fee, issue to an applicant a nonoperator's

  1 32 identification card.  To be valid the card shall bear a

  1 33 distinguishing number other than a social security number

  1 34 assigned to the cardholder, the full name, date of birth, sex,

  1 35 residence address, a physical description and a colored
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  2  1 photograph of the cardholder, the usual signature of the

  2  2 cardholder, and such other information as the department may

  2  3 require by rule.  An applicant for a nonoperator's

  2  4 identification card shall apply for the card in the manner

  2  5 provided in section 321.182, subsections 1 through 3.  If the

  2  6 application is for a REAL ID nonoperator's identification

  2  7 card, requirements under section 321.182, subsection 5, shall

  2  8 also apply.  The card shall be issued to the applicant at the

  2  9 time of application pursuant to procedures established by

  2 10 rule.  An applicant for a nonoperator's identification card

  2 11 who is required by 50 U.S.C. app. } 451 et seq. to register

  2 12 with the United States selective service system shall be

  2 13 registered by the department with the selective service system

  2 14 as provided in section 321.183.

  2 15    d.  The fee for a nonoperator's identification card shall

  2 16 be five dollars and the card shall be valid for a period of

  2 17 five years from the date of issuance.  A nonoperator's

  2 18 identification card shall be issued without expiration to

  2 19 anyone age seventy or over.  If an applicant for a

  2 20 nonoperator's identification card is a foreign national who is

  2 21 temporarily present in this state, the nonoperator's

  2 22 identification card shall be issued only for the length of

  2 23 time the foreign national is authorized to be present as

  2 24 determined by the department, not to exceed two years.  If an

  2 25 applicant for a REAL ID nonoperator's identification card is a

  2 26 foreign national who is temporarily present in this state, a

  2 27 REAL ID nonoperator's identification card shall be issued only

  2 28 for the length of time the foreign national is authorized to

  2 29 be present as verified by the department, not to exceed one

  2 30 year.  An issuance fee shall not be charged for a person whose

  2 31 driver's license or driving privilege has been suspended under

  2 32 section 321.210, subsection 1, paragraph "c".  The

  2 33 nonoperator's identification card fees shall be transmitted by

  2 34 the department to the treasurer of state who shall credit the

  2 35 fees to the road use tax fund.
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  3  1    The nonoperator's identification card fees shall be

  3  2 transmitted by the department to the treasurer of state who

  3  3 shall credit the fees to the road use tax fund.
  3  4    Sec. 6.  Section 321.190, Code 2007, is amended by adding

  3  5 the following new subsection:

  3  6    NEW SUBSECTION.  3.  REAL ID NONOPERATOR'S IDENTIFICATION

  3  7 CARD.

  3  8    a.  REAL ID nonoperator's identification cards may contain

  3  9 additional information as required pursuant to rules of the

  3 10 department.

  3 11    b.  Fees for REAL ID nonoperator's identification cards

  3 12 shall be adjusted to recover additional costs incurred for

  3 13 issuance of the REAL ID nonoperator's identification cards as

  3 14 established by the department by rule.

  3 15    Sec. 7.  Section 321.191, Code 2007, is amended by adding

  3 16 the following new subsection:

  3 17    NEW SUBSECTION.  11.  REAL ID DRIVER'S LICENSES.  Fees for

  3 18 REAL ID driver's licenses shall be adjusted to recover

  3 19 additional costs incurred for issuance of the REAL ID driver's

  3 20 licenses as established by the department by rule.

  3 21    Sec. 8.  Section 321.195, Code 2007, is amended to read as

  3 22 follows:

  3 23    321.195  DUPLICATE DRIVER'S LICENSES AND NONOPERATOR'S

  3 24 IDENTIFICATION CARDS.

  3 25    If a driver's license or nonoperator's identification card

  3 26 issued under this chapter is lost or destroyed, the person to

  3 27 whom the license or card was issued may, upon payment of a fee

  3 28 of three dollars for a driver's license or nonoperator's

  3 29 identification card, obtain a duplicate, or substitute, upon

  3 30 furnishing proof satisfactory to the department that the

  3 31 driver's license or nonoperator's identification card has been

  3 32 lost or destroyed.  A fee of one dollar shall be charged for

  3 33 the voluntary replacement of a driver's license or

  3 34 nonoperator's identification card.  Fees for duplicate REAL ID

  3 35 driver's licenses and duplicate REAL ID nonoperator's
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  4  1 identification cards shall be adjusted to recover additional

  4  2 costs incurred for issuance of the duplicate REAL ID driver's

  4  3 licenses and duplicate REAL ID nonoperator's identification

  4  4 cards as established by the department by rule.
  4  5    Sec. 9.  Section 321.196, subsection 1, Code 2007, is

  4  6 amended to read as follows:

  4  7    1.  Except as otherwise provided, a driver's license, other

  4  8 than an instruction permit, chauffeur's instruction permit, or

  4  9 commercial driver's instruction permit issued under section

  4 10 321.180, expires five years from the licensee's birthday

  4 11 anniversary occurring in the year of issuance if the licensee

  4 12 is between the ages of seventeen years eleven months and

  4 13 seventy years on the date of issuance of the license.  If the

  4 14 licensee is under the age of seventeen years eleven months or

  4 15 age seventy or over, the license is effective for a period of

  4 16 two years from the licensee's birthday anniversary occurring

  4 17 in the year of issuance.  A licensee whose license is

  4 18 restricted due to vision or other physical deficiencies may be

  4 19 required to renew the license every two years.  If a licensee

  4 20 is a foreign national who is temporarily present in this

  4 21 state, the license shall be issued only for the length of time

  4 22 the foreign national is authorized to be present as determined

  4 23 by the department, not to exceed two years.  If a licensee is

  4 24 a foreign national who is temporarily present in this state, a

  4 25 REAL ID driver's license shall be issued only for the length

  4 26 of time the foreign national is authorized to be present as

  4 27 verified by the department, not to exceed one year.
  4 28    Sec. 10.  Section 321.198, Code 2007, is amended by adding

  4 29 the following new unnumbered paragraph:

  4 30    NEW UNNUMBERED PARAGRAPH.  This section shall not apply to

  4 31 REAL ID driver's licenses.

  4 32    Sec. 11.  Section 321.199, Code 2007, is amended by adding

  4 33 the following new subsection:

  4 34    NEW SUBSECTION.  4.  Records of the department relating to

  4 35 the issuance of REAL ID driver's licenses and REAL ID
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  5  1 nonoperator's identification cards in accordance with rules

  5  2 adopted by the department.

  5  3    Sec. 12.  Section 321.192, Code 2007, is repealed.

  5  4                           EXPLANATION

  5  5    This bill provides rulemaking authority to the department

  5  6 of transportation to facilitate compliance with the federal

  5  7 REAL ID Act of 2005.  Pursuant to proposed federal rules, to

  5  8 be codified at 6 C.F.R. pt. 37, a state's driver's licenses

  5  9 and identification cards will not be accepted for certain

  5 10 federal purposes, such as boarding a plane or entering certain

  5 11 federal facilities, after May 11, 2008, unless the state

  5 12 applies for an extension of the May 11 deadline for compliance

  5 13 with the federal REAL ID Act.  In order to qualify for an

  5 14 extension, the state must establish a program for issuance of

  5 15 REAL ID driver's licenses and identification cards.  Rules

  5 16 authorized under the bill relate only to Iowa driver's

  5 17 licenses and nonoperator's identification cards that will be

  5 18 issued to be compliant with the federal REAL ID Act.  The new

  5 19 rules shall provide for the filing of records and retention of

  5 20 records, documentation that may be required of applicants,

  5 21 content of REAL ID driver's licenses and nonoperator's

  5 22 identification cards, and establishment of fees to cover costs

  5 23 incurred by the department.  Current law will continue to

  5 24 apply for driver's licenses and nonoperator's identification

  5 25 cards that are not issued to be compliant with the federal

  5 26 REAL ID Act.

  5 27    The bill provides definitions of "REAL ID driver's license"

  5 28 and "REAL ID nonoperator's identification card" to mean a

  5 29 driver's license or nonoperator's identification card issued

  5 30 in compliance with the federal REAL ID regulations.  The bill

  5 31 specifies that a REAL ID driver's license or nonoperator's

  5 32 identification card issued to a foreign national who is

  5 33 temporarily present in the state shall be issued only for the

  5 34 length of time the person is authorized to be present, not to

  5 35 exceed one year.  A provision under current law that extends
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  6  1 the validity of a military person's driver's license for six

  6  2 months following initial separation from military service is

  6  3 not applicable to a person with a REAL ID driver's license

  6  4 under the bill.  The bill repeals the department's authority

  6  5 to waive or refund fees if the department determines that the

  6  6 service standard for timely issuance of driver's licenses or

  6  7 nonoperator's identification cards has not been met or if an

  6  8 error on the license or identification card requires the

  6  9 applicant to return to a driver's license station operated by

  6 10 the department.

  6 11 LSB 6529HC 82

  6 12 dea/nh/8

 PRINT "[ /Dest /HSB754 /View [ /XYZ null 719.25 null ] /DEST pdfmark " HSB 754

House Study Bill 754 
                                       SENATE/HOUSE FILE       
                                       BY  (PROPOSED GOVERNOR'S BILL)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act establishing measures to increase Iowa's skilled workforce

  2    and providing appropriations and an applicability date.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 5714XL 82

  5 kh/nh/8
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  1  1    Section 1.  DEPARTMENT OF WORKFORCE DEVELOPMENT.  There is

  1  2 appropriated from the general fund of the state to the

  1  3 department of workforce development for the fiscal year

  1  4 beginning July 1, 2008, and ending June 30, 2009, the

  1  5 following amounts, or so much thereof as is necessary, to be

  1  6 used for the purposes designated:

  1  7    1.  STATEWIDE STANDARD SKILLS ASSESSMENT

  1  8    For development and administration of a statewide standard

  1  9 skills assessment to assess the employability skills of adult

  1 10 workers statewide and to provide instruction to department

  1 11 staff in the administration of the assessment in accordance

  1 12 with section 84A.5, subsection 1, as amended by this Act, if

  1 13 enacted:

  1 14 .................................................. $    500,000

  1 15    2.  INTEGRATED BASIC EDUCATION AND SKILLS TRAINING (I=BEST)

  1 16    For purposes of conducting integrated basic education and

  1 17 skills training demonstration projects with eligible community

  1 18 colleges to bring English as a second language and adult basic

  1 19 education instructors together with professional=technical

  1 20 instructors in the same classroom to provide students with

  1 21 contextualized remediation and English language services and

  1 22 occupational training at the same time, including salaries,

  1 23 support, maintenance, miscellaneous purposes, and for not more

  1 24 than the following full=time equivalent position:

  1 25 .................................................. $    500,000

  1 26 ............................................... FTEs       1.00

  1 27    The full=time equivalent position authorized in this

  1 28 subsection is allocated for purposes of employing one

  1 29 coordinator who, with the support of the department of

  1 30 education and other interested agencies, awards grants to five

  1 31 of Iowa's eligible community colleges in approved programs in

  1 32 career tracks that assist in solving the workforce shortage.

  1 33    3.  OFFENDER REENTRY PROGRAM

  1 34    For the development and administration of an offender

  1 35 reentry program to provide offenders with employment skills,
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  2  1 and for not more than the following full=time equivalent

  2  2 positions:

  2  3 .................................................. $    375,000

  2  4 ............................................... FTEs       2.00

  2  5    The department shall partner with the department of

  2  6 corrections to provide staff within the correctional

  2  7 facilities to improve offenders' abilities to find and retain

  2  8 productive employment.

  2  9    4.  WORKFORCE SHORTAGE RESEARCH

  2 10    For the development of statewide vacancy surveys and a

  2 11 workforce=needs assessment:

  2 12 .................................................. $    500,000

  2 13    The department shall develop statewide vacancy surveys and

  2 14 a workforce=needs assessment to identify the occupations that

  2 15 will face the most severe workforce shortages, and to identify

  2 16 the skills and preparation Iowans will need in order to be

  2 17 ready to fill these positions.

  2 18    Sec. 2.  NEW SECTION.  12D.12  LIFELONG LEARNING ACCOUNTS

  2 19 PROGRAM.

  2 20    1.  As used in this section and section 12D.13:

  2 21    a.  "Department" means the Iowa department of workforce

  2 22 development.

  2 23    b.  "Employee" means an individual who works for an

  2 24 employer on the average of twenty hours a week based on the

  2 25 previous six months.

  2 26    c.  "Employer" means the same as defined in section 422.4.

  2 27    2.  The trust shall establish, in coordination with the

  2 28 department, a lifelong learning accounts program to encourage

  2 29 employees and employers to save for training and retraining

  2 30 through the trust.

  2 31    3.  Employers and employees entering into an agreement with

  2 32 the trust may designate the account established pursuant to

  2 33 the agreement as a lifelong learning account.

  2 34    4.  The department shall document the process and outcomes

  2 35 in the establishment of lifelong learning accounts, and
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  3  1 prepare a report thereon, to be submitted to the general

  3  2 assembly twenty days prior to the convening of the regular

  3  3 session biennially with the first report submitted prior to

  3  4 the 2010 regular session.

  3  5    5.  The treasurer of state, after consultation with the

  3  6 department, shall adopt rules necessary to effectively carry

  3  7 out the provisions of this section.

  3  8    Sec. 3.  NEW SECTION.  12D.13  LIFELONG LEARNING ACCOUNT

  3  9 TAX CREDIT.

  3 10    1.  An employer shall be entitled to a lifelong learning

  3 11 account tax credit equal to fifty percent of the employer's

  3 12 annual aggregate lifelong learning account contributions made

  3 13 in the employer's tax year to the lifelong learning accounts

  3 14 established on behalf of the employer's employees.  The

  3 15 maximum annual contribution which qualifies for the credit is

  3 16 five hundred dollars per employee.

  3 17    2.  Any credit in excess of the tax liability shall be

  3 18 refunded with interest computed under section 422.25.  In lieu

  3 19 of claming a refund, a taxpayer may elect to have the

  3 20 overpayment shown on the taxpayer's final, completed return

  3 21 credited to the tax liability for the following tax year.

  3 22    3.  An individual may claim the tax credit allowed a

  3 23 partnership, limited liability company, S corporation, estate,

  3 24 or trust electing to have the income taxed directly to an

  3 25 individual.  The amount claimed by the individual shall be

  3 26 based upon the pro rata share of the individual's earnings of

  3 27 a partnership, limited liability company, S corporation,

  3 28 estate, or trust.

  3 29    Sec. 4.  Section 84A.5, subsection 1, paragraph a, Code

  3 30 Supplement 2007, is amended to read as follows:

  3 31    a.  The workforce development system shall strive to

  3 32 provide high quality services to its customers including

  3 33 workers, families, and businesses.  The department of

  3 34 workforce development shall maintain a common intake,

  3 35 assessment, and customer tracking system and to the extent
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  4  1 practical provide one=stop services to customers at workforce

  4  2 development centers and other service access points.  The

  4  3 department of workforce development shall administer a

  4  4 statewide standard skills assessment to assess the

  4  5 employability skills of adult workers statewide and shall

  4  6 instruct appropriate department staff in the administration of

  4  7 the assessment.  The assessment shall be included in the

  4  8 one=stop services provided to customers at workforce

  4  9 development centers and other service access points throughout

  4 10 the state.
  4 11    Sec. 5.  NEW SECTION.  422.11V  LIFELONG LEARNING ACCOUNT

  4 12 TAX CREDIT.

  4 13    The taxes imposed under this division, less the credits

  4 14 allowed under section 422.12, shall be reduced by a lifelong

  4 15 learning account tax credit authorized pursuant to section

  4 16 12D.13.

  4 17    Sec. 6.  Section 422.33, Code Supplement 2007, is amended

  4 18 by adding the following new subsection:

  4 19    NEW SUBSECTION.  25.  The taxes imposed under this division

  4 20 shall be reduced by a lifelong learning account tax credit

  4 21 authorized pursuant to section 12D.13.

  4 22    Sec. 7.  Section 422.60, Code Supplement 2007, is amended

  4 23 by adding the following new subsection:

  4 24    NEW SUBSECTION.  15.  The taxes imposed under this division

  4 25 shall be reduced by a lifelong learning account tax credit

  4 26 authorized pursuant to section 12D.13.

  4 27    Sec. 8.  NEW SECTION.  432.12L  LIFELONG LEARNING ACCOUNT

  4 28 TAX CREDIT.

  4 29    The tax imposed under this chapter shall be reduced by a

  4 30 lifelong learning account tax credit authorized pursuant to

  4 31 section 12D.13.

  4 32    Sec. 9.  Section 533.329, subsection 2, Code Supplement

  4 33 2007, is amended by adding the following new paragraph:

  4 34    NEW PARAGRAPH.  n.  The moneys and credits tax imposed

  4 35 under this section shall be reduced by a lifelong learning
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  5  1 account tax credit authorized pursuant to section 12D.13.

  5  2    Sec. 10.  APPLICABILITY DATE.  The sections of this Act

  5  3 enacting sections 12D.12, 12D.13, and 422.11V; section 422.33,

  5  4 subsection 25; section 422.60, subsection 15; section 432.12L;

  5  5 and section 533.329, subsection 2, paragraph "n", apply to tax

  5  6 years ending after the effective date of this Act.

  5  7                           EXPLANATION

  5  8    This bill provides for the establishment of measures to

  5  9 increase Iowa's skilled workforce, including a statewide

  5 10 standard skills assessment, integrated basic education and

  5 11 skills training, and lifelong learning accounts.  The bill

  5 12 makes appropriations for FY 2008=2009 from the general fund of

  5 13 the state to the department of workforce development to

  5 14 support various measures, including an offender reentry

  5 15 program and workforce research, and provides for a refundable

  5 16 tax credit to encourage employees and their employers to save

  5 17 for worker training and retraining.

  5 18    LIFELONG LEARNING ACCOUNTS PROGRAM.  The bill directs the

  5 19 treasurer of state, in coordination with the department of

  5 20 workforce development, to establish a lifelong learning

  5 21 accounts program within the Iowa educational savings plan

  5 22 trust.  The purpose of the program is to encourage employees

  5 23 and their employers to save for worker training and

  5 24 retraining.

  5 25    The bill provides a refundable tax credit for the employer

  5 26 for contributions to an employee's account equal to 50 percent

  5 27 of the first $500 of the employer's contributions made during

  5 28 the employer's tax year.

  5 29    The tax credit may be used to reduce the tax liability

  5 30 under the individual and corporate income, franchise,

  5 31 insurance premiums, and moneys and credits taxes.

  5 32    These provisions apply to tax years ending after the

  5 33 effective date of the bill.

  5 34    STATEWIDE STANDARD SKILLS ASSESSMENT.  The bill requires

  5 35 the department of workforce development, in consultation with
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  6  1 the departments of education and economic development,

  6  2 postsecondary institutions, economic developers, and business

  6  3 representatives, to develop, implement, and modify as

  6  4 necessary a statewide standard skills assessment to assess the

  6  5 employability skills of adult workers statewide, and to

  6  6 instruct appropriate department staff in the administration of

  6  7 the assessment.  The bill appropriates $500,000 for

  6  8 development and administration of the assessment.

  6  9    INTEGRATED BASIC EDUCATION AND SKILLS TRAINING.  The bill

  6 10 appropriates $500,000 for purposes of conducting integrated

  6 11 basic education and skills training demonstration projects

  6 12 with eligible community colleges to bring English as a second

  6 13 language and adult basic education instructors together with

  6 14 professional=technical instructors in the same classroom to

  6 15 provide students with contextualized remediation and English

  6 16 language services and occupational training at the same time.

  6 17 The bill provides for the employment of a coordinator who,

  6 18 with the support of the department of education and other

  6 19 interested agencies, can award grants to five of Iowa's

  6 20 eligible community colleges in approved programs in career

  6 21 tracks that assist in solving the workforce shortage.

  6 22    OFFENDER REENTRY PROGRAM.  The bill appropriates $375,000

  6 23 for development and administration of a program to provide

  6 24 offenders with employment skills.  The bill requires the

  6 25 department to partner with the department of corrections to

  6 26 provide staff within the correctional facilities to improve

  6 27 offenders' abilities to find and retain employment.

  6 28    WORKFORCE SHORTAGE RESEARCH.  The bill appropriates

  6 29 $500,000 to develop statewide vacancy surveys and a

  6 30 workforce=needs assessment to identify the occupations that

  6 31 will face shortages and identify the skills and preparation

  6 32 needed to fill the positions.

  6 33 LSB 5714XL 82

  6 34 kh/nh/8.2
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    Passed House, Date                Passed Senate,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act establishing the office of consumer advocate on insurance.

  2 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  3 TLSB 6527YC 82

  4 av/rj/14
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  1  1    Section 1.  NEW SECTION.  507F.1  CONSUMER ADVOCATE ON

  1  2 INSURANCE == APPOINTMENT == POLITICAL ACTIVITY == REMOVAL.

  1  3    1.  The attorney general shall appoint a competent attorney

  1  4 to the office of consumer advocate on insurance.  The

  1  5 appointment is subject to senate confirmation in accordance

  1  6 with section 2.32.  The advocate's term of office is for four

  1  7 years.  The term begins and ends as set forth in section

  1  8 69.19.

  1  9    2.  If a vacancy occurs in the office of consumer advocate

  1 10 on insurance, the vacancy shall be filled for the unexpired

  1 11 term in the same manner as an original appointment.

  1 12    3.  The consumer advocate on insurance shall devote the

  1 13 advocate's entire time to the duties of the office.  During

  1 14 the advocate's term of office the advocate shall not be a

  1 15 member of a political committee, shall not contribute to a

  1 16 political campaign fund other than through the income tax

  1 17 checkoff for contributions to the Iowa election campaign fund

  1 18 and the presidential election campaign fund, and shall not

  1 19 take part in political campaigns or be a candidate for a

  1 20 political office.

  1 21    4.  The attorney general may remove the consumer advocate

  1 22 on insurance for malfeasance or nonfeasance in office, or for

  1 23 any cause which renders the advocate ineligible for

  1 24 appointment, or incapable or unfit to discharge the duties of

  1 25 the advocate's office.  The advocate's removal, when so made,

  1 26 is final.

  1 27    Sec. 2.  NEW SECTION.  507F.2  DUTIES.

  1 28    The office of the consumer advocate on insurance shall:

  1 29    1.  Adopt rules pursuant to chapter 17A and perform other

  1 30 duties necessary to the administration of this chapter.

  1 31    2.  Investigate the legality of all rates, charges, rules,

  1 32 regulations, and practices of all persons under the

  1 33 jurisdiction of the insurance division, and institute civil

  1 34 proceedings before the insurance division or any court to

  1 35 correct any illegality on the part of any person.  In any
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  2  1 investigation, the person acting for the office of the

  2  2 consumer advocate on insurance shall have the power to request

  2  3 the commissioner of insurance to issue subpoenas, compel the

  2  4 attendance and testimony of witnesses, and the production of

  2  5 papers, books, and documents.

  2  6    3.  Make recommendations to the general assembly regarding

  2  7 insurance regulation.

  2  8    4.  Make recommendations to the insurance division or any

  2  9 other governmental agency which has an impact on insurance

  2 10 regulation in the state through rulemaking and review and, if

  2 11 the advocate deems it to be in the public interest, appeal the

  2 12 rulemaking or contested case decisions of the insurance

  2 13 division or any other governmental agency which has an impact

  2 14 on insurance regulation in the state.

  2 15    5.  Represent the interests of the public relating to

  2 16 insurance reform, coverage, and rates where action is

  2 17 necessary for the protection of public rights.

  2 18    6.  Institute judicial review of final or interlocutory

  2 19 actions of the insurance division if the review is deemed to

  2 20 be in the public interest.

  2 21    7.  Act as attorney for and represent all consumers

  2 22 generally and the public generally in all proceedings before

  2 23 the insurance division, federal and state agencies, and

  2 24 related judicial review proceedings and appeals.

  2 25    8.  Appear for all consumers generally and the public

  2 26 generally in all actions instituted in any state or federal

  2 27 court which involve the validity of a rule, regulation, or

  2 28 order of the insurance division.

  2 29    9.  Appear and participate as a party in the name of the

  2 30 office of consumer advocate on insurance in the performance of

  2 31 the duties of the office.

  2 32    Sec. 3.  NEW SECTION.  507F.3  OFFICE == EMPLOYEES ==

  2 33 EXPENSES.

  2 34    1.  The office of the consumer advocate on insurance shall

  2 35 be located within the office of the attorney general.
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  3  1 Administrative support services shall be provided to the

  3  2 consumer advocate by the office of the attorney general.

  3  3    2.  The consumer advocate on insurance may employ

  3  4 attorneys, legal assistants, secretaries, clerks, and other

  3  5 employees the consumer advocate on insurance finds necessary

  3  6 for the full and efficient discharge of the duties and

  3  7 responsibilities of the office.  The consumer advocate on

  3  8 insurance may employ consultants as expert witnesses or

  3  9 technical advisors pursuant to contract as the advocate finds

  3 10 necessary for the full and efficient discharge of the duties

  3 11 of the office.  Employees of the consumer advocate on

  3 12 insurance, other than the advocate, are subject to merit

  3 13 employment, except as provided in section 8A.412.

  3 14    3.  The salary of the consumer advocate on insurance shall

  3 15 be fixed by the attorney general within the salary range set

  3 16 by the general assembly.  The appropriation for the office of

  3 17 consumer advocate on insurance shall be a separate line item

  3 18 contained in the appropriation from the general fund of the

  3 19 state to the department of justice.

  3 20    Sec. 4.  NEW SECTION.  507F.4  INSURANCE DIVISION RECORDS.

  3 21    The consumer advocate on insurance has free access to all

  3 22 the files, records, and documents in the office of the

  3 23 insurance division except:

  3 24    1.  Personal information in confidential personnel records

  3 25 of the insurance division.

  3 26    2.  Records which represent and constitute the work product

  3 27 of the general counsel of the insurance division where the

  3 28 records relate to a proceeding before the division in which

  3 29 the consumer advocate on insurance is a party or a proceeding

  3 30 in any state or federal court in which both the division and

  3 31 the consumer advocate on insurance are parties.

  3 32    3.  Insurer information of a confidential nature which

  3 33 could jeopardize an insurer's competitive status and is

  3 34 provided by an insurer to the division.  However, such

  3 35 information shall be provided to the consumer advocate on
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  4  1 insurance by the insurance division, if the division

  4  2 determines it to be in the public interest.

  4  3    Sec. 5.  NEW SECTION.  507F.5  SERVICE.

  4  4    The consumer advocate on insurance is entitled to receive

  4  5 service of all documents required by statute or rule to be

  4  6 served on parties in proceedings before the insurance division

  4  7 and all notices, petitions, applications, complaints, answers,

  4  8 motions, and other pleadings filed pursuant to statute or rule

  4  9 with the division.

  4 10    Sec. 6.  NEW SECTION.  507F.6  CONSUMER ADVOCATE ON

  4 11 INSURANCE ADVISORY COMMITTEE.

  4 12    The attorney general shall appoint seven members to a

  4 13 consumer advocate on insurance advisory committee to meet at

  4 14 the request of the consumer advocate on insurance for

  4 15 consultation regarding the protection of public rights in

  4 16 insurance regulation.  A member shall be appointed from each

  4 17 congressional district with the appointee residing within the

  4 18 district at the time of the appointment.  The remaining

  4 19 appointees shall be members at large.  Members who represent

  4 20 various sectors of the general public shall be appointed and

  4 21 appointments shall be made in compliance with sections 69.16

  4 22 and 69.16A.  The members shall serve four=year terms and their

  4 23 appointments are not subject to confirmation by the senate.  A

  4 24 vacancy shall be filled in the same manner as the original

  4 25 appointment for the unexpired portion of the member's term.

  4 26 Members of the committee shall serve without compensation, but

  4 27 shall be reimbursed for actual expenses from funds

  4 28 appropriated to the office of the consumer advocate on

  4 29 insurance.

  4 30                           EXPLANATION

  4 31    This bill establishes the position of consumer advocate on

  4 32 insurance to be appointed by the attorney general and to be

  4 33 located in the office of the attorney general.  The bill

  4 34 establishes the duties of the consumer advocate on insurance

  4 35 and the terms of office of the consumer advocate, provides for
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  5  1 the employment of staff by the office of the consumer

  5  2 advocate, and provides for the appointment of an advisory

  5  3 committee to the consumer advocate on insurance.

  5  4 LSB 6527YC 82

  5  5 av/rj/14
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    Passed House, Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act providing for restrictions relating to cancellation

  2    provisions applicable to cellular telephone service contracts.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6551HC 82

  5 rn/nh/14
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  1  1    Section 1.  Section 537.1301, subsection 13, paragraph a,

  1  2 unnumbered paragraph 1, Code 2007, is amended to read as

  1  3 follows:

  1  4    Except as provided in paragraph "b" paragraphs "b" and "c",

  1  5 a consumer credit sale is a sale of goods, services, or an

  1  6 interest in land in which all of the following are applicable:

  1  7    Sec. 2.  Section 537.1301, subsection 13, Code 2007, is

  1  8 amended by adding the following new paragraph:

  1  9    NEW PARAGRAPH.  c.  Notwithstanding paragraph "a", a

  1 10 cellular telephone service contract pursuant to which charges

  1 11 are incurred and billed on a month=to=month basis shall

  1 12 constitute a consumer credit sale strictly for purposes of the

  1 13 cancellation provisions of section 537.3310.

  1 14    Sec. 3.  Section 537.3310, subsection 1, Code 2007, is

  1 15 amended to read as follows:

  1 16    1.  In a consumer credit transaction, other than a consumer

  1 17 rental purchase agreement, if performance by a creditor is by

  1 18 delivery of goods, services, or both, in four or more

  1 19 installments, either on demand of the consumer or by

  1 20 prearranged scheduled performance, or if performance is by a

  1 21 cellular telephone service provider by delivery of goods,

  1 22 services, or both on a month=to=month basis whereby charges

  1 23 are incurred and billed on a month=to=month basis, the

  1 24 consumer may cancel the obligation with respect to that part

  1 25 which has not been performed on the date of cancellation.

  1 26    Sec. 4.  Section 537.3310, Code 2007, is amended by adding

  1 27 the following new subsection:

  1 28    NEW SUBSECTION.  6.  In a consumer credit transaction

  1 29 consisting of a cellular telephone service contract as

  1 30 specified in subsection 1, the maximum early termination

  1 31 penalty or cancellation fee which may be imposed is an amount

  1 32 equivalent to the charges due and payable on a monthly basis.

  1 33                           EXPLANATION

  1 34    This bill imposes restrictions relating to cancellation

  1 35 provisions applicable to cellular telephone service contracts.
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  2  1    The bill provides that a cellular telephone service

  2  2 contract pursuant to which charges are incurred and billed on

  2  3 a month=to=month basis falls within the definition of a

  2  4 consumer credit sale set forth in Code section 537.1307.  The

  2  5 bill states, however, that the definition extends to such

  2  6 cellular telephone service contracts strictly for purposes of

  2  7 applying cancellation provisions contained in Code section

  2  8 537.3310.  Accordingly, a consumer subject to a cellular

  2  9 telephone service contract would have the right to cancel an

  2 10 obligation with respect to that part of the obligation which

  2 11 has not been performed on the date of cancellation, a creditor

  2 12 would be entitled to recover only that part of the cash price

  2 13 and charges attributable to the part of the obligation which

  2 14 has already been performed, and cancellation would be

  2 15 effective when the consumer mails or delivers a written notice

  2 16 of cancellation.

  2 17    The bill provides that the maximum early termination

  2 18 penalty or cancellation fee which can be imposed with regard

  2 19 to a cellular telephone service contract is an amount

  2 20 equivalent to the charges due and payable on a monthly basis.

  2 21 LSB 6551HC 82

  2 22 rn/nh/14
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                                            CHAIRPERSON SWAIM)

    Passed House,  Date               Passed Senate, Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act concerning patient access to the patient's health care

  2    records relating to appeals regarding eligibility for certain

  3    public benefits programs and providing a civil penalty.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6525YC 82

  6 rh/nh/5
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  1  1    Section 1.  Section 622.10, Code Supplement 2007, is

  1  2 amended by adding the following new subsection:

  1  3    NEW SUBSECTION.  4A.  a.  At any time, upon a written

  1  4 request from a patient, a former patient, a patient's

  1  5 representative, or a patient's attorney, accompanied by a

  1  6 legally sufficient patient's waiver and proof that the records

  1  7 are necessary to support an appeal regarding eligibility for

  1  8 benefits from a public benefit program, any physician or

  1  9 surgeon, physician assistant, advanced registered nurse

  1 10 practitioner, mental health professional, hospital, nursing

  1 11 home, or other person, entity, facility, or organization that

  1 12 furnishes, bills for, or is paid for health care in the normal

  1 13 course of business, shall provide copies of the relevant

  1 14 portion of the patient's records or images to the requestor

  1 15 within thirty days of receipt of the written request.  Such

  1 16 benefits shall include social security disability insurance

  1 17 benefits, supplemental security income for the aged, blind,

  1 18 and disabled benefits, and veterans' disability benefits.  For

  1 19 purposes of this subsection, "relevant portion of the

  1 20 patient's records or images" means those records regarding

  1 21 services rendered to the patient during the time period

  1 22 beginning with the date of the patient's alleged onset date of

  1 23 disability up to and including the date that a final

  1 24 determination is made by the public benefits program with

  1 25 which the patient's application is pending.

  1 26    b.  Fees shall be charged for the costs of producing such

  1 27 copies or images but such fees shall not exceed the following:

  1 28    (1)  Except as provided in subparagraphs (2) and (3), a fee

  1 29 may be charged for the cost of producing copies of a patient's

  1 30 records or images but the fee shall not exceed thirty=five

  1 31 dollars per request.

  1 32    (2)  For electronically scanned or produced records or

  1 33 images, the actual cost of the materials and supplies incurred

  1 34 in producing the physical media in which the electronic

  1 35 records or images are stored, or ten dollars per physical
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  2  1 media necessary to hold the data, whichever is less.

  2  2    (3)  For images provided in a nonelectronic format

  2  3 including but not limited to X rays, diagnostic images,

  2  4 photographs, or other graphic image records, the actual cost

  2  5 of materials and supplies used to produce the copies of such

  2  6 images, or ten dollars per item, whichever is less.

  2  7    (4)  If applicable, the actual cost of postage or delivery

  2  8 charges incurred may be added to the amounts charged in

  2  9 subparagraphs (2) and (3).

  2 10    c.  Fees charged pursuant to this subsection are not

  2 11 subject to a sales or use tax.  A physician or surgeon,

  2 12 physician assistant, advanced registered nurse practitioner,

  2 13 mental health professional, hospital, nursing home, or other

  2 14 person, entity, facility, or organization providing the

  2 15 records or images may require payment in advance if an

  2 16 itemized statement demanding such is provided to the

  2 17 requesting party within fifteen days of the request.  Upon a

  2 18 timely request for payment in advance, the time for providing

  2 19 the records or images shall be extended until the greater of

  2 20 thirty days from the date of the original request or ten days

  2 21 from the receipt of payment.

  2 22    d.  A physician or surgeon, physician assistant, advanced

  2 23 registered nurse practitioner, mental health professional,

  2 24 hospital, nursing home, or other person, entity, facility, or

  2 25 organization that furnishes, bills for, or is paid for health

  2 26 care in the normal course of business, shall not withhold

  2 27 patient records requested pursuant to this subsection due to

  2 28 an unpaid bill for health care services.  A person or entity

  2 29 who willfully withholds patient records because of an unpaid

  2 30 bill shall be subject to a civil penalty of not more than one

  2 31 hundred fifty dollars.

  2 32                           EXPLANATION

  2 33    This bill relates to patient access to the patient's health

  2 34 care records relating to appeals regarding eligibility for

  2 35 certain public benefits programs and provides for a civil
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  3  1 penalty.

  3  2    The bill provides that at any time, upon a written request

  3  3 from a patient, a patient's representative, or a patient's

  3  4 attorney, any physician or surgeon, physician assistant,

  3  5 advanced registered nurse practitioner, mental health

  3  6 professional, hospital, nursing home, or other person, entity,

  3  7 facility, or organization that furnishes, bills for, or is

  3  8 paid for health care in the normal course of business, shall

  3  9 provide copies of the relevant portion of the patient's

  3 10 records or images to the requestor within 30 days of receipt

  3 11 of the written request and proof that the records are

  3 12 necessary to support an appeal regarding eligibility for

  3 13 benefits from a public benefit program.  Such benefits shall

  3 14 include social security disability insurance benefits,

  3 15 supplemental security income for the aged, blind, and disabled

  3 16 benefits, and veterans' disability benefits.  For purposes of

  3 17 this subsection, "relevant portion of the patient's records or

  3 18 images" means those records regarding services rendered to the

  3 19 patient during the time period beginning with the date of the

  3 20 patient's alleged onset date of disability up to and including

  3 21 the date that a final determination is made by the public

  3 22 benefits program with which the patient's application is

  3 23 pending.

  3 24    The bill provides that certain fees shall be charged for

  3 25 the costs of producing such copies or images, including

  3 26 electronically scanned images and images provided in a

  3 27 nonelectronic format.  In addition, postage or delivery

  3 28 charges may be included in the fees.  The bill provides that

  3 29 the fees charged are not subject to a sales or use tax.

  3 30    The bill provides that a physician or surgeon, physician

  3 31 assistant, advanced registered nurse practitioner, mental

  3 32 health professional, hospital, nursing home, or other person,

  3 33 entity, facility, or organization that furnishes, bills for,

  3 34 or is paid for health care in the normal course of business,

  3 35 shall not withhold patient records due to an unpaid bill for
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  4  1 health care services and such persons or entities who

  4  2 willfully withhold patient records because of an unpaid bill

  4  3 shall be subject to a civil penalty of not more than $150.

  4  4 LSB 6525YC 82

  4  5 rh/nh/5
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     1  1    Amend Senate File 2134 as follows:

     1  2 #1.  Page 1, line 4, by striking the words

     1  3 <executive commissioners,> and inserting the

     1  4 following:  <commissioners, executive>.

     1  5 #2.  Page 1, line 8, by striking the words

     1  6 <executive commissioners,> and inserting the

     1  7 following:  <commissioners, executive>.

     1  8 #3.  Page 1, line 25, by striking the word <a> and

     1  9 inserting the following:  <an executive>.

     1 10 #4.  Page 1, line 27, by inserting after the word

     1 11 <the> the following:  <executive>.

     1 12 #5.  Page 1, line 31, by striking the word <a> and

     1 13 inserting the following:  <an executive>.

     1 14 #6.  Page 1, line 34, by striking the word

     1 15 <executive> and inserting the following:  <executive>.

     1 16 #7.  Page 2, line 4, by striking the word <a> and

     1 17 inserting the following:  <an executive>.

     1 18 #8.  Page 2, line 11, by striking the words <an

     1 19 executive a> and inserting the following:  <an

     1 20 executive>.

     1 21 #9.  Page 2, line 12, by striking the word

     1 22 <executive> and inserting the following:  <executive>.

     1 23 #10.  Page 2, line 17, by striking the word

     1 24 <executive> and inserting the following:  <executive>.

     1 25 #11.  Page 2, line 20, by striking the word

     1 26 <executive> and inserting the following:  <executive>.

     1 27 #12.  Page 2, line 26, by inserting after the word

     1 28 <the> the following:  <executive>.

     1 29 #13.  Page 3, line 7, by striking the words <an

     1 30 executive a> and inserting the following:  <an

     1 31 executive>.

     1 32 #14.  Title page, by inserting after the word

     1 33 <members,> the following:  <executive>.

     1 34

     1 35

     1 36                               
     1 37 STEVE WARNSTADT

     1 38 SF 2134.501 82

     1 39 md/rj/20214
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                                    S.C.R. ________ H.C.R. ________

  1  1          SENATE CONCURRENT RESOLUTION NO.    
  1  2              BY  COMMITTEE ON AGRICULTURE

  1  3                 (SUCCESSOR TO SSB 3230)

  1  4 A Concurrent Resolution urging the United States

  1  5    Environmental Protection Agency to take all actions

  1  6    necessary to provide American consumers with the

  1  7    opportunity to use higher ethanol blended gasoline

  1  8    for general use in conventional engines.

  1  9    WHEREAS, the State of Iowa is the leading producer

  1 10 of corn in the United States, with over 2.5 billion

  1 11 bushels harvested in 2007, the largest harvested crop

  1 12 in the history of Iowa; and

  1 13    WHEREAS, the State of Iowa is the leading producer

  1 14 of ethanol in the United States, with nearly 2 billion

  1 15 gallons produced in 2007, the largest annual ethanol

  1 16 supply produced in the history of Iowa; and

  1 17    WHEREAS, from 1991 it has been the policy of the

  1 18 State of Iowa, as codified in Iowa Code chapter 159A,

  1 19 to encourage the development and use of fuels and

  1 20 coproducts derived from agricultural commodities in

  1 21 order to increase the production and consumption of

  1 22 renewable sources of energy, to reduce dependency upon

  1 23 petroleum products, and to reduce atmospheric

  1 24 contamination from the combustion of fossil fuels; and

  1 25    WHEREAS, studies funded or supported by the Energy

  1 26 Foundation, National Science Foundation, and Renewable

  1 27 Fuels Association, as well as a literature review

  1 28 commissioned by the Governor's Ethanol Coalition, all

  1 29 confirm that ethanol is an environmentally sound

  1 30 alternative to fossil fuels; and

Senate Concurrent Resolution 102 - Introduced continued

  2  1    WHEREAS, a recent study cosponsored by the United

  2  2 States Department of Energy and the American Coalition

  2  3 for Ethanol, and conducted by the University of North

  2  4 Dakota Energy and Environmental Research Center, and

  2  5 the Minnesota Center for Automotive Research, provides

  2  6 evidence that fuel mileage increases and motor fuel

  2  7 emissions decrease when motor vehicles operate using

  2  8 increased volumes of ethanol blended with gasoline;

  2  9 and

  2 10    WHEREAS, the Minnesota Department of Agriculture is

  2 11 leading an effort to establish the scientific basis

  2 12 required by the United States Environmental Protection

  2 13 Agency to provide a waiver of relevant standards

  2 14 promulgated by the agency under the federal Clean Air

  2 15 Act, including but not limited to 42 U.S.C. } 7545 and

  2 16 40 C.F.R. pt. 80 for the sale of gasoline containing a

  2 17 higher than 10 percent volume of ethanol for general

  2 18 use in gasoline=powered engines; NOW THEREFORE,

  2 19    BE IT RESOLVED BY THE SENATE, THE HOUSE OF

  2 20 REPRESENTATIVES CONCURRING, That the Iowa General

  2 21 Assembly urges the United States Environmental

  2 22 Protection Agency to actively support all research and

  2 23 development needed to make higher ethanol blended

  2 24 gasoline, such as E=15, E=20, or E=30, immediately

  2 25 available to American consumers; and

  2 26    BE IT FURTHER RESOLVED, That the Iowa General

  2 27 Assembly urges the United States Environmental

  2 28 Protection Agency to immediately commission and

  2 29 complete all studies needed to determine issues

  2 30 regarding health, the environment, and engine
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  3  1 performance using higher ethanol blended gasoline; and

  3  2    BE IT FURTHER RESOLVED, That the Iowa General

  3  3 Assembly urges the United States Environmental

  3  4 Protection Agency to immediately review and approve an

  3  5 application to be submitted by the State of Minnesota

  3  6 and the Renewable Fuels Association for a waiver to

  3  7 allow consumers to immediately use higher ethanol

  3  8 blended gasoline for general use in conventional

  3  9 engines; and

  3 10    BE IT FURTHER RESOLVED, That a suitable copy of

  3 11 this Resolution be sent to the President of the United

  3 12 States, and the Administrator of the United States

  3 13 Environmental Protection Agency; and

  3 14    BE IT FURTHER RESOLVED, That suitable copies of

  3 15 this Resolution be sent to the President of the United

  3 16 States Senate; the Speaker of the United States House

  3 17 of Representatives; the Chairperson of the United

  3 18 States Senate Committee on Agriculture, Nutrition and

  3 19 Forestry; the Chairperson of the United States House

  3 20 of Representatives Committee on Agriculture; the

  3 21 Secretary of the United States Department of

  3 22 Agriculture; and the members of Iowa's congressional

  3 23 delegation; and

  3 24    BE IT FURTHER RESOLVED, That a suitable copy of

  3 25 this Resolution be sent to the Governor of the State

  3 26 of Minnesota.

  3 27 LSB 6188SV 82

  3 28 da/rj/5
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                                       SENATE FILE       
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    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act providing for the procurement of designated biobased

  2    products by state government.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6102XS 82

  5 da/nh/5
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  1  1    Section 1.  Section 8A.311, subsection 14, Code Supplement

  1  2 2007, is amended by adding the following paragraph:

  1  3    NEW PARAGRAPH.  c.  The procurement of designated biobased

  1  4 products in accordance with the requirements of section

  1  5 8A.317.

  1  6    Sec. 2.  NEW SECTION.  8A.317  STATE PURCHASES ==

  1  7 DESIGNATED BIOBASED PRODUCTS.

  1  8    1.  As used in this section, unless the context otherwise

  1  9 requires:

  1 10    a.  "Biobased material" means the same as defined in

  1 11 section 469.31.

  1 12    b.  "Designated biobased product" means a biobased product

  1 13 as defined in section 469.31, and includes a product

  1 14 determined by the United States department of agriculture to

  1 15 be a commercial or industrial product, other than food or

  1 16 feed, that is composed, in whole or in significant part, of

  1 17 biological products, including renewable domestic agricultural

  1 18 materials including plant, animal, and marine materials, or

  1 19 forestry materials as provided in 7 U.S.C. } 8102.

  1 20    2.  The department shall do all of the following:

  1 21    a.  Develop procedures and specifications for the purchase

  1 22 of designated biobased products.  The department may develop

  1 23 specifications after consulting guidelines or regulations

  1 24 promulgated by the United States department of agriculture

  1 25 pursuant to section 7 U.S.C. } 8102.

  1 26    b.  Require that a purchase of a designated biobased

  1 27 product be made from the seller whose designated biobased

  1 28 product contains the greatest percentage of biobased

  1 29 materials, unless any of the following applies:

  1 30    (1)  The designated biobased product is not available

  1 31 within a reasonable period of time or in quantities necessary

  1 32 or in container sizes appropriate to meet a state agency's

  1 33 needs.

  1 34    (2)  The designated biobased product does not meet

  1 35 performance requirements or standards recommended by a
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  2  1 manufacturer, including any warranty requirements.

  2  2    (3)  The designated biobased product is available only at a

  2  3 cost greater than one hundred five percent of the cost of

  2  4 comparable products which are not biobased.

  2  5    c.  Establish and maintain a preference program for

  2  6 procuring the maximum content of biobased materials in

  2  7 biobased products.  The preference program shall include but

  2  8 is not limited to all of the following:

  2  9    (1)  The inclusion of preferences for designated biobased

  2 10 products in publications used to solicit bids from suppliers.

  2 11    (2)  The provision of a description of the preference

  2 12 program at bidders' conferences.

  2 13    (3)  Discussion of the preference program in requests for

  2 14 proposals or invitations to bid.

  2 15    (4)  Efforts to inform industry trade associations about

  2 16 the preference program.

  2 17    3.  This section does not apply to a biobased product which

  2 18 is subject to requirements for procurement in another

  2 19 provision of this chapter including but not limited to any of

  2 20 the following:

  2 21    a.  Soybean=based ink as provided in section 8A.315.

  2 22    b.  Degradable loose foam packing material manufactured

  2 23 from grain starches or other renewable resources as provided

  2 24 in section 8A.315.

  2 25    c.  A biobased hydraulic fluid, grease, or other industrial

  2 26 lubricant as provided in section 8A.316.

  2 27    Sec. 3.  Section 216B.3, Code Supplement 2007, is amended

  2 28 by adding the following new subsection:

  2 29    NEW SUBSECTION.  17A.  Give preference to purchasing

  2 30 designated biobased products in the same manner as provided in

  2 31 section 8A.317.

  2 32    Sec. 4.  NEW SECTION.  260C.19C  PURCHASE OF DESIGNATED

  2 33 BIOBASED PRODUCTS.

  2 34    The board of directors providing services to a merged area

  2 35 shall give preference to purchasing designated biobased
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  3  1 products in the same manner as provided in section 8A.317.

  3  2    Sec. 5.  NEW SECTION.  262.25C  PURCHASE OF DESIGNATED

  3  3 BIOBASED PRODUCTS.

  3  4    The state board of regents and institutions under the

  3  5 control of the board purchasing products shall give preference

  3  6 to purchasing designated biobased products in the same manner

  3  7 as provided in section 8A.317.

  3  8    Sec. 6.  Section 307.21, subsection 4, paragraph b, Code

  3  9 Supplement 2007, is amended by adding the following new

  3 10 subparagraph:

  3 11    (5)  Give preference to purchasing designated biobased

  3 12 products in the same manner as provided in section 8A.317.

  3 13    Sec. 7.  NEW SECTION.  904.312C  PURCHASE OF DESIGNATED

  3 14 BIOBASED PRODUCTS.

  3 15    The department shall give preference to purchasing

  3 16 designated biobased products in the same manner as provided in

  3 17 section 8A.317.

  3 18                           EXPLANATION

  3 19    This bill provides that when purchasing products, the

  3 20 department of administrative services, other state agencies,

  3 21 and the board of directors of a merged area, must give a

  3 22 preference to purchasing designated biobased products

  3 23 according to procedures and specifications after consulting

  3 24 with guidelines or regulations for biobased products

  3 25 promulgated by the United States department of agriculture.

  3 26 The bill is similar to provisions applicable to biobased

  3 27 hydraulic fluids, greases, and other industrial lubricants.

  3 28    The bill provides that the purchase must be based on the

  3 29 greatest percentage of biobased materials contained in the

  3 30 designated biobased product unless an exception applies (the

  3 31 product is not available, it does not meet performance

  3 32 requirements of a manufacturer, or is prohibitively

  3 33 expensive).  The bill requires the establishment of a

  3 34 preference program for procuring the maximum content of

  3 35 biobased materials in designated biobased products, which
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  4  1 includes advertising and soliciting bids for such products.

  4  2    The bill does not apply to the procurement of designated

  4  3 biobased products which are subject to preexisting

  4  4 requirements, including soybean=based ink, degradable loose

  4  5 foam packing material manufactured from grain starches or

  4  6 other renewable resources, and biobased hydraulic fluid,

  4  7 grease, or other industrial lubricant.

  4  8    The bill amends provisions in Code chapters affecting state

  4  9 agencies having procurement authority independent of the

  4 10 department of administrative services, including the

  4 11 department for the blind, community colleges, institutions

  4 12 under the direction of the state board of regents, the

  4 13 department of transportation, and the department of

  4 14 corrections.

  4 15 LSB 6102XS 82

  4 16 da/nh/5
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                                      A BILL FOR
  1 An Act creating a supplementary weighting plan for school

  2    districts that have enrolled students residing in group foster

  3    care facilities and residential substance abuse treatment

  4    program facilities.
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  1  1    Section 1.  Section 257.11, Code Supplement 2007, is

  1  2 amended by adding the following new subsection:

  1  3    NEW SUBSECTION.  7A.  a.  In order to provide additional

  1  4 funds for a school district with enrolled students in a group

  1  5 foster care facility operated by an agency, as defined in

  1  6 section 237.1, and licensed pursuant to section 237.4 or a

  1  7 residential substance abuse treatment program facility

  1  8 licensed pursuant to section 125.13, each student residing in

  1  9 a group foster care facility or residential substance abuse

  1 10 treatment program facility who is enrolled in the district

  1 11 where the facility is located shall be assigned an additional

  1 12 weighting of forty=five hundredths.  The supplementary

  1 13 weighting shall be calculated by the department of management.

  1 14    b.  (1)  The department of human services shall provide the

  1 15 number of students residing in group foster care facilities by

  1 16 school district as of October 1 to the department of education

  1 17 by October 15 each year.

  1 18    (2)  The department of public health shall provide the

  1 19 number of students residing in residential substance abuse

  1 20 treatment program facilities by school districts as of October

  1 21 1 to the department of education by October 15 each year.

  1 22                           EXPLANATION

  1 23    This bill creates a supplementary weighting plan for school

  1 24 districts that have enrolled students residing in group foster

  1 25 care facilities and residential substance abuse treatment

  1 26 program facilities.  A supplementary weighting of forty=five

  1 27 hundredths is assigned to each such student.  The department

  1 28 of management shall calculate the supplementary weighting.

  1 29    The department of human services and the department of

  1 30 public safety shall provide the number of students residing in

  1 31 group foster care facilities and resident substance abuse

  1 32 treatment program facilities, respectively, by school district

  1 33 as of October 1 to the department of education by October 15

  1 34 each year.

  1 35 LSB 6117XS 82
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  1 An Act relating to the operation of county hospitals and the

  2    duties and powers of county hospital trustees.
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  1  1    Section 1.  Section 249J.24, subsection 6, paragraph b,

  1  2 Code 2007, is amended to read as follows:

  1  3    b.  The board of trustees of the acute care teaching

  1  4 hospital identified in this subsection and the department

  1  5 shall execute an agreement under chapter 28E by July 1, 2005,

  1  6 and annually by July 1, thereafter, to specify the

  1  7 requirements relative to distribution of the proceeds and the

  1  8 distribution of moneys to the hospital from the IowaCare

  1  9 account.  The agreement shall include provisions relating to

  1 10 exceptions to the deadline for submission of clean claims as

  1 11 required pursuant to section 249J.7 and provisions relating to

  1 12 data reporting requirements regarding the expansion

  1 13 population.  The agreement may also include a provision

  1 14 allowing such hospital to limit access to such hospital by

  1 15 expansion population members based on residency of the member,

  1 16 if such provision reflects the policy of such hospital

  1 17 regarding indigent patients existing on April 1, 2005, as

  1 18 adopted by its board of hospital trustees pursuant to section

  1 19 347.14, subsection 4.

  1 20    Sec. 2.  Section 331.321, subsection 1, paragraph p, Code

  1 21 2007, is amended to read as follows:

  1 22    p.  A temporary board of hospital trustees in accordance

  1 23 with sections 347.9, 347.9A, and 347.10 if a proposition to

  1 24 establish a county hospital has been approved by the voters.

  1 25    Sec. 3.  Section 347.7, Code 2007, is amended to read as

  1 26 follows:

  1 27    347.7  TAX LEVIES.

  1 28    1.  a.  If a county hospital is established, the board of

  1 29 supervisors, at the time of levying ordinary taxes, shall levy

  1 30 a tax at the rate voted not to exceed fifty=four cents per

  1 31 thousand dollars of assessed value in any one year for the

  1 32 erection and equipment of the hospital, and also a tax not to

  1 33 exceed twenty=seven cents per thousand dollars of value for

  1 34 the improvement, maintenance, and replacements of the

  1 35 hospital, as certified by the board of hospital trustees.
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  2  1 However, in counties having a population of two hundred

  2  2 twenty=five thousand or over, the levy for taxes payable in

  2  3 the fiscal year beginning July 1, 2001, and for subsequent

  2  4 fiscal years, for improvements and maintenance of the hospital

  2  5 shall not exceed two dollars and five cents per thousand

  2  6 dollars of assessed value in any one year.

  2  7    b.  The proceeds of the taxes constitute the county public

  2  8 hospital fund and the.  The fund is subject to review by the

  2  9 board of supervisors in counties having a population of two

  2 10 hundred twenty=five thousand or over.  However, the board of

  2 11 trustees of a county hospital, where funds are available in

  2 12 the county public hospital fund of the county which are

  2 13 unappropriated, may use the unappropriated funds for erecting

  2 14 and equipping hospital buildings and additions to the hospital

  2 15 buildings without authority from the voters of the county.

  2 16    2.  No A levy shall not be made for the improvement,

  2 17 maintenance, or replacements of the hospital until the

  2 18 hospital has been constructed, staffed, and receiving

  2 19 patients.  If revenue bonds are issued and outstanding under

  2 20 section 331.461, subsection 2, paragraph "d", the board may

  2 21 levy a tax to pay operating and maintenance expenses in lieu

  2 22 of the authority otherwise contained in this section not to

  2 23 exceed twenty=seven cents per thousand dollars of assessed

  2 24 value or not to exceed one dollar and twenty=one and one=half

  2 25 cents per thousand dollars of assessed value for improvements

  2 26 and maintenance of the hospital in counties having a

  2 27 population of two hundred twenty=five thousand or over.

  2 28    3.  In addition to levies otherwise authorized by this

  2 29 section, the board of supervisors may levy a tax at the rate,

  2 30 not to exceed twenty=seven cents per thousand dollars of

  2 31 assessed value, necessary to raise the amount budgeted by the

  2 32 board of hospital trustees for support of ambulance service as

  2 33 authorized in section 347.14, subsection 14 9.

  2 34    4.  a.  The tax levy authorized by this section for

  2 35 operation and maintenance of the hospital may be available in
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  3  1 whole or in part to any county with or without a county

  3  2 hospital organized under this chapter, to be used to enhance

  3  3 rural health services in the county.  However, the tax levied

  3  4 may be expended for enhancement of rural health care services

  3  5 only following a local planning process.  The Iowa department

  3  6 of public health shall establish guidelines to be followed by

  3  7 counties in implementing the local planning process which

  3  8 shall require legal notice, public hearings, and a referendum

  3  9 in accordance with this section and section 347.30 subsection
  3 10 prior to the authorization of any new levy or a change in the

  3 11 use of a levy.  The notice shall describe the new levy or the

  3 12 change in the use of the levy, indicate the date and location

  3 13 of the hearing, and shall be published at least once each week

  3 14 for two consecutive weeks in a newspaper having general

  3 15 circulation in the county.  The hearing shall not take place

  3 16 prior to two weeks after the second publication.
  3 17    b.  Enhancement of rural health services for which the tax

  3 18 levy pursuant to this section may be used includes but is not

  3 19 limited to emergency medical services, health care services

  3 20 shared with other hospitals, rural health clinics, and support

  3 21 for rural health care practitioners and public health

  3 22 services.

  3 23    c.  When alternative use of funds from the tax levy

  3 24 authorized by this section is proposed in a county with a

  3 25 county hospital organized under this chapter, use of the funds

  3 26 shall be agreed upon by the elected board of trustees of the

  3 27 county hospital.  When alternative use of funds from the tax

  3 28 levy authorized by this section is proposed in a county

  3 29 without a county hospital organized under this chapter, use of

  3 30 the funds shall be agreed upon by the board of supervisors and

  3 31 any publicly elected hospital board of trustees within the

  3 32 county prior to submission of the question to the voters.

  3 33    d.  Moneys raised from a tax levied in accordance with this

  3 34 paragraph subsection for the purpose of enhancing rural health

  3 35 services in a county without a county hospital shall be
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  4  1 designated and administered by the board of supervisors in a

  4  2 manner consistent with the purposes of the levy.

  4  3    Sec. 4.  Section 347.9, Code 2007, is amended to read as

  4  4 follows:

  4  5    347.9  TRUSTEES == APPOINTMENT == TERMS OF OFFICE.

  4  6    When it has been determined by the voters of a county to

  4  7 establish a county public hospital, the board shall appoint

  4  8 seven trustees chosen from among the resident citizens of the

  4  9 county with reference to their fitness for office, and not

  4 10 more than four of the trustees shall be residents of the city

  4 11 at which the hospital is located.  The trustees shall hold

  4 12 office until the following general election, at which time

  4 13 their successors shall be elected, two for a term of two

  4 14 years, two for four years, and three for six years, and they

  4 15 shall determine by lot their respective terms, and thereafter

  4 16 their successors shall be elected for regular terms of six

  4 17 years each.  A person or spouse of a person with medical or

  4 18 special staff privileges in the county public hospital or who

  4 19 receives direct or indirect compensation in an amount greater

  4 20 than one thousand five hundred dollars in a calendar year from

  4 21 the county public hospital or direct or indirect compensation

  4 22 in an amount greater than one thousand five hundred dollars in

  4 23 a calendar year from a person contracting for services with

  4 24 the hospital shall not be eligible to serve as a trustee for

  4 25 that county public hospital.  However, this section does not

  4 26 prohibit a licensed health care practitioner from serving as a

  4 27 hospital trustee if the practitioner's sole use of the county

  4 28 hospital is to provide health care service to an individual

  4 29 with mental retardation as defined in section 222.2.
  4 30    Sec. 5.  NEW SECTION.  347.9A  TRUSTEES == CONFLICT OF

  4 31 INTEREST.

  4 32    1.  A person or spouse of a person with medical or special

  4 33 staff privileges in the county public hospital or who receives

  4 34 direct compensation in an amount greater than one thousand

  4 35 five hundred dollars in a calendar year from the county public
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  5  1 hospital or direct compensation in an amount greater than one

  5  2 thousand five hundred dollars in a calendar year from a person

  5  3 contracting for services with the hospital shall not be

  5  4 eligible to serve as a trustee for that county public

  5  5 hospital.

  5  6    2.  A person or spouse of a person who receives indirect

  5  7 compensation from a person contracting for services with the

  5  8 hospital in an amount greater than the amount specified by the

  5  9 board of trustees shall not be eligible to serve as a trustee

  5 10 for that county public hospital.

  5 11    3.  This section does not prohibit a licensed health care

  5 12 practitioner from serving as a hospital trustee if the

  5 13 practitioner's sole use of the county hospital is to provide

  5 14 health care service to an individual with mental retardation

  5 15 as defined in section 222.2.

  5 16    Sec. 6.  Section 347.11, Code 2007, is amended by striking

  5 17 the section and inserting in lieu thereof the following:

  5 18    347.11  ORGANIZATION == MEETINGS == QUORUM.

  5 19    Hospital trustees shall qualify by taking the usual oath of

  5 20 office as provided in chapter 63 and organize by the election

  5 21 of a chairperson, a secretary, and a treasurer.  The secretary

  5 22 shall report to the county auditor and treasurer the names of

  5 23 the chairperson, secretary, and treasurer of the board of

  5 24 hospital trustees as soon as practicable after the

  5 25 qualification of each.  A board of hospital trustees shall

  5 26 meet as necessary to adequately oversee the operation of the

  5 27 hospital.  Four trustees shall constitute a quorum necessary

  5 28 for actions by the board of hospital trustees.  The secretary

  5 29 shall maintain a complete record of board meetings,

  5 30 proceedings, and actions.

  5 31    Sec. 7.  Section 347.12, Code 2007, is amended to read as

  5 32 follows:

  5 33    347.12  OFFICERS' DUTIES == PURCHASING REGULATIONS REVENUE

  5 34 COLLECTED == ACCOUNTING PRACTICES.

  5 35    The treasurer of the county hospital shall receive and
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  6  1 disburse all funds.  Warrants shall be drawn by the secretary

  6  2 and countersigned by the chairperson of the board after the

  6  3 claim has been certified by the board.  However, the board may

  6  4 adopt purchasing regulations to govern the purchase of

  6  5 specified goods and services without the prior certification

  6  6 by the board.  The purchasing regulations shall conform to

  6  7 generally accepted practices followed by public purchasing

  6  8 officers.
  6  9    The treasurer of the county hospital shall keep an accurate

  6 10 account of all receipts and disbursements and shall register

  6 11 all orders drawn and reported to the treasurer by the

  6 12 secretary, showing the number, date, to whom drawn, the fund

  6 13 upon which drawn, the purpose and amount.
  6 14    The secretary of the hospital board of trustees shall file

  6 15 monthly on or before the thirtieth day of each month with such

  6 16 board a complete statement of all receipts and disbursements

  6 17 from all funds during the preceding month, and also the

  6 18 balance remaining on hand in such funds at the close of the

  6 19 period covered by said statement.
  6 20    1.  Before the fifteenth day of each month, the county

  6 21 treasurer shall give notice to the chairperson of the board of

  6 22 hospital trustees of the amount of revenue collected for each

  6 23 fund of the hospital to the first day of that month and the

  6 24 county treasurer shall pay the taxes to the treasurer of the

  6 25 hospital as provided in section 331.552, subsection 29.

  6 26    2.  a.  The hospital administrator, or the administrator's

  6 27 designee, shall ensure that all accounts, funds, reports, and

  6 28 financial statements of the county hospital conform to

  6 29 generally accepted accounting principles as established by the

  6 30 governmental accounting standards board.
  6 31    b.  The hospital administrator, or the administrator's

  6 32 designee, shall file a report with the board of hospital

  6 33 trustees on or before the thirtieth day of each month

  6 34 containing a summary of all receipts and disbursements of the

  6 35 hospital during the preceding month.
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  7  1    Sec. 8.  Section 347.13, Code 2007, is amended by striking

  7  2 the section and inserting in lieu thereof the following:

  7  3    347.13  BOARD OF TRUSTEES == DUTIES.

  7  4    A board of hospital trustees' duties shall include all of

  7  5 the following:

  7  6    1.  Engage in all activities necessary to manage, control,

  7  7 and govern the hospital unless otherwise prohibited under this

  7  8 chapter.

  7  9    2.  Exercise all the rights and duties of hospital

  7 10 trustees, including but not limited to authorizing the

  7 11 delivery of any health care service, assisted or independent

  7 12 living service, or other ancillary service.

  7 13    3.  Adopt bylaws and rules for its own guidance and for the

  7 14 government of the hospital.

  7 15    4.  Exercise fiduciary duties in accordance with section

  7 16 504.831, subsections 1 through 5.

  7 17    5.  Employ an administrator and fix the administrator's

  7 18 compensation.  The administrator shall have authority to

  7 19 oversee the day=to=day operations of the hospital and its

  7 20 employees.

  7 21    6.  Appoint and hire qualified medical staff and oversee

  7 22 the medical care provided by the hospital.

  7 23    7.  Manage and control the hospital's funds in accordance

  7 24 with chapter 540A.  In addition to investments permitted under

  7 25 section 12B.10, county hospital investments may include common

  7 26 stocks.

  7 27    8.  Determine whether or not any applicant is indigent and

  7 28 entitled to free treatment in the hospital, and fix the price

  7 29 to be paid by other patients admitted to the hospital for care

  7 30 and treatment.

  7 31    9.  Procure and pay premiums on any and all insurance

  7 32 policies required for the prudent management of the hospital

  7 33 including but not limited to public liability, professional

  7 34 malpractice liability, workers' compensation, and vehicle

  7 35 liability.  Said insurance may include as additional insureds
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  8  1 members of the board of trustees and employees of the

  8  2 hospital.  This subsection applies to all county hospitals

  8  3 whether organized under this chapter, chapter 347A, chapter

  8  4 37, or otherwise established by law.

  8  5    10.  Certify levies for a tax in excess of any tax levy

  8  6 limit to meet its obligations to pay the premium costs on tort

  8  7 liability insurance, property insurance, workers' compensation

  8  8 insurance, and any other insurance that may be necessary for

  8  9 the prudent management and operation of the county public

  8 10 hospital, the costs of a self=insurance program, the costs of

  8 11 a local government risk pool, and amounts payable under any

  8 12 insurance agreements to provide or procure such insurance,

  8 13 self=insurance program, or local government risk pool.

  8 14    11.  Publish quarterly in each of the official newspapers

  8 15 of the county as selected by the board of supervisors pursuant

  8 16 to section 349.1 the schedule of bills allowed, and publish

  8 17 annually in such newspapers the schedule of salaries paid by

  8 18 job classification and category, but not by listing names of

  8 19 individual employees.  The names, addresses, salaries, and job

  8 20 classification of employees paid in whole from a tax levy

  8 21 shall be a public record and open to inspection at reasonable

  8 22 times as designated by the board of trustees.

  8 23    12.  Fix the amount necessary for the improvement and

  8 24 maintenance of the hospital and for support of ambulance

  8 25 service during the ensuing fiscal year, and certify the amount

  8 26 to the county auditor before March 15 of each year, subject to

  8 27 any limitation in section 347.7.

  8 28    Sec. 9.  Section 347.14, Code 2007, is amended by striking

  8 29 the section and inserting in lieu thereof the following:

  8 30    347.14  BOARD OF TRUSTEES == POWERS.

  8 31    The board of trustees may:

  8 32    1.  Purchase, condemn, or lease a site for such public

  8 33 hospital and provide and equip suitable hospital buildings.

  8 34    2.  Cause plans and specifications to be made and adopted

  8 35 for all hospital buildings, and advertise for bids, as
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  9  1 required by law for other county buildings, before making a

  9  2 contract for the construction of a building.

  9  3    3.  Notwithstanding any provision of chapter 26 to the

  9  4 contrary, enter into a design=build contract for construction

  9  5 projects.  The design=build contract shall be awarded through

  9  6 a competitive selection process that utilizes, at a minimum,

  9  7 contractor qualifications, quality, completion time, and cost

  9  8 as award criteria.  As used in this subsection, "design=build

  9  9 contract" means a single contract providing for both design

  9 10 services and construction services that may include

  9 11 maintenance, operations, preconstruction, and other related

  9 12 services.

  9 13    4.  Accept property by gift, devise, bequest, or otherwise.

  9 14 If the board deems it advisable, the board may, at public

  9 15 sale, sell or exchange any property so accepted upon a

  9 16 concurring vote of a majority of all members of the board of

  9 17 hospital trustees.  The proceeds of such sale shall be applied

  9 18 to the retirement of bonds issued and outstanding in

  9 19 connection with the purchase of the property sold, repairs or

  9 20 improvements to property owned by the hospital, or to purchase

  9 21 or lease equipment.

  9 22    5.  Borrow moneys to be secured solely by hospital revenues

  9 23 for the purposes of improvement, maintenance, or replacement

  9 24 of the hospital or for hospital equipment.

  9 25    6.  Establish and maintain in connection with the hospital

  9 26 a training school for nurses.

  9 27    7.  Establish a fund for depreciation as a separate fund.

  9 28 Said funds may be invested in United States government bonds

  9 29 and when so invested the accumulation of interest on the bonds

  9 30 so purchased shall be used for the purposes of the

  9 31 depreciation fund.  Such an investment when so made shall

  9 32 remain in the United States government bonds until such time

  9 33 as in the judgment of the board of trustees it is deemed

  9 34 advisable to use the funds for hospital purposes.

  9 35    8.  Operate a health care facility as defined in section

Senate File 2274 - Introduced continued

 10  1 135C.1 in conjunction with the hospital.

 10  2    9.  Purchase, lease, equip, maintain, and operate an

 10  3 ambulance or ambulances to provide necessary and sufficient

 10  4 ambulance service or to contract for such vehicles, equipment,

 10  5 maintenance, or service when such ambulance service is not

 10  6 otherwise available.

 10  7    10.  a.  Submit to the voters at a regular or special

 10  8 election a proposition to sell or lease a county public

 10  9 hospital for use as a private hospital or as a merged area

 10 10 hospital under chapter 145A or to sell or lease a county

 10 11 hospital in conjunction with the establishment of a merged

 10 12 area hospital.  The authorization of the board of hospital

 10 13 trustees submitting the proposition may, but is not required

 10 14 to, contain conditions which provide for maintaining hospital

 10 15 care within the county, for the retention of county public

 10 16 hospital employees and staff, and for the continuation of the

 10 17 board of trustees for the purpose of carrying out provisions

 10 18 of contracts.  The property listed in subsection 4 may be

 10 19 included in the proposition, but the proceeds from such

 10 20 property shall be used for the purchase of equipment or for

 10 21 the purpose of providing health care for residents of the

 10 22 county.  Proceeds from the sale or lease of the county

 10 23 hospital or other assets of the board of trustees shall not be

 10 24 used for the prepayment of health care services for residents

 10 25 of the county with the purchaser or lessee of the county

 10 26 hospital or to underwrite the sale or lease of the county

 10 27 hospital.

 10 28    b.  The proposition submitted to the voters of the county

 10 29 shall not be set forth at length, but it shall be in

 10 30 substantially the following form:

 10 31    "Shall the board of hospital trustees of ..........

 10 32 county, state of Iowa, be authorized to .............. (state

 10 33 authorization which may exclude the conditions) in accordance

 10 34 with the terms of authorization approved at the meeting of

 10 35 ..... (cite date) of the board of hospital trustees?"
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 11  1    c.  If the proposition is approved by a majority of the

 11  2 total votes cast for and against the proposition at the

 11  3 election, the board of hospital trustees shall proceed to

 11  4 carry out the authorization granted.

 11  5    11.  In addition to section 21.5, subsection 1, the board

 11  6 of hospital trustees by a vote of two=thirds of its members or

 11  7 all of the members present at the meeting, may hold a closed

 11  8 session to discuss marketing and pricing strategies or

 11  9 proprietary information if its competitive position would be

 11 10 harmed by public disclosure not required of potential or

 11 11 actual competitors, and if no public purpose would be served

 11 12 by such disclosure.  Notwithstanding section 21.5, subsection

 11 13 4, the minutes and a tape recording of the closed session

 11 14 shall be available for public examination at that point in

 11 15 time when the public disclosure would no longer harm the

 11 16 hospital's competitive position.  The board of trustees shall

 11 17 otherwise comply with the requirements for closed sessions

 11 18 under section 21.5, subsection 4.

 11 19    12.  In addition to section 21.5, subsection 1, the board

 11 20 of hospital trustees by a vote of two=thirds of its members or

 11 21 all of the members present at the meeting, may hold a closed

 11 22 session to discuss patient quality and process improvement

 11 23 initiatives.  The board of trustees shall comply with the

 11 24 requirements for closed sessions under section 21.5,

 11 25 subsection 4.

 11 26    13.  Notwithstanding section 22.2, subsection 1, the

 11 27 records of a county public hospital that may not be examined

 11 28 or copied as of right include proprietary information, records

 11 29 of customer names and accounts, records associated with

 11 30 marketing or pricing strategies, preliminary working papers,

 11 31 spreadsheet scenarios, and cost data, if the competitive

 11 32 position of the county hospital would be harmed by public

 11 33 disclosure not required of a potential or actual competitor,

 11 34 and if no public purpose would be served by such disclosure.

 11 35 A record not subject to examination or copying under this
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 12  1 subsection shall be available for public examination and

 12  2 copying at that point in time when public disclosure would no

 12  3 longer harm the competitive position of the hospital.

 12  4    Sec. 10.  Section 347.16, subsection 4, Code 2007, is

 12  5 amended by striking the subsection.

 12  6    Sec. 11.  Section 347.19, Code 2007, is amended to read as

 12  7 follows:

 12  8    347.19  COMPENSATION == EXPENSES.

 12  9    No A trustee shall not receive any compensation for

 12 10 services performed under this chapter, but a trustee shall be

 12 11 reimbursed for any cash expenditures actually made for

 12 12 personal expenses incurred in the performance of duties.  An

 12 13 itemized statement of such expenses, verified by the oath of

 12 14 each such trustee, shall be filed with the secretary, and the

 12 15 same shall only be allowed by an affirmative vote of all

 12 16 trustees present at the meeting of the board.
 12 17    Sec. 12.  Section 392.6, unnumbered paragraph 9, Code 2007,

 12 18 is amended to read as follows:

 12 19    Boards of trustees of institutions provided for in this

 12 20 section are granted all of the powers and duties necessary for

 12 21 the management, control, and government of the institutions,

 12 22 specifically including but not limited to any applicable

 12 23 powers and duties granted boards of trustees under other

 12 24 provisions of the Code relating to hospitals, nursing homes,

 12 25 and custodial homes irrespective of the chapter of the Code

 12 26 under which such institutions are established, organized,

 12 27 operated, or maintained, unless such provisions are in

 12 28 conflict with this section.

 12 29    Sec. 13.  Sections 347.18, 347.29, 347.30, and 347A.5, Code

 12 30 2007, are repealed.

 12 31                           EXPLANATION

 12 32    This bill makes changes to Code chapter 347 relating to

 12 33 county hospitals.

 12 34    The bill amends Code section 347.7, relating to county

 12 35 hospital property tax levies, to include notice and public
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 13  1 hearing provisions required before hospital funds may be used

 13  2 for enhancement of rural health services.  These provisions

 13  3 are currently applicable to Code section 347.7 by reference in

 13  4 Code section 347.30.  Code section 347.30 is repealed by the

 13  5 bill.

 13  6    The bill amends Code section 347.9 by moving the provisions

 13  7 relating to conflicts of interest for county hospital trustees

 13  8 to new Code section 347.9A.  The bill removes trustee

 13  9 eligibility restrictions based on indirect compensation

 13 10 received from a county hospital or a person contracting for

 13 11 services with the hospital.  The conflict of interest

 13 12 provisions are also amended to require the hospital board of

 13 13 trustees to adopt a policy that defines a conflict of interest

 13 14 based on the receipt of indirect compensation.

 13 15    The bill amends Code section 347.11 by removing the

 13 16 requirement that the secretary and treasurer of the board of

 13 17 trustees file a surety bond with the chairperson of the board.

 13 18    The bill amends Code section 347.12 by striking provisions

 13 19 requiring the treasurer of the county hospital to receive and

 13 20 disburse all funds, striking provisions requiring board

 13 21 certification on payment of claims, striking the requirement

 13 22 that the chairperson sign warrants drawn by the secretary of

 13 23 the board, and striking provisions relating to the adoption of

 13 24 regulations allowing certain purchases to be made without

 13 25 prior certification by the board of trustees.  The bill also

 13 26 amends requirements related to the monthly financial report

 13 27 submitted to the board of trustees.  The bill directs the

 13 28 hospital administrator, or the administrator's designee, to

 13 29 ensure that all accounts, funds, reports, and financial

 13 30 statements of the county hospital conform to generally

 13 31 accepted accounting principles.

 13 32    Current Code sections 347.13 and 347.14 contain provisions

 13 33 relating to the powers and duties of the board of hospital

 13 34 trustees.  The Code sections are stricken and rewritten to

 13 35 segment them into one Code section on the duties of the board
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 14  1 of trustees and one Code section on the powers of the board of

 14  2 trustees.  Some provisions of these Code sections were deleted

 14  3 in their entirety and not rewritten into either of the new

 14  4 Code sections.  These include provisions in Code section

 14  5 347.13 relating to bidding and contracting requirements

 14  6 prescribed by the board of trustees for procurement of

 14  7 hospital equipment and supplies, supervisory duties over the

 14  8 hospital grounds and buildings, providing rooms for detention

 14  9 and examination of certain persons, providing certain annual

 14 10 financial statements to the county board of supervisors, the

 14 11 requirement of voter approval of a proposition to sell or

 14 12 lease certain sites and buildings, and a provision relating to

 14 13 the leasing of former tuberculosis sanatorium facilities.

 14 14    Provisions deleted in their entirety from Code section

 14 15 347.14 and not rewritten into either of the new Code sections

 14 16 include provisions relating to establishing facilities for

 14 17 isolation and detention of persons subject to quarantine,

 14 18 determining which hospital services are available to

 14 19 nonresidents, naming the hospital, caring for persons

 14 20 afflicted with tuberculosis, and operating a psychiatric

 14 21 department in connection with the hospital.

 14 22    The bill also amends Code section 347.13 by adding

 14 23 provisions that require the trustees to exercise fiduciary

 14 24 duties in accordance with the requirements for directors of a

 14 25 nonprofit corporation, require trustees to control the

 14 26 hospital's funds in accordance with the uniform management of

 14 27 institutional funds Act, and limit county hospital investments

 14 28 to those investments specified in Code section 12B.10 and

 14 29 common stock.

 14 30    The bill also amends Code section 347.14 by adding

 14 31 provisions that allow a board of trustees to enter into a

 14 32 design=build contract for construction projects using a

 14 33 competitive selection process, that allow the board of

 14 34 trustees to hold a closed session under certain specified

 14 35 circumstances in addition to those circumstances listed in the
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 15  1 open meetings law, and that prevent certain hospital records

 15  2 from being examined or copied if such records contain customer

 15  3 information and proprietary information that would harm the

 15  4 hospital's competitive position.

 15  5    By operation of law, Code sections 347.13 and 347.14 apply

 15  6 to the board of trustees of an area hospital in Code chapter

 15  7 145A.

 15  8    The bill amends Code section 347.16 by striking a provision

 15  9 relating to the authority of a public hospital to provide care

 15 10 and treatment to persons afflicted with tuberculosis.

 15 11    The bill repeals Code sections 347.18 and 347A.5.  These

 15 12 Code sections prohibit discrimination against the

 15 13 practitioners of any recognized school of medicine, allow a

 15 14 patient to employ at the patient's expense any physician

 15 15 selected by the patient, and allow the selected physician to

 15 16 have exclusive charge over the treatment of the patient and to

 15 17 determine the attending nurses.

 15 18    The bill amends Code section 347.19, relating to trustee

 15 19 compensation, by striking the requirement that an itemized

 15 20 statement of expenses incurred by a trustee must be filed with

 15 21 the secretary of the board, and that the statement of expenses

 15 22 is subject to approval of the board.

 15 23    The bill repeals Code section 347.29 relating to the use of

 15 24 property received by gift, devise, or bequest and to the use

 15 25 of the proceeds from the sale of such property.  The bill also

 15 26 repeals Code section 347.30, relating to notice and public

 15 27 hearing requirements when selling or leasing certain real

 15 28 property.

 15 29    By operation of law, the changes made by the bill to Code

 15 30 chapter 347 apply to area hospitals organized under Code

 15 31 chapter 145A and may apply to hospitals or health care

 15 32 facilities established under Code section 392.6.

 15 33 LSB 6078SS 82

 15 34 md/sc/5.1
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  1 An Act relating to domestic abuse protective orders and animals

  2    owned or held by a petitioner, respondent, or minor child of

  3    the petitioner or respondent in domestic abuse cases.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 5137SV 82

  6 rh/nh/5
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  1  1    Section 1.  Section 236.3, subsection 6, Code 2007, is

  1  2 amended to read as follows:

  1  3    6.  Name and age of each child under eighteen whose welfare

  1  4 may be affected by the controversy.  The petition may also

  1  5 specify and identify each animal owned, possessed, leased,

  1  6 kept, or held by the petitioner, respondent, or minor child of

  1  7 the petitioner or respondent whose welfare may be affected by

  1  8 the controversy.
  1  9    Sec. 2.  Section 236.4, subsection 2, Code 2007, is amended

  1 10 to read as follows:

  1 11    2.  a.  The court may enter any temporary order it deems

  1 12 necessary to protect the plaintiff from domestic abuse prior

  1 13 to the hearing, upon good cause shown in an ex parte

  1 14 proceeding.  Present danger of domestic abuse to the plaintiff

  1 15 constitutes good cause for purposes of this subsection.

  1 16    b.  The court may include in the temporary order issued

  1 17 pursuant to this subsection a grant to the petitioner of the

  1 18 exclusive care, possession, or control of any animal owned,

  1 19 possessed, leased, kept, or held by the petitioner,

  1 20 respondent, or minor child of the petitioner or respondent.

  1 21 The court may order the respondent to stay away from the

  1 22 animal and forbid the respondent from taking, transferring,

  1 23 encumbering, concealing, molesting, attacking, striking,

  1 24 threatening, harming, or otherwise disposing of the animal.
  1 25    Sec. 3.  Section 236.5, subsection 2, Code 2007, is amended

  1 26 by adding the following new paragraph:

  1 27    NEW PARAGRAPH.  f.  The court may include in an order

  1 28 issued pursuant to this section a grant to the petitioner of

  1 29 the exclusive care, possession, or control of any animal

  1 30 owned, possessed, leased, kept, or held by the petitioner,

  1 31 respondent, or minor child of the petitioner or respondent.

  1 32 The court may order the respondent to stay away from the

  1 33 animal and forbid the respondent from taking, transferring,

  1 34 encumbering, concealing, molesting, attacking, striking,

  1 35 threatening, harming, or otherwise disposing of the animal.
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  2  1                           EXPLANATION

  2  2    This bill relates to domestic abuse protective orders and

  2  3 animals owned or held by a petitioner, respondent, or minor

  2  4 child of the petitioner or respondent in domestic abuse cases.

  2  5    The bill provides that a person who files a petition for

  2  6 relief from domestic abuse pursuant to Code section 236.3 may

  2  7 specify and identify each animal owned, possessed, leased,

  2  8 kept, or held by the petitioner, respondent, or minor child of

  2  9 the petitioner or respondent whose welfare may be affected by

  2 10 domestic abuse.

  2 11    The bill further provides the court may include in both

  2 12 temporary and permanent orders issued a grant to the

  2 13 petitioner of the exclusive care, possession, or control of

  2 14 any animal owned, possessed, leased, kept, or held by either

  2 15 the petitioner, respondent, or minor child of the petitioner

  2 16 or respondent.  The court may order the respondent to stay

  2 17 away from the animal and forbid the respondent from taking,

  2 18 transferring, encumbering, concealing, molesting, attacking,

  2 19 striking, threatening, harming, or otherwise disposing of the

  2 20 animal.

  2 21 LSB 5137SV 82

  2 22 rh/nh/5
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  1 An Act relating to the disposal of solid waste by changing

  2    permitting requirements and updating and clarifying existing

  3    provisions.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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  6 tw/nh/8
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  1  1    Section 1.  Section 455B.301, Code 2007, is amended to read

  1  2 as follows:

  1  3    455B.301  DEFINITIONS.

  1  4    As used in this part 1 of division IV, unless the context

  1  5 clearly indicates a contrary intent:

  1  6    1.  "Actual cost" means the operational, remedial and

  1  7 emergency action, closure, postclosure, and monitoring costs

  1  8 of a sanitary disposal project for the lifetime of the

  1  9 project.

  1 10    2.  "Beneficial use" means a specific utilization of a

  1 11 solid by=product as a resource that constitutes reuse rather

  1 12 than disposal, does not adversely affect human health or the

  1 13 environment, and is approved by the department.
  1 14    2. 3.  "Beverage" means wine as defined in section 123.3,

  1 15 subsection 37, alcoholic liquor as defined in section 123.3,

  1 16 subsection 5, beer as defined in section 123.3, subsection 7,

  1 17 wine cooler or drink, tea, potable water, soda water and

  1 18 similar carbonated soft drinks, mineral water, fruit juice,

  1 19 vegetable juice, or fruit or vegetable drinks, which are

  1 20 intended for human consumption.

  1 21    3. 4.  "Beverage container" means a sealed glass, plastic,

  1 22 or metal bottle, can, jar, or carton containing a beverage.

  1 23    4. 5.  "Biodegradable" means degradable through a process

  1 24 by which fungi or bacteria secrete enzymes to convert a

  1 25 complex molecular structure to simple gasses and organic

  1 26 compounds.

  1 27    5. 6.  "Closure" means actions that will prevent, mitigate,

  1 28 or minimize the threat to public health and the environment

  1 29 posed by a closed sanitary landfill, including but not limited

  1 30 to application of final cover, grading and seeding of final

  1 31 cover, installation of an adequate monitoring system, and

  1 32 construction of ground and surface water diversion structures,

  1 33 if necessary.

  1 34    6. 7.  "Closure plan" means the plan which specifies the

  1 35 methods and schedule by which an operator will complete or
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  2  1 cease disposal operations of a sanitary disposal project,

  2  2 prepare the area for long=term care, and make the area

  2  3 suitable for other uses.

  2  4    7. 8.  "Degradable" means capable of decomposing by

  2  5 biodegradation, photodegradation, or chemical process into

  2  6 harmless component parts after exposure to natural elements

  2  7 for not more than three hundred sixty=five days.

  2  8    8. 9.  "Financial assurance instrument" means an instrument

  2  9 submitted by an applicant to ensure the operator's financial

  2 10 capability to provide reasonable and necessary response during
  2 11 remedial responses.
  2 12    a.  The instrument shall be sufficient to ensure adequate

  2 13 response the lifetime of the project and for the thirty years

  2 14 following closure, and to provide for the closure of the

  2 15 facility and postclosure care required by rules adopted by the

  2 16 commission in the event that the operator fails to correctly

  2 17 perform closure and postclosure care requirements pursuant to

  2 18 section 455B.304, subsection 6.

  2 19    b.  The instrument shall be sufficient to ensure the proper

  2 20 closure and postclosure care of the project, and corrective

  2 21 action, if necessary, in the event the operator fails to

  2 22 correctly perform those requirements.
  2 23    c.  The form instrument may include the provide for one or

  2 24 more of the following:
  2 25    (1)  The establishment of a secured trust fund,.
  2 26    (2)  The use of a cash or surety bond, or the.
  2 27    (3)  The obtaining of insurance.
  2 28    (4)  The satisfaction of a corporate financial test.
  2 29    (5)  The satisfaction of a local government financial test.
  2 30    (6)  The obtaining of a corporate guarantee.
  2 31    (7)  The obtaining of a local government guarantee.
  2 32    (8)  The use of a local government dedicated fund.
  2 33    (9)  The obtaining of an irrevocable letter of credit.

  2 34    8A. 10.  "Incinerator" means any enclosed device using

  2 35 controlled flame combustion that does not meet the criteria
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  3  1 for classification as a boiler and is not listed as an

  3  2 industrial furnace.  "Incinerator" does not include thermal

  3  3 oxidizers used for the treatment of gas emissions.

  3  4    9. 11.  "Leachate" means fluid that has percolated through

  3  5 solid waste and which contains contaminants consisting of

  3  6 dissolved or suspended materials, chemicals, or microbial

  3  7 waste products from the solid waste.

  3  8    10. 12.  "Lifetime of the project" means the projected

  3  9 period of years that a landfill will receive waste, from the

  3 10 time of opening until closure, based on the volume of waste to

  3 11 be received projected at the time of submittal of the initial

  3 12 project plan and the calculated refuse capacity of the

  3 13 landfill based upon the design of the project.

  3 14    11. 13.  "Manufacturer" means a person who by labor, art,

  3 15 or skill transforms raw material into a finished product or

  3 16 article of trade.

  3 17    12. 14.  "Photodegradable" means degradable through a

  3 18 process in which ultraviolet radiation in sunlight causes a

  3 19 chemical change in a material.

  3 20    13. 15.  "Postclosure" and "postclosure care" mean the time

  3 21 and actions taken for the care, maintenance, and monitoring of

  3 22 a sanitary disposal project after closure that will prevent,

  3 23 mitigate, or minimize the threat to public health, safety, and

  3 24 welfare and the threat to the environment posed by the closed

  3 25 facility.

  3 26    14. 16.  "Postclosure plan" means the plan which specifies

  3 27 the methods and schedule by which the operator will perform

  3 28 the necessary monitoring and care for the area after closure

  3 29 of a sanitary disposal project.

  3 30    15. 17.  "Private agency" means a private agency as defined

  3 31 in section 28E.2.

  3 32    16. 18.  "Public agency" means a public agency as defined

  3 33 in section 28E.2.

  3 34    17. 19.  "Resource recovery system" means the recovery and

  3 35 separation of ferrous metals and nonferrous metals and glass
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  4  1 and aluminum and the preparation and burning of solid waste as

  4  2 fuel for the production of electricity.

  4  3    20.  "Rubble" means dirt, stone, brick, or similar

  4  4 inorganic materials used for beneficial fill, landscaping,

  4  5 excavation, or grading at places other than a sanitary

  4  6 disposal project.  "Rubble" includes asphalt waste only as

  4  7 long as it is not used in contact with water in a floodplain.

  4  8 For purposes of this chapter, "rubble" does not mean gypsum or

  4  9 gypsum wallboard, coal combustion residue, foundry sand, or

  4 10 other industrial process wastes unless those wastes are

  4 11 approved by the department.
  4 12    18. 21.  "Sanitary disposal project" means all facilities

  4 13 and appurtenances including all real and personal property

  4 14 connected with such facilities, which are acquired, purchased,

  4 15 constructed, reconstructed, equipped, improved, extended,

  4 16 maintained, or operated to facilitate the final disposition of

  4 17 solid waste without creating a significant hazard to the

  4 18 public health or safety, and which are approved by the

  4 19 executive director.

  4 20    19. 22.  "Sanitary landfill" means a sanitary disposal

  4 21 project where solid waste is buried between layers of earth.

  4 22    20. 23.  "Solid waste" means garbage, refuse, rubbish, and

  4 23 other similar discarded solid or semisolid materials,

  4 24 including but not limited to such materials resulting from

  4 25 industrial, commercial, agricultural, and domestic activities.

  4 26 Solid waste may include vehicles, as defined by section 321.1,

  4 27 subsection 90.  However, this division does not prohibit the

  4 28 use of dirt, stone, brick, or similar inorganic material for

  4 29 fill, landscaping, excavation or grading at places other than
  4 30 This definition does not prohibit the use of rubble at places

  4 31 other than a sanitary disposal project.  Solid waste "Solid

  4 32 waste" does not include hazardous waste as defined in section

  4 33 455B.411 or source, any of the following:
  4 34    a.  Hazardous waste regulated under the federal Resource

  4 35 Conservation and Recovery Act, 42 U.S.C. } 6921=6934.
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  5  1    b.  Hazardous waste as defined in section 455B.411, except

  5  2 to the extent that rules allowing for the disposal of specific

  5  3 wastes have been adopted by the commission.
  5  4    c.  Source, special nuclear, or by=product material as

  5  5 defined in the Atomic Energy Act of 1954, as amended to

  5  6 January 1, 1979, or petroleum.
  5  7    d.  Petroleum contaminated soil which that has been

  5  8 remediated to acceptable state or federal standards.

  5  9    Sec. 2.  Section 455B.304, subsections 2, 11, and 17, Code

  5 10 2007, are amended to read as follows:

  5 11    2.  The commission shall adopt rules that allow the use of

  5 12 wet or dry sludge from publicly owned treatment works for land

  5 13 application.  A sale of wet or dry sludge for the purpose of

  5 14 land application shall be accompanied by a written agreement

  5 15 signed by both parties which contains a general analysis of

  5 16 the contents of the sludge.  The heavy metal content of the

  5 17 sludge shall not exceed that allowed by rules of the

  5 18 commission.  An owner of a publicly owned treatment works

  5 19 which sells wet or dry sludge is not subject to any action by

  5 20 the purchaser to recover damages for harm to person or

  5 21 property caused by sludge that is delivered pursuant to a sale

  5 22 unless it is a result of a violation of the written agreement

  5 23 or if the heavy metal content of the sludge exceeds that

  5 24 allowed by rules of the commission.  Nothing in this section

  5 25 shall provide immunity to any person from action by the

  5 26 department pursuant to section 455B.307.  The rules adopted

  5 27 under this subsection shall be generally consistent with those

  5 28 rules of the department existing on January 1, 1982, regarding

  5 29 the land application of municipal sewage sludge except that

  5 30 they may provide for different methods of application for wet

  5 31 sludge and dry sludge.
  5 32    11.  By July 1, 1990, a A sanitary landfill disposal

  5 33 project operating with a permit shall have a trained, tested,

  5 34 and certified operator.  A certification program shall be

  5 35 devised or approved by rule of the department The department
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  6  1 shall adopt by rule a certification program.

  6  2    17.  The commission shall adopt rules to establish a

  6  3 special waste authorization program.  For purposes of this

  6  4 subsection, "special waste" means any industrial process

  6  5 waste, pollution control waste, or toxic waste which presents

  6  6 a threat to human health or the environment or a waste with

  6  7 inherent properties which make the disposal of the waste in a

  6  8 sanitary landfill difficult to manage.  Special waste does not

  6  9 include domestic, office, commercial, medical, or industrial

  6 10 waste that does not require special handling or limitations on

  6 11 its disposal.  Special waste does not include hazardous wastes

  6 12 which are regulated under the federal Resource Conservation

  6 13 and Recovery Act, 42 U.S.C. } 6921=6934, or hazardous wastes

  6 14 as defined in section 455B.411, subsection 3 nor does it

  6 15 include hazardous waste as defined in section 455B.411, except

  6 16 to the extent that the commission has adopted rules allowing

  6 17 the disposal of certain wastes.

  6 18    Sec. 3.  Section 455B.304, Code 2007, is amended by adding

  6 19 the following new subsection:

  6 20    NEW SUBSECTION.  19.  The commission shall adopt rules for

  6 21 determining when the utilization of a solid by=product,

  6 22 including energy recovery, constitutes beneficial use rather

  6 23 than the disposal of solid waste.  Materials approved for

  6 24 beneficial use at a sanitary landfill shall be exempt from the

  6 25 tonnage fee imposed by section 455B.310 to the extent

  6 26 authorized by rule or permit.

  6 27    Sec. 4.  Section 455B.305, Code 2007, is amended to read as

  6 28 follows:

  6 29    455B.305  ISSUANCE OR RENEWAL OF PERMITS BY DIRECTOR.

  6 30    1.  The director shall issue, revoke, suspend, modify, or

  6 31 deny permits for the construction and operation of sanitary

  6 32 disposal projects.

  6 33    a.  A permit shall be issued by the director or, at the

  6 34 director's direction, by a local board of health, for each

  6 35 sanitary disposal project operated in this state.  The permit
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  7  1 shall be issued in the name of the city or county or, where

  7  2 applicable, in the name of the public or private agency

  7  3 operating the project.  Permits issued pursuant to this

  7  4 section are in addition to any other licenses, permits, or

  7  5 variances authorized or required by law, including but not

  7  6 limited to chapter 335.
  7  7    b.  Each sanitary disposal project shall be inspected

  7  8 annually periodically by the department or a local board of

  7  9 health.  The permits issued pursuant to this section are in

  7 10 addition to any other licenses, permits or variances

  7 11 authorized or required by law, including, but not limited to,

  7 12 chapter 335.
  7 13    c.  A permit may be suspended or revoked by the director if

  7 14 a sanitary disposal project is found not to meet the

  7 15 requirements of part 1 or the rules issued under adopted

  7 16 pursuant to part 1.  The suspension or revocation of a permit

  7 17 may be appealed to the department.

  7 18    2.  Beginning July 1, 1988, the director shall not issue a

  7 19 permit for the construction or operation of a new sanitary

  7 20 disposal project unless the permit applicant, in conjunction

  7 21 with all local governments using the sanitary disposal

  7 22 project, has filed a plan as required by section 455B.306.

  7 23 For those sections for which the department has not developed

  7 24 rules, the permit shall contain conditions and a schedule for

  7 25 meeting all applicable requirements of section 455B.306.

  7 26    3.  Beginning July 1, 1988, the director shall not renew or

  7 27 reissue a permit which had been initially issued prior to that

  7 28 date for a sanitary disposal project, unless the permit

  7 29 applicant, in conjunction with all local governments using the

  7 30 sanitary disposal project, has filed a plan as required by

  7 31 section 455B.306.  For those sections for which the department

  7 32 has not developed rules, the permit shall contain conditions

  7 33 and a schedule for meeting all applicable requirements of

  7 34 section 455B.306.

  7 35    4.  Beginning July 1, 1994, the director shall not renew or
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  8  1 reissue a permit which had been initially issued or renewed

  8  2 prior to that date for a sanitary disposal project, unless and

  8  3 until the permit applicant, in conjunction with all local

  8  4 governments using the sanitary disposal project, documents

  8  5 that steps are being taken to begin implementing the plan

  8  6 filed pursuant to section 455B.306.  For those sections for

  8  7 which the department has not developed rules, the permit shall

  8  8 contain conditions and a schedule for meeting all applicable

  8  9 requirements of section 455B.306.  However, a permit may be

  8 10 issued for the construction and operation of a new sanitary

  8 11 disposal project in accordance with subsection 2.

  8 12    5.  Beginning July 1, 1997, the director shall not renew or

  8 13 reissue a permit which had been renewed or reissued prior to

  8 14 that date for a sanitary landfill, unless and until the permit

  8 15 applicant, in conjunction with all local governments using the

  8 16 landfill, documents that alternative methods of solid waste

  8 17 disposal other than use of a sanitary landfill have been

  8 18 implemented as set forth in the plan filed pursuant to section

  8 19 455B.306.  However, the director may issue a permit for the

  8 20 construction and operation of a new sanitary landfill in

  8 21 accordance with subsection 2 and a permit may be renewed or

  8 22 reissued for a sanitary landfill which had received an initial

  8 23 permit but the permit had not been previously renewed or

  8 24 reissued prior to July 1, 1997 in accordance with subsection

  8 25 3.

  8 26    After July 1, 1997, however, no new landfill permits shall

  8 27 be issued unless the applicant, in conjunction with all local

  8 28 governments which will use the landfill, certifies that the

  8 29 landfill is needed as a part of an alternative disposal

  8 30 method, or unless the applicant provides documentation which

  8 31 satisfies the director that alternatives have been studied and

  8 32 are not either technically or economically feasible.  The

  8 33 decision of the director is subject to review by the

  8 34 commission at its next meeting.

  8 35    6.  Beginning July 1, 1992, the director shall not issue a
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  9  1 permit for a sanitary landfill unless the sanitary landfill is

  9  2 equipped with a leachate control system.  Beginning July 1,

  9  3 1994, the director shall not renew or reissue a permit for an

  9  4 existing sanitary landfill unless the sanitary landfill is

  9  5 equipped with a leachate control system.  During the period

  9  6 from July 1, 1992, through June 30, 1994, the director may

  9  7 require an existing sanitary landfill to install a leachate

  9  8 control system if leachate from the sanitary landfill is

  9  9 adversely impacting the public health or safety or the

  9 10 environment.  During the period from July 1, 1992, through

  9 11 June 30, 1994, the director shall require an existing sanitary

  9 12 landfill to install a leachate control system if the sanitary

  9 13 landfill has not submitted a completed hydrogeological plan to

  9 14 the department.  The director may exempt a permit applicant

  9 15 from these requirements if the director determines that

  9 16 certain conditions regarding, but not limited to, existing

  9 17 physical conditions, topography, soil, geology, and climate,

  9 18 are such that a leachate control system is unnecessary.  The

  9 19 director may exempt a permit applicant from the requirements

  9 20 of this subsection if the permittee certifies that a risk

  9 21 assessment of the site indicates that a current or potential

  9 22 threat to environmental health does not exist such that an

  9 23 exposed individual has no greater than a one in one million

  9 24 risk of developing cancer and for noncarcinogens a hazard

  9 25 index of less than one.  The director shall use the United

  9 26 States environmental protection agency's risk assessment

  9 27 guidance for the superfund as a basis for determining whether

  9 28 to grant the exemption.  The exemption in this subsection

  9 29 shall apply only to sanitary landfill cells in existence prior

  9 30 to July 1, 1992, or the vertical expansion above a cell in

  9 31 which waste was deposited prior to July 1, 1992.  A sanitary

  9 32 landfill permittee desiring an exemption shall apply to the

  9 33 director and certify a completion date for a risk assessment

  9 34 study by December 1, 1994.  If an exemption is not granted, or

  9 35 if the risk assessment study concludes that a leachate control
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 10  1 system is required, a permittee shall certify a completion

 10  2 date and increments of progress for the installation of a

 10  3 leachate control system.  The department shall retain the

 10  4 discretion to approve or disapprove a risk assessment study or

 10  5 a proposed completion date under this subsection.  If a

 10  6 schedule for a risk assessment study or the installation of a

 10  7 leachate control system is approved by the department and

 10  8 satisfactory progress is being made toward completion of the

 10  9 study or the installation of the leachate control system, the

 10 10 permittee shall not be subject to penalties for failure to

 10 11 meet the requirements of this subsection.
 10 12    2.  The director shall not issue or renew a permit for a

 10 13 municipal solid waste landfill unless the permit applicant, in

 10 14 conjunction with all local governments using the landfill, has

 10 15 documented its implementation of solid waste disposal methods

 10 16 other than final disposal in a sanitary landfill.

 10 17    3.  The director shall not issue or renew a permit for a

 10 18 sanitary landfill unless the landfill is equipped with a

 10 19 leachate control system.
 10 20    7. 4.  The director shall not issue or renew a permit for a

 10 21 transfer station operating as part of an agreement between two

 10 22 planning areas pursuant to section 455B.306, subsection 2,

 10 23 until unless the applicant, in conjunction with all local

 10 24 governments using the transfer station, documents that

 10 25 alternative methods of solid waste disposal other than final

 10 26 disposal in a sanitary landfill have been implemented as set

 10 27 forth in the plan filed pursuant to section 455B.306 has

 10 28 documented its implementation of solid waste disposal methods

 10 29 other than final disposal in a sanitary landfill.

 10 30    Sec. 5.  Section 455B.306, subsections 1 and 2, Code

 10 31 Supplement 2007, are amended to read as follows:

 10 32    1.  A city, county, and a or private agency operating, or

 10 33 planning to operate, a municipal solid waste sanitary disposal

 10 34 project shall file with the director one of two types of

 10 35 comprehensive plans detailing the method by which the city,
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 11  1 county, or private agency will comply with this part 1.  The

 11  2 first type is a comprehensive plan in which solid waste is

 11  3 disposed of in a sanitary landfill within the planning area.

 11  4 The second type is a comprehensive plan in which all solid

 11  5 waste is consolidated at, and transported from, a transfer

 11  6 station for disposal at a sanitary landfill in another

 11  7 comprehensive planning area or state.

 11  8    a.  All cities and counties shall also file with the

 11  9 director a comprehensive plan detailing the method by which

 11 10 the city or county will comply with the requirements of

 11 11 section 455B.302 to establish and implement a comprehensive

 11 12 solid waste reduction program for its residents.

 11 13    b.  For the purposes of this section, a A public agency

 11 14 managing the waste stream for cities or counties pursuant to

 11 15 chapter 28E, shall file one comprehensive plan on behalf of

 11 16 its members, which.  Filing of a comprehensive plan
 11 17 constitutes full compliance by the public agency's members

 11 18 with the filing requirements of this section.

 11 19    c.  If both a public agency managing the waste stream for a

 11 20 city or county pursuant to chapter 28E, and one or more of the

 11 21 public agency's member cities or counties file a comprehensive

 11 22 plan under this subsection, the director shall, following

 11 23 notice to the agency, make a determination that any plan filed

 11 24 by a member city or county is compatible with the

 11 25 comprehensive plan of the chapter 28E public agency.  If the

 11 26 director determines that the comprehensive plan of a city
 11 27 city's or county county's comprehensive plan is not compatible

 11 28 with the comprehensive plan of a chapter 28E public agency, as

 11 29 defined in chapter 28E, the director shall require the city or

 11 30 county to provide justification for the approval of the

 11 31 comprehensive plan based upon the following factors:  the
 11 32 innovative nature of the comprehensive plan, the urgency of

 11 33 the plan's implementation, or other any unique features of the

 11 34 city's or county's comprehensive plan of the city or county,

 11 35 and that, and whether the plan otherwise complies with the
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 12  1 provisions of this chapter.

 12  2    d.  This subsection does not prevent the director from

 12  3 approving pilot projects which otherwise comply with the

 12  4 provisions of this chapter.

 12  5    e.  The director shall review each comprehensive plan

 12  6 submitted and may reject, suggest modification, or approve the

 12  7 proposed plan.  The director shall aid in the development of

 12  8 comprehensive plans for compliance with this part.  The

 12  9 director shall make available to a city, county, and private

 12 10 agency appropriate cities, counties, and private agencies the
 12 11 forms appropriate for the submission of comprehensive plans,
 12 12 and the director may hold hearings for the purpose of

 12 13 implementing this part.

 12 14    f.  The director, and any governmental agencies with

 12 15 primary responsibility for the development and conservation of

 12 16 energy resources, shall provide research and assistance, when

 12 17 cities and counties operating, or planning to operate,
 12 18 sanitary disposal projects request aid in planning and

 12 19 implementing resource recovery systems.

 12 20    g.  A comprehensive plan filed by a private agency

 12 21 operating, or planning to operate, a sanitary disposal project

 12 22 required pursuant to by section 455B.302 shall be developed in

 12 23 cooperation and consultation with the city or county

 12 24 responsible to provide for the establishment and operation of
 12 25 for establishing and operating a sanitary disposal project.

 12 26    h.  A The director shall review a completed plan for the

 12 27 control and treatment of leachate, submitted to meet the

 12 28 requirements of section 455B.305 455B.306, subsection 6, shall

 12 29 be reviewed by the director, and the director 7, paragraph

 12 30 "b", and shall reject the plan, suggest modifications, or

 12 31 approve the completed plan it within six months of submittal

 12 32 of the plan the time the plan was submitted.  If no action is

 12 33 taken the director has not acted on the plan within the

 12 34 six=month period those six months, the plan shall be

 12 35 considered approved.  However, the director, upon a request to
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 13  1 renew or reissue a previously issued permit may require

 13  2 updating of the plan at the time of renewal or reissuance of a

 13  3 previously issued permit that the plan be updated.

 13  4    2.  A planning area that closes all of the municipal solid

 13  5 waste sanitary landfills located in the planning area and

 13  6 chooses instead to use a municipal solid waste sanitary

 13  7 landfill in another planning area that may choose to retain

 13  8 its autonomy as long as the sanitary landfill in the other

 13  9 planning area complies with all the requirements under

 13 10 subtitle D of the federal Resource Conservation and Recovery

 13 11 Act, with of this chapter, and all solid waste generated

 13 12 within the planning area being closing its landfills is
 13 13 consolidated at, and transported from, a permitted transfer

 13 14 station, may elect to retain autonomy as a planning area and.

 13 15 For purposes of this subsection, a planning area closing its

 13 16 own landfills that chooses to retain its autonomy shall not be

 13 17 required to join the planning area where the that contains the
 13 18 landfill being used it is using for final disposal of its
 13 19 solid waste is located.

 13 20    a.  If a planning area makes the election under chooses to

 13 21 retain autonomy pursuant to this subsection, the planning area

 13 22 receiving the solid waste from the planning area making the

 13 23 election sending it shall not be required to include the

 13 24 planning area making the election in a sending planning area

 13 25 in its comprehensive plan provided that no services other than

 13 26 the acceptance of solid waste for disposal are shared between

 13 27 the two planning areas other than the acceptance of solid

 13 28 waste for disposal at a sanitary landfill.  The A planning

 13 29 area receiving the solid waste shall only be responsible for

 13 30 the permitting, planning, and waste reduction and diversion

 13 31 programs in the planning area receiving the solid waste within

 13 32 that planning area.

 13 33    b.  If the department determines that solid waste cannot

 13 34 reasonably be consolidated and transported from a particular

 13 35 transfer station, the department may establish permit
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 14  1 conditions to address the transport and disposal of the solid

 14  2 waste.  An election may be made A planning area sending solid

 14  3 waste for disposal in another planning area may retain

 14  4 autonomy under this subsection only if the two both
 14  5 comprehensive planning areas enter into an agreement pursuant

 14  6 to chapter 28E that includes, at a minimum, all of the

 14  7 following:

 14  8    a. (1)  A detailed methodology of the manner in which solid

 14  9 waste will be tracked and reported between the two planning

 14 10 areas.

 14 11    b. (2)  A detailed methodology of the manner in which the

 14 12 receiving sanitary landfill will collect, remit, and report

 14 13 tonnage fees, pursuant to section 455B.310, paid by the

 14 14 planning area that is transporting the solid waste.  The

 14 15 methodology shall include both the remittances of tonnage fees

 14 16 to the state and the retained tonnage fees.

 14 17    Sec. 6.  Section 455B.306, subsection 7, paragraph b, Code

 14 18 Supplement 2007, is amended to read as follows:

 14 19    b.  A plan for the control and treatment of leachate,

 14 20 including financial considerations proposed in meeting the

 14 21 costs of control and treatment in order to meet the

 14 22 requirements of section 455B.305, subsection 6 3.

 14 23    Sec. 7.  Section 455B.306, subsections 9 and 12, Code

 14 24 Supplement 2007, are amended to read as follows:

 14 25    9.  In addition to the comprehensive plan filed pursuant to

 14 26 subsection 1, a person operating, or proposing to operate, a

 14 27 sanitary disposal project shall provide a financial assurance

 14 28 instrument to the department prior to the initial approval of

 14 29 a permit or prior to the renewal of a permit for an existing

 14 30 or expanding facility beginning July 1, 1988.

 14 31    a.  The financial assurance instrument shall meet all

 14 32 requirements adopted by rule by the commission, and shall not

 14 33 be canceled, revoked, disbursed, released, or allowed to

 14 34 terminate without the approval of the department.  Following

 14 35 the cessation of operation or the closure of a sanitary
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 15  1 disposal project, neither the guarantor nor the operator shall

 15  2 cancel, revoke, or disburse the financial assurance instrument

 15  3 or allow the instrument to terminate until the operator is

 15  4 released from closure, postclosure, and monitoring

 15  5 responsibilities.

 15  6    b.  The operator of a sanitary landfill shall maintain

 15  7 closure, and postclosure accounts.  The commission shall adopt

 15  8 by rule the amounts to be contributed to the accounts based

 15  9 upon the amount of solid waste received by the facility.  The

 15 10 accounts established shall be specific to the facility.

 15 11    (1)  Money in the accounts shall not be assigned for the

 15 12 benefit of creditors with the exception of the state.

 15 13    (2)  Money in an account shall not be used to pay any final

 15 14 judgment against a licensee arising out of the ownership or

 15 15 operation of the site during its active life or after closure.

 15 16    (3)  Conditions under which the department may gain access

 15 17 to the accounts and circumstances under which the accounts may

 15 18 be released to the operator after closure and postclosure

 15 19 responsibilities have been met, shall be established by the

 15 20 commission.

 15 21    c.  The commission shall adopt by rule the minimum amounts

 15 22 of financial responsibility for sanitary disposal projects.

 15 23    d.  Financial assurance instruments may include instruments

 15 24 such as cash or surety bond, a letter of credit, a secured

 15 25 trust fund, or a corporate guarantee any of the instruments

 15 26 described in section 455B.301, subsection 9.

 15 27    e.  The annual financial statement submitted to the

 15 28 department pursuant to subsection 7, paragraph "c", shall

 15 29 include the current amounts established in each of the

 15 30 accounts and the projected amounts to be deposited in the

 15 31 accounts in the following year.

 15 32    12.  This section shall not apply to a sanitary landfill

 15 33 project owned by an electric generating facility and used

 15 34 exclusively for the disposal of coal combustion residue.

 15 35 Notwithstanding section 455B.301, subsection 8, a utility
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 16  1 under this subsection may demonstrate financial assurance

 16  2 through the use of a secured trust fund, a cash or surety

 16  3 bond, a corporate financial test as provided by the

 16  4 department, the obtaining of an irrevocable letter of credit,

 16  5 or an alternative method as provided by the department.  A

 16  6 utility under this subsection may demonstrate financial

 16  7 assurance by any of the instruments described in section

 16  8 455B.301, subsection 9, or by an alternative method acceptable

 16  9 to the department.  The financial assurance instrument

 16 10 submitted must ensure the facility's financial capability to

 16 11 provide reasonable and necessary response during the lifetime

 16 12 of the project and for a specified period of time following

 16 13 closure as required by rules adopted by the commission.

 16 14                           EXPLANATION

 16 15    This bill relates to solid waste disposal and sanitary

 16 16 landfills.

 16 17    The bill modifies certain definitions of terms related to

 16 18 solid waste, removes outdated language, and clarifies some

 16 19 provisions.

 16 20    The bill broadens the definition of a "financial assurance

 16 21 instrument", which must be submitted by the operator of a

 16 22 sanitary disposal project, and adds a definition of "rubble".

 16 23    The bill directs the department of natural resources to

 16 24 adopt rules for determining when the utilization of a solid

 16 25 by=product constitutes beneficial use, and it makes necessary

 16 26 related changes such as defining "beneficial use".  The bill

 16 27 provides that any materials constituting such a beneficial use

 16 28 are exempt from certain tonnage fees.

 16 29    Currently, the Code contains provisions preventing the

 16 30 director of the department of natural resources from issuing

 16 31 permits for solid waste disposal facilities unless certain

 16 32 required comprehensive plans have been filed.  Those

 16 33 provisions specify dates on which the director was to begin

 16 34 requiring such plans, but those dates have passed.  The bill

 16 35 simplifies the provisions governing the issuance and renewal
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 17  1 of solid waste permits by removing and updating the provisions

 17  2 containing the outdated language.

 17  3 LSB 5409SV 82

 17  4 tw/nh/8.1
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                                      A BILL FOR
  1 An Act relating to offenses against identity by establishing a

  2    procedure to secure credit information and providing a

  3    penalty.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6012SV 82

  6 rn/rj/14
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  1  1    Section 1.  NEW SECTION.  714F.1  DEFINITIONS.

  1  2    For the purposes of this chapter, unless the context

  1  3 otherwise requires:

  1  4    1.  "Consumer" means an individual who is a resident of

  1  5 this state.

  1  6    2.  "Consumer report" means the same as defined in 15

  1  7 U.S.C. } 1681a(d).

  1  8    3.  "Consumer reporting agency" means the same as defined

  1  9 in 15 U.S.C. } 1681a(f).

  1 10    4.  "Identification information" means as defined in

  1 11 section 715A.8.

  1 12    5.  "Identity theft" means as used in section 715A.8.

  1 13    6.  "Proper identification" means the same as defined in 15

  1 14 U.S.C. } 1681h(a)(1).

  1 15    7.  "Security freeze" means a notice placed in a consumer's

  1 16 report, at the request of the consumer and subject to certain

  1 17 exceptions, that prohibits a consumer reporting agency from

  1 18 releasing the consumer's report or score relating to the

  1 19 extension of credit.

  1 20    Sec. 2.  NEW SECTION.  714F.2  SECURITY FREEZE.

  1 21    A consumer may submit by certified mail to a consumer

  1 22 reporting agency a written request for a security freeze.  The

  1 23 consumer must submit proper identification and the applicable

  1 24 fee with the request.  Within five business days after

  1 25 receiving the request, the consumer reporting agency shall

  1 26 commence the security freeze.  Within ten business days after

  1 27 commencing the security freeze, the consumer reporting agency

  1 28 shall send a written confirmation to the consumer of the

  1 29 security freeze, a personal identification number or password,

  1 30 other than the consumer's social security number, for the

  1 31 consumer to use in authorizing the suspension or removal of

  1 32 the security freeze, including information on how the security

  1 33 freeze may be temporarily suspended.

  1 34    Sec. 3.  NEW SECTION.  714F.3  TEMPORARY SUSPENSION.

  1 35    A consumer may request that a security freeze be
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  2  1 temporarily suspended to allow the consumer reporting agency

  2  2 to release the consumer report for a specific time period.

  2  3 The consumer reporting agency may develop procedures to

  2  4 expedite the receipt and processing of requests which may

  2  5 involve the use of telephones, facsimile transmissions, the

  2  6 internet, or other electronic media.  The consumer reporting

  2  7 agency shall comply with the request within three business

  2  8 days after receiving the request.  The consumer's request

  2  9 shall include all of the following:

  2 10    1.  Proper identification.

  2 11    2.  The personal identification number or password provided

  2 12 by the consumer reporting agency.

  2 13    3.  Explicit instructions of the specific time period

  2 14 designated for suspension of the security freeze.

  2 15    4.  Payment of the applicable fee.

  2 16    Sec. 4.  NEW SECTION.  714F.4  REMOVAL.

  2 17    A security freeze remains in effect until the consumer

  2 18 requests that the security freeze be removed.  A consumer

  2 19 reporting agency shall remove a security freeze within three

  2 20 business days after receiving a request for removal that

  2 21 includes proper identification of the consumer, the personal

  2 22 identification number or password provided by the consumer

  2 23 reporting agency, and payment of the applicable fee.

  2 24    Sec. 5.  NEW SECTION.  714F.5  FEES.

  2 25    1.  A consumer reporting agency shall not charge any fee to

  2 26 a consumer who is the victim of identity theft for commencing

  2 27 a security freeze, temporary suspension, or removal if with

  2 28 the initial security freeze request, the consumer submits a

  2 29 valid copy of the police report concerning the unlawful use of

  2 30 identification information by another person.

  2 31    2.  A consumer reporting agency may charge a fee not to

  2 32 exceed ten dollars to a consumer who is not the victim of

  2 33 identity theft for each security freeze, removal, or for

  2 34 reissuing a personal identification number or password if the

  2 35 consumer fails to retain the original number.  The consumer
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  3  1 reporting agency may charge a fee not to exceed twelve dollars

  3  2 for each temporary suspension of a security freeze.

  3  3    Sec. 6.  NEW SECTION.  714F.6  THIRD PARTIES.

  3  4    If a third party requests a consumer report that is subject

  3  5 to a security freeze, the consumer reporting agency may advise

  3  6 the third party that a security freeze is in effect.  If the

  3  7 consumer does not expressly authorize the third party to have

  3  8 access to the consumer report through a temporary suspension

  3  9 of the security freeze, the third party shall not be given

  3 10 access to the consumer report but may treat a credit

  3 11 application as incomplete.

  3 12    Sec. 7.  NEW SECTION.  714F.7  MISREPRESENTATION OF FACT.

  3 13    A consumer reporting agency may suspend or remove a

  3 14 security freeze upon a material misrepresentation of fact by

  3 15 the consumer.  However, the consumer reporting agency shall

  3 16 send notice to the consumer in writing prior to suspending or

  3 17 removing the security freeze.

  3 18    Sec. 8.  NEW SECTION.  714F.8  EXCEPTIONS.

  3 19    A security freeze shall not apply to the following persons

  3 20 or entities:

  3 21    1.  A person or person's subsidiary, affiliate, agent, or

  3 22 assignee with which the consumer has or prior to assignment

  3 23 had an account, contract, or debtor=creditor relationship for

  3 24 the purposes of reviewing the account or collecting the

  3 25 financial obligation owing for the account, contract, or debt,

  3 26 or extending credit to a consumer with a prior or existing

  3 27 account, contract, or debtor=creditor relationship.

  3 28 "Reviewing the account" includes activities related to account

  3 29 maintenance, monitoring, credit line increases, and account

  3 30 upgrades and enhancements.

  3 31    2.  A subsidiary, affiliate, agent, assignee, or

  3 32 prospective assignee of a person to whom access has been

  3 33 granted under a temporary suspension for purposes of

  3 34 facilitating the extension of credit or another permissible

  3 35 use.
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  4  1    3.  A person acting pursuant to a court order, warrant, or

  4  2 subpoena.

  4  3    4.  Child support enforcement officials when investigating

  4  4 a child support case pursuant to Title IV=D or Title XIX of

  4  5 the federal Social Security Act.

  4  6    5.  The department of human services or its agents or

  4  7 assignees acting to investigate fraud under the medical

  4  8 assistance program.

  4  9    6.  The department of revenue or local taxing authorities;

  4 10 or any of their agents or assignees, acting to investigate or

  4 11 collect delinquent taxes or assessments, including interest

  4 12 and penalties and unpaid court orders, or to fulfill any of

  4 13 their other statutory or other responsibilities.

  4 14    7.  A person's use of credit information for prescreening

  4 15 as provided by the federal Fair Credit Reporting Act.

  4 16    8.  A person for the sole purpose of providing a credit

  4 17 file monitoring subscription service to which the consumer has

  4 18 subscribed.

  4 19    9.  A consumer reporting agency for the sole purpose of

  4 20 providing a consumer with a copy of the consumer's consumer

  4 21 report upon the consumer's request.

  4 22    10.  A person's use of a consumer report in connection with

  4 23 the business of insurance.

  4 24    Sec. 9.  NEW SECTION.  714F.9  WRITTEN CONFIRMATION.

  4 25    After a security freeze is in effect, a consumer reporting

  4 26 agency may post a name, date of birth, social security number,

  4 27 or address change in a consumer report provided written

  4 28 confirmation is sent to the consumer within thirty days of

  4 29 posting the change.  For an address change, written

  4 30 confirmation shall be sent to both the new and former

  4 31 addresses.  Written confirmation is not required to correct

  4 32 spelling and typographical errors.

  4 33    Sec. 10.  NEW SECTION.  714F.10  WAIVER VOID.

  4 34    A waiver by a consumer of the provisions of this chapter is

  4 35 contrary to public policy, and is void and unenforceable.
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  5  1    Sec. 11.  NEW SECTION.  714F.11  ENFORCEMENT.

  5  2    A person who violates this chapter violates section 714.16,

  5  3 subsection 2, paragraph "a".  All powers conferred upon the

  5  4 attorney general to accomplish the objectives and carry out

  5  5 the duties prescribed in section 714.16 are also conferred

  5  6 upon the attorney general to enforce this chapter, including

  5  7 but not limited to the power to issue subpoenas, adopt rules,

  5  8 and seek injunctive relief and a monetary award for civil

  5  9 penalties, attorney fees, and costs.  Additionally, the

  5 10 attorney general may seek and recover the greater of five

  5 11 hundred dollars or actual damages for each customer injured by

  5 12 a violation of this chapter.

  5 13                           EXPLANATION

  5 14    This bill concerns the protection of a person's identity.

  5 15    The bill creates new Code chapter 714F that allows an

  5 16 individual, the consumer, to place a hold on the individual's

  5 17 consumer report to prevent a consumer reporting agency from

  5 18 releasing any information relating to the individual's

  5 19 creditworthiness without first obtaining the individual's

  5 20 express authorization.  This "security freeze" may be

  5 21 temporarily suspended to allow a consumer reporting agency to

  5 22 release a consumer report for a specific time period.  A

  5 23 security freeze remains in effect until the individual

  5 24 requests its removal.

  5 25    The bill provides that a consumer reporting agency cannot

  5 26 charge any fees to an individual who is the victim of identify

  5 27 theft.  Other individuals pay a fee up to $10 per security

  5 28 freeze, removal, or for reissuing a necessary password if the

  5 29 individual fails to retain it, and up to $12 per temporary

  5 30 suspension request.

  5 31    The bill addresses third parties that seek a consumer

  5 32 report, misrepresentation of a material fact by an individual,

  5 33 and lists exceptions to the security freeze, including a

  5 34 person with a prior debtor=creditor relationship.

  5 35    The bill provides that a waiver of the protection offered
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  6  1 by the security freeze provision is void and unenforceable.

  6  2    The bill contains enforcement provisions.  A violation is

  6  3 an offense under Code section 714.16 and is subject to

  6  4 enforcement, including injunctive relief and money damages, by

  6  5 the attorney general.

  6  6 LSB 6012SV 82

  6  7 rn/rj/14
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                                       SENATE FILE       
                                       BY  (PROPOSED COMMITTEE ON

                                            HUMAN RESOURCES BILL BY

                                            CHAIRPERSON RAGAN)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to the Iowa juvenile home by restricting

  2    placements of children at the home and including an

  3    applicability provision.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 6439XC 82

  6 jp/nh/5

Senate Study Bill 3254 continued
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  1  1    Section 1.  Section 233B.1, subsection 2, Code 2007, is

  1  2 amended to read as follows:

  1  3    2.  The Iowa juvenile home shall be maintained for the

  1  4 purpose of providing care, custody, and education of the

  1  5 children committed to the home.  Admissions and commitments to

  1  6 the home shall be restricted to female children.  The children

  1  7 shall be wards of the state.  The children's education shall

  1  8 embrace instruction in the common school branches and in such

  1  9 other higher branches as may be practical and will enable the

  1 10 children to gain useful and self=sustaining employment.  The

  1 11 administrator and the superintendent of the home shall assist

  1 12 all discharged children in securing suitable homes places to

  1 13 live and proper employment.

  1 14    Sec. 2.  IOWA JUVENILE HOME == MALE CHILDREN PLACEMENTS ==

  1 15 REQUEST FOR PROPOSALS.

  1 16    1.  The department of human services shall utilize a

  1 17 request for proposals process to identify one or more public

  1 18 or private agencies to serve all or a portion of the male

  1 19 children placed in the Iowa juvenile home as of June 30, 2009,

  1 20 and the other male children that but for enactment of this Act

  1 21 would otherwise be placed in the Iowa juvenile home on or

  1 22 after July 1, 2009.  Effective July 1, 2009, the beds at the

  1 23 Iowa juvenile home that were used for placing male children

  1 24 shall instead be available for placing female children.

  1 25    2.  The proposals process shall be designed to provide an

  1 26 alternative or alternatives for the capacity to place up to 20

  1 27 male children at the Iowa juvenile home at any one time under

  1 28 the practices in use for such placements as described in the

  1 29 report of the Toledo study group issued by the department of

  1 30 human services on June 28, 2007, in accordance with 2006 Iowa

  1 31 Acts, ch. 1184, section 16.  The proposals process may allow

  1 32 for placing the children in more than one location, using

  1 33 Medicaid and other funding sources to pay for services, and

  1 34 address other considerations identified in the report.  If

  1 35 possible, the proposals process shall be completed so that if

Senate Study Bill 3254 continued

  2  1 additional funding is needed, the amount can be included in

  2  2 the budget recommendations of the department, governor, and

  2  3 general assembly for fiscal year 2009=2010.

  2  4    Sec. 3.  APPLICABILITY.  The section of this Act amending

  2  5 section 233B.1 is applicable beginning July 1, 2009.

  2  6                           EXPLANATION

  2  7    This bill amends Code section 233B.1 to restrict commitment

  2  8 or admission of children to the Iowa juvenile home to female

  2  9 children.  The restriction is applicable beginning July 1,

  2 10 2009.

  2 11    Under 2006 Iowa Acts, ch. 1184, section 16, the department

  2 12 of human services was required to utilize a study group to

  2 13 make recommendations for limiting admissions at the home to

  2 14 female children effective July 1, 2009, and for diverting the

  2 15 placements of male children to other options.  The department

  2 16 issued the study group report on June 28, 2007, recommending

  2 17 the use of a request for proposals process to identify an

  2 18 agency to replace the beds for male children.

  2 19    The bill includes a requirement for the department to

  2 20 utilize a request for proposals process to provide an

  2 21 alternative or alternatives for the placement of up to 20 male

  2 22 children at the Iowa juvenile home at any one time under the

  2 23 practices in use for such placements.  If possible, the

  2 24 proposals process is required to be completed so that if

  2 25 additional funding is needed, the amount can be included in

  2 26 the budget recommendations of the department, governor, and

  2 27 general assembly for fiscal year 2009=2010.

  2 28 LSB 6439XC 82
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Senate Study Bill 3255 
                                       SENATE FILE       
                                       BY  (PROPOSED COMMITTEE ON LABOR

                                            AND BUSINESS RELATIONS BILL

                                            BY CHAIRPERSON DEARDEN)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to safe walkways for railroad workers and making

  2    penalties applicable.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6564XC 82

  5 dea/nh/8

Senate Study Bill 3255 continued
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  1  1    Section 1.  NEW SECTION.  327F.21  RAILROAD WORKER

  1  2 WALKWAYS.

  1  3    1.  The state department of transportation shall adopt

  1  4 rules requiring the provision of safe walkways for railroad

  1  5 workers in areas where work is regularly performed on the

  1  6 ground.  The rules shall provide, at a minimum, that a

  1  7 railroad walkway shall have a reasonably uniform surface, be

  1  8 maintained in a safe condition, and be reasonably free of

  1  9 obstacles, debris, and other hazards.

  1 10    2.  Violation of a rule adopted under this section is, upon

  1 11 conviction, subject to a schedule "one" penalty as provided

  1 12 under section 327C.5.

  1 13                           EXPLANATION

  1 14    This bill provides that the department of transportation

  1 15 shall adopt rules providing for safe walkways for railroad

  1 16 workers in areas where work is regularly performed.  The bill

  1 17 provides that a violation of a rule adopted concerning

  1 18 walkways shall be subject to a penalty of $100 per violation

  1 19 pursuant to Code section 327C.5.

  1 20 LSB 6564XC 82

  1 21 dea/nh/8
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Senate Study Bill 3256 
                                       SENATE/HOUSE FILE       
                                       BY  (PROPOSED GOVERNOR'S

                                            BILL)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to the control of beverage containers by

  2    expanding the types of beverage containers covered and

  3    increasing the reimbursement amount paid to dealers.

  4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  5 TLSB 5713XL 82

  6 tw/rj/14

Senate Study Bill 3256 continued
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  1  1    Section 1.  Section 455C.1, subsections 1 and 2, Code 2007,

  1  2 are amended by striking the subsections and inserting in lieu

  1  3 thereof the following:

  1  4    1.  "Beverage" means a liquid intended for human

  1  5 consumption and packaged in a beverage container for sale to

  1  6 consumers.  "Beverage" shall not include the following:

  1  7    a.  A liquid typically ingested in very small quantities

  1  8 and consumed for medicinal purposes only.

  1  9    b.  A liquid designed to be consumed only as a nutritional

  1 10 supplement.

  1 11    c.  A product intended to be consumed, or packaged and sold

  1 12 to consumers or institutions, in a frozen state.

  1 13    d.  A powdered drink mix.

  1 14    e.  A soup or broth, including seafood, meat, or vegetable

  1 15 broth.

  1 16    f.  Farm=produced apple cider which has not been heated,

  1 17 pasteurized, or otherwise processed.

  1 18    g.  A liquid which is any of the following:

  1 19    (1)  A syrup.

  1 20    (2)  A concentrate.

  1 21    (3)  Typically added as a minor flavoring ingredient in

  1 22 food or drink, such as extracts, cooking additives, sauces, or

  1 23 condiments.

  1 24    h.  Milk or other primarily dairy=based drinks.

  1 25    2.  "Beverage container" means a glass, plastic, or metal

  1 26 container, sealed by the manufacturer, containing a beverage

  1 27 of at least five and one=half fluid ounces or one hundred

  1 28 sixty=two milliliters but not more than sixty=eight fluid

  1 29 ounces or two liters in size.

  1 30    Sec. 2.  Section 455C.2, subsection 2, Code 2007, is

  1 31 amended to read as follows:

  1 32    2.  In addition to the refund value provided in subsection

  1 33 1 of this section, a dealer, or person operating a redemption

  1 34 center who redeems empty beverage containers or a dealer agent

  1 35 shall be reimbursed by the distributor required to accept the

Senate Study Bill 3256 continued

  2  1 empty beverage containers an amount which is one cent two

  2  2 cents per container.  A dealer, dealer agent, or person

  2  3 operating a redemption center may compact empty metal beverage

  2  4 containers with the approval of the distributor required to

  2  5 accept the containers.

  2  6                           EXPLANATION

  2  7    This bill relates to the control of beverage containers.

  2  8    The bill increases the types of containers which require a

  2  9 refund value to include beverage containers such as bottled

  2 10 water and juice drinks.

  2 11    The bill also increases the reimbursement amount, commonly

  2 12 referred to as the handling fee, paid by distributors to

  2 13 dealers from 1 cent per beverage container to 2 cents per

  2 14 beverage container.

  2 15 LSB 5713XL 82

  2 16 tw/rj/14.2
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Senate Study Bill 3257 
                                       SENATE FILE       
                                       BY  (PROPOSED COMMITTEE ON

                                            LABOR AND BUSINESS

                                            RELATIONS BILL BY

                                            CHAIRPERSON DEARDEN)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act relating to the imposition of penalty benefits in workers'

  2    compensation cases.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6540XC 82

  5 av/nh/8

Senate Study Bill 3257 continued
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  1  1    Section 1.  Section 86.13, Code 2007, is amended to read as

  1  2 follows:

  1  3    86.13  COMPENSATION PAYMENTS.

  1  4    1.  If an employer or insurance carrier pays weekly

  1  5 compensation benefits to an employee, the employer or

  1  6 insurance carrier shall file with the workers' compensation

  1  7 commissioner in the form and manner required by the workers'

  1  8 compensation commissioner a notice of the commencement of the

  1  9 payments.  The payments establish conclusively that the

  1 10 employer and insurance carrier have notice of the injury for

  1 11 which benefits are claimed but the payments do not constitute

  1 12 an admission of liability under this chapter or chapter 85,

  1 13 85A, or 85B.

  1 14    2.  If an employer or insurance carrier fails to file the

  1 15 notice required by this section, the failure stops the running

  1 16 of the time periods in section 85.26 as of the date of the

  1 17 first payment.  If commenced, the payments shall be terminated

  1 18 only when the employee has returned to work, or upon thirty

  1 19 days' notice stating the reason for the termination and

  1 20 advising the employee of the right to file a claim with the

  1 21 workers' compensation commissioner.

  1 22    3.  This section does not prevent the parties from reaching

  1 23 an agreement for settlement regarding compensation.  However,

  1 24 the agreement is valid only if signed by all parties and

  1 25 approved by the workers' compensation commissioner.

  1 26    4.  a.  If a denial, a delay in commencement, or a
  1 27 termination of benefits occurs without reasonable or probable

  1 28 cause or excuse known to the employer or insurance carrier at

  1 29 the time of the denial, delay in commencement, or termination

  1 30 of benefits, the workers' compensation commissioner shall

  1 31 award benefits in addition to those benefits payable under

  1 32 this chapter, or chapter 85, 85A, or 85B, up to fifty percent

  1 33 of the amount of benefits that were unreasonably denied,
  1 34 delayed, or denied terminated.

  1 35    b.  The workers' compensation commissioner shall award
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  2  1 benefits under this subsection if the commissioner finds both

  2  2 of the following facts:
  2  3    (1)  The employee has demonstrated a denial, delay in

  2  4 commencement, or termination of benefits.
  2  5    (2)  The employer has failed to demonstrate a reasonable or

  2  6 probable cause or excuse for the denial, delay in

  2  7 commencement, or termination of benefits.
  2  8    c.  In order to be considered a reasonable or probable

  2  9 cause or excuse under paragraph "b", a cause or excuse shall

  2 10 satisfy all of the following criteria:
  2 11    (1)  The cause or excuse was preceded by a reasonable

  2 12 investigation and evaluation by the employer or insurance

  2 13 carrier into whether benefits were owed to the employee.
  2 14    (2)  The results of the reasonable investigation and

  2 15 evaluation were the actual basis upon which the employer or

  2 16 insurance carrier contemporaneously relied to deny, delay, or

  2 17 terminate benefits.
  2 18    (3)  The employer or insurance carrier contemporaneously

  2 19 conveyed the basis for the denial, delay in commencement, or

  2 20 termination of benefits to the employee at the time of the

  2 21 denial, delay in commencement, or termination of benefits.
  2 22                           EXPLANATION

  2 23    This bill relates to the imposition of additional workers'

  2 24 compensation benefits for benefits that were unreasonably

  2 25 denied, delayed, or terminated.

  2 26    Code section 86.13 is amended to provide that such

  2 27 additional benefits, up to 50 percent of the benefits

  2 28 wrongfully withheld, shall be awarded if a denial, delay in

  2 29 commencement, or termination of workers' compensation benefits

  2 30 occurs without reasonable or probable cause or excuse that was

  2 31 known to the employer or insurance carrier at the time the

  2 32 benefits were denied, delayed, or terminated.

  2 33    The bill requires the workers' compensation commissioner to

  2 34 award the additional benefits if the employee demonstrates

  2 35 that a denial, delay in commencement, or termination of

Senate Study Bill 3257 continued

  3  1 benefits has occurred and the employer fails to demonstrate a

  3  2 reasonable or probable cause or excuse for the denial, delay,

  3  3 or termination.

  3  4    The bill provides that in order to be considered a

  3  5 reasonable or probable cause or excuse, a cause or excuse must

  3  6 be preceded by a reasonable investigation and evaluation by

  3  7 the employer or insurance carrier of whether benefits were

  3  8 owed to the employee; the results of the reasonable

  3  9 investigation and evaluation must be the actual basis upon

  3 10 which the employer or insurance carrier contemporaneously

  3 11 relied in executing the denial, delay, or termination of

  3 12 benefits; and the employer or insurance carrier must convey

  3 13 the basis for the denial, delay, or termination of benefits to

  3 14 the employee contemporaneously with such denial, delay, or

  3 15 termination.

  3 16 LSB 6540XC 82
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Senate Study Bill 3258 
                                       SENATE FILE       
                                       BY  (PROPOSED COMMITTEE ON

                                            AGRICULTURE BILL BY

                                            CHAIRPERSON FRAISE)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act regulating some livestock markets as animal feeding

  2    operations.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6532SC 82

  5 da/rj/24

Senate Study Bill 3258 continued
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  1  1    Section 1.  Section 459.102, subsection 4, Code 2007, is

  1  2 amended to read as follows:

  1  3    4.  "Animal feeding operation" means a lot, yard, corral,

  1  4 building, or other area in which animals are confined and fed

  1  5 and maintained for forty=five days or more in any twelve=month

  1  6 period, and all structures used for the storage of manure from

  1  7 animals in the operation.  An Except as required for a

  1  8 national pollutant discharge elimination system permit

  1  9 required pursuant to the federal Water Pollution Control Act,

  1 10 33 U.S.C. ch. 26, as amended, an animal feeding operation does

  1 11 not include a livestock market.

  1 12                           EXPLANATION

  1 13    This bill amends Code chapter 459 which regulates an animal

  1 14 feeding operation which is an area or building in which

  1 15 animals are confined for at least 45 days in any 12=month

  1 16 period.  Code section 459.102 defines an animal feeding

  1 17 operation to exclude a livestock market where animals are

  1 18 assembled for public auction, private sale, or sale by

  1 19 commission.  The bill provides that an animal feeding

  1 20 operation includes a livestock market if required by a

  1 21 national pollutant discharge elimination system permit

  1 22 pursuant to the federal Water Pollution Control Act.

  1 23 LSB 6532SC 82

  1 24 da/rj/24
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Senate Study Bill 3259 
                                       SENATE FILE       
                                       BY  (PROPOSED COMMITTEE ON

                                            AGRICULTURE BILL BY

                                            CHAIRPERSON FRAISE)

    Passed Senate, Date               Passed House,  Date             
    Vote:  Ayes        Nays           Vote:  Ayes        Nays         
                 Approved                            
                                      A BILL FOR
  1 An Act providing for animal feeding operations involving

  2    livestock markets.

  3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

  4 TLSB 6533SC 82

  5 da/rj/24
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PAG LIN

  1  1    Section 1.  Section 459A.103, subsection 3, Code 2007, is

  1  2 amended to read as follows:

  1  3    3.  a.  In calculating the animal unit capacity of an open

  1  4 feedlot operation, the animal unit capacity shall not include

  1  5 the animal unit capacity of any confinement feeding operation

  1  6 building as defined in section 459.102, which is part of the

  1  7 open feedlot operation.

  1  8    b.  Notwithstanding paragraph "a", only for purposes of

  1  9 determining whether an open feedlot operation must obtain an

  1 10 operating permit, the animal unit capacity of the animal

  1 11 feeding operation includes the animal unit capacities of both

  1 12 the open feedlot operation and the confinement feeding

  1 13 operation.  In all other respects the confinement feeding

  1 14 operation shall be governed by chapter 459 and the open

  1 15 feedlot operation shall be governed by this chapter.
  1 16    Sec. 2.   Section 459A.401, subsection 2, paragraph a,

  1 17 unnumbered paragraph 1, Code Supplement 2007, is amended to

  1 18 read as follows:

  1 19    An open feedlot operation in compliance with the inspection

  1 20 and recordkeeping requirements of 40 C.F.R. pt. 122 and 40

  1 21 C.F.R. pt. 412 applicable to the operation may discharge open

  1 22 feedlot effluent into any waters of the United States due to a

  1 23 precipitation event, if any of the following apply:

  1 24                           EXPLANATION

  1 25    Two principal Code chapters regulate animal feeding

  1 26 operations.  Code chapter 459 generally regulates animal

  1 27 feeding operations, with the majority of its provisions

  1 28 concerned with confinement feeding operations where animals

  1 29 are confined in totally roofed areas.  Code chapter 459A

  1 30 regulates open feedlot operations where animals are otherwise

  1 31 confined to areas where there is no vegetation or forage

  1 32 materials.

  1 33    This bill amends Code section 459A.103 which provides that

  1 34 the size of an open feedlot as calculated using its animal

  1 35 unit capacity (see Code section 459.102) does not include any
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  2  1 confinement feeding operation.  The bill provides an exception

  2  2 when determining whether the open feedlot operation must have

  2  3 been issued an operating permit by the department.  In that

  2  4 case only, the animal unit capacity of the animal feeding

  2  5 operation includes the animal unit capacities of both the open

  2  6 feedlot operation and the confinement feeding operation.  The

  2  7 bill provides that for all other purposes, the confinement

  2  8 feeding operation is to be governed by Code chapter 459 and

  2  9 the open feedlot operation is to be governed by Code chapter

  2 10 459A.

  2 11    The bill also amends Code section 459A.401 which provides

  2 12 for the management of open feedlot effluent, by providing that

  2 13 under certain conditions an open feedlot operation may

  2 14 discharge the effluent into any waters of the state due to a

  2 15 precipitation event.  The bill provides that the open feedlot

  2 16 operation must be in compliance with federal law including the

  2 17 national pollutant discharge elimination system requirements

  2 18 administered by the United States environmental protection

  2 19 agency.
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